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DISTRICT  OF  MASSACHUSETTS,  to  wit; 
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Bb  It  remembered,  that  on  the  fourteenth  day  of  July,  A.  D.  1828,  in  the  fifty-third  yexr 
of  the  Independence  of  the  United  States  of  America,  Benjamin  L.  Oliver  Jr.  of  the  siaid 
district,  has  deposited  in  this  office  the  Utie  of  a  book,  the  right  whereof  he  claims  as  author, 
in  the  words  following,  to  wit : — 

*•  Forms  of  Practice  ;  or  American  Precedents  in  Actions.  Personal  and  Real,  interspers- 
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TO  THE 

HON.  JOSEPH  STORY,  ESQ. 

ONE  OP  THE  ASSOCIATE  JUSTICES  OP  THE  SUPREME  COURT 

OF   THE   UNITED    STATES, 

Conspicuous  alike,  when  at  the  Bar,  for  fidelity  to  his 
clients'  interests,  fair  and  liberal  practice  among  his 
brethren,  and  indefatigable  ardor  in  the  pursuit  of  lauda- 
ble distinction  and  eminence  in  professional  attainments ; 
and,  on  the  Bench,  patient,  indulgent,  discriminating,  and 
profound ;  in  the  course  of  private  life  an  exemplar  of 
justice,  urbanity,  and  upright  and  honorable  dealing  be- 
tween man  and  man;  and,  as  a  citizen  of  the  world, 
courteous,  hospitable,  and  philanthropic  ;  with  sentiments 
of  great  respect  and  regard,  this  work  is  inscribed  by 
his  pupil. 

The  Editor. 


PREFACE. 


Th£  work  here  submitted  to  the  ProfessioDy  contains  a  selection  of 
precedents  of  declarations  in  all  the  most  usual  forms  of  action,  which 
have  generally  been  adopted  in  practice  in  the  New  England  states. 
A  large  part  of  these  forms  have  already  appeared  before  the  public 
in  the  &st  edition  of  a  work  entided,  Amsrican  Precedents  of 
l>EC£.AJiATioNs,  and  have  received  the  sanction  and  approbation  of 
the  sages  of  the  law.  The  rest  have  been  selected  from  the  best 
authorities,  and  are  designed  to  supply  those  forms  which  are  wanting 
in  that  work. 

The  American  Precedents  of  Declarations  is  a  publication  so  well 
known,  that  any  remarks  in  relation  to  its  merits  would  seem  super- 
flous.  Few,  however,  are  acquainted  with  its  origin.  It  was  compiled 
by  Benoni  Perbam,  Esq,  now  deceased,  then  a  student  at  law,  and 
near  the  tersiination  of  his  studies  in  the  office  of  the  late  Joseph  Per- 
kins, Esq.  assisted  by  a  gendeman  now  of  high  official  standing,  but  at 
that  time  just  commencing  the  practice  of  his  profession.  By  this 
gentleman  a  large  part  of  the  forms  were  collected  and  prepared, 
and  the  whole  work  was  carefully  examined  and  revised  gratui- 
tously, for  the  benefit  of  Blr.  Perham.  The  precedents,  collected  in 
that  work,  were  almost  wholly  transcribed  from  manuscript  forms, 
which,  in  the  language  of  the  preface  to  the  first  edition,  *^  have  been 
preserved  with  veneration,  and  collected  with  fidelity  by  the  first  orna- 
ments of  the  bench  and  forum  in  our  own  and  adjoining  states." 
The  Introduction  to  that  work,  is  in  every  respect  worthy  of  the  hand 
of  its  author,  and  probably  at  first  was  intended  as  a  portion  of  the 
huge  and  valuable  Abridgment  and  Digest  of  American  Law,  with 
which  he  has  lately  favored  the  profession.  It  was  thought  best,  how- 
ever, to  omit  it  in  the  present  work,  and  to  substitute  another,  which, 
however  inferior  in  every  other  respect,  might  be  of  a  more  practical 
nature. 
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The  following  Collection  at  first  was  merely  intended  as  another 
edition  of  the  American  Precedents,  but,  considering  the  number  of 
editions  of  that  work,  and  the  different  editors  who  have  been  con- 
cerned in  them ;  and  entertaining  a  wish  to  prevent  a  confusion  of 
works,  titles,  editions,  and  editors,  the  present  editor  thought,  best  to 
bestow  a  new  tide  on  this  work,  to  which  its  new  arrangement  of 
materials,  as  well  as  the  large  quantity  of  additional  matter  contained 
in  it,  which  has  doubled  its  original  size,  well  entitles  it. 

The  additions  to  this  work  consist,  1.  Of  a  number  of  valuable 
forms,  selected,  partly  from  manuscripts  prepared  under  ^he  direction 
of  Judge  Story,  partly  from  approved  draughts  of  disunguished  plead- 
ers, found  on  the  records;  the  rest  from  the  best  English  authorities : 
2.  Of  notes  marked  {MSS.)^  which  are  taken  from  the  sanie  manu- 
scripts :    3.  Of  a  new  general  Introduction  to  the  whole  work  :    4.  Of 
a  concise  Introduction  to  each  form  of  action ;  and  5.  Of  annotations 
introduced  occasionally  throughout  the  work  without  any  distinguishing 
mark.     Those  notes  which  were  taken  from  the  first  edition  of  the 
American  Precedents  of  Declarations,  have  {Ut  Edition)  subjoined. 
For  the  three  last  numbers,  viz.  the  general  Introduction  to  the  whole 
work,  the  introduction  to  each  form  of  action,  and  the  annotations, 
published  without  any  mark  of  distinction,  together  with  No.  2.  in 
the  Appendix,  and  a  few  original  draughts  of  comparatively  small  im- 
portance, amounting  in  the  whole  to  about  1 50  pages  closely  printed, 
the  present  editor  is  alone  responsible.     The  Supplement  contains  a 
few  forms,  which,  it  was  apprehended  at  first,  might  not,  from  their 
length,  come  within  the  limits  of  the  work.    Appendix  No.  1.  contains 
a  tract  of  the  late  eminent  Judge  Trowbridge,  for  the  publication  of 
which,  it  is  presumed,  no  apology  will  be  expected.     It  is  cunous  and 
learned,  and  interesting  as  the  probable  source  of  some  remarks  which 
are  not  infrequently  made  among  professional  men,  and  which  are 
received  as  law,  as  if  by  tradition,  perhaps,  without  always  knowing 
on  what  authority  they  depend. 

In  the  general  Introductk)n,  as  well  as  in  the  introductory  remarks 
to  each  form  of  action,  and  in  the  annotations  throughout  the  whole, 
which  he  has  generally  inserted  in  immediate  connexion  with  the  forms 
to  which  they  relate,  the  present  editor's  aim  has  been  to  make  the 
work  as  ^  useful  as  possible.  For  this  purpose  he  has  often  omitted 
such  matters  as  every  professional  gendeman  is  necessarily  presumed 
to  be  acquainted  with,  and  with  which  much  space  is  not  infrequently 
occupied  in  works  of  practice.  By  adopting  this  course  he  thus  gains 
room  for  other  things  less  obvious,  and,  if  not  of  such  general  appli- 
cation^ at  least  not  so  commonly  known,  nor  so  readily  obtained. 
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It  would  have  been  bis  utmost  ambition  to  make  the  work  a  manual 
of  safe  practice,  but  this  object  is  attainable  only  in  a  moderate  degree. 
For  the  passing  of  general  laws  with  a  view  merely   to  particular 
occaaons,  purposes,  and  persons,  without  duly  considering  what  the 
operation  may  be  on  the  public  at  large,  or  how  far  such  new  laws 
may  trench  ujpon  or  deform  the  whole  system  of  the  common  or  pre- 
vious law ;  the  desire,  which  many  judges  on  their  first  appointment 
seem  to  have  to  break  through  the  trammels  of  former  decisions,  by 
which  in  their  practice  at  the  bar  they  had  found  themselves  shackled, 
and  perhaps  considered  their  clients  aggrieved ;  the  wavering' and  un- 
certainty, which  occasionally  seems  to  affect  the  roost  able  and  discerp- 
ing  judges  in  determining,  from  a  compai'ison  of  the  ill  effects  in  either 
case,  whether  at  once  to  overrule  an   inconvenient  decision,  or,  by 
sofferiog  a  long  continued  error  to  be  matured  into  right,  to  yield  to  its 
authority,  and  thus  give  their  own  sanction  to  its  injustice  or  impolicy  ; 
the  influx  of  false  opinions,  from  which  the  law  is  not  exempt  any  more 
than  religion  or  philosophy ;   the  progress  of  society,  whether  to  or 
irom  its  zenith,  occasioning  new  relations  of  individual  or  political  in- 
tercourse, and  consequently  requiring  new  regulations ;  in  an  especial 
manner  in  our  own  state,  the  gradual  introduction  of  equity  into  our    V 
municipal  law,  in  portions  not  well  defined  and  incoherent,,  by  laws  t 
enacted  from  time  to  time,  and  perhaps  suggested  by  particular  emer- 
gencies, so  that  the^  whole  system  has  become  like  the  coat  of  the 
patn'arch's  son,  and  if  regularity  had  not  been  wanting,  might  well  be 
entided  to  the  denomination  of  the  law  and  Court  of  Exchequer,  by 
no  means  warranting  the  application  of  the  apothegm  on  the  tide  page, 
has  for  a  long  time  kept,  and  probably  will  always,  to  a  certain  extent, 
keep  the  law  in  a  state  of  continual  flux  and  change. 

It  is  from  this  uncertainty  and  instability  of  the  law,  that  the  difli- 
culty  arises,  which  is  so  often  seen,  of  ascertaining,  a  priori,  the  result 
of  any  law  case,  where  able  counsel  are  employed,  and  which  is 
sometimes  so  great,  that  littie  more  than  mere  conjecture  can  be  haz- 
arded in  relation  to  it  3  and  hence,  too,  there  can  be  no  decision  of  any 
question,  which  will  probably  arise  hereafter  among  men  eminent  in  the 
profession,  but  which  may  be  justified  by  authority,  sanctioned  by  pre- 
cedent, or  at  least  grounded  on  analogy. 

From  these  evils,  the  imperfection  of  our  legislative  system,  however 
admirable  in  some  respects,  affords  no  hopes  of  deliverance ;  and  a 
mitigation  of  them  can  only  be  hoped  from  the  wisdom  and  prudence 
of  those,  who  preside  in  die  courts.  And  while  the  benches  of  our 
Supreme  Judicial  Court  and  Court  of  Common  Pleas  are  filled,  as 
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tK>w,  with  men  of  the  highest  respectability  for  rel^ion,  learning,  and 
probity,  reliance  maj  safely  be  placed  on  them  for  that  purpose, 
and  justice  in  the  abstract,  withtmt  doubt,  will  be  administered  to  all, 
without  distictioD,  as  far  as  the  compliance  with  indispensable  forms  wiD 
permit.  But  if  hereafter,  by  injudicious  appointments,  men  of  a  difl^^nt 
character  should  obtmn  possession  of  these  honorable  stations,  it  will 
be  found,  that  a  test  is  wanting  of  the  proper  discharge  of  judicial 
duty,  and  that  official  delinquency  is  perfectly  consistent  with  the  ab- 
sence of  proof  of  palpable  corruption,  anc^that  a  most  unjust  decision 
may  be  sustained  and  justified,  by  plausible  deductions  of  reason,  from 
e|Epediency,  analc^,  and  precedent. 

But  in  the  present  work  tfiere  are  other  sources  of  imperfection,  of  a 
personal  nature,  for  which  apology  would  be  useless  and  ineffisctual, 
since,  in  the  words  of  the  wise  man,  ^'  what  is  wanting  cannot  be  num- 
bered ;"  and  the  editor  would  have  made  it  more  useful  if  he  could. — 

The  author  thinks  he  cannot  conclude  this  preface  better  than  by 
recitbg  the  following  case,  which,  as  relating  to  the  official  conduct  of 
one  of  the  greatest  judges  that  ever  sat  on  the  King's  Bench,  cannot 
fail  to  give  rise,  in  the  mind  of  the  discerning  reader,  to  many  interest- 
ing reflectbns. 

In  the  month  of  November,  1768,  a  woman  having  appeared  before 
two  of  his  majesty's  justices  of  the  peace,  to  swear  a  child  against  the 
secretary  to  Count  Bruhl,  the  Saxon  minister,  the  Count  interfered, 
and  the  justices  were  afraid  to  proceed.  The  woman  applied  to  Sir 
Fletcher  Norton,  who  advised  that  a  motion  should  be  made  in  the 
Court  of  King's  Bench,  for  a  peremptory  mandamus  to  the  justices  to 
proceed  in  that  JUiation.  The  motion  was  accordingly  made  by  Mr. 
Mansfield. 

The  Lord  Chief  Justice  Mansfield  received  it  with  marks  of  anger 
and  surprise ;  he  said  he  did  not  understand  what  was  meant  by  such 
collusive  motions,  unless  it  was  to  draw  from  that  court  an  opinion 
upon  the  privileges  of  foreign  ministers,  which  they  had  no  right  to 
meddle  with;  that  the  motion  was  absolutely  improper;  that  he 
wondered  who  advised  it,  and  that  he  certainly  should  not  grant  the 
mandamus. 

Sir  Fletcher  Norton  then  got  up,  and  said  that  the  party  was  hb 
client ;  that  his  majesty's  subjects,  when  injured,  had  a  right  to  redress 
somewhere  or  other ;  and  that  he  knew  of  no  place  where  such  re- 
dress could  be  legally  applied  for  or  obtained,  but  in  the  Court  of 
Kbg's  Bench ;  that  therefore  he  had  advised  the  motion. 
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LcMrd  Mansfield,  upon  this,  began  to  flourisb,  in  his  usual  style, 
upon  the  sacred  privileges  of  ambassadors,  the  law  of  nations,  be.  be. 
repeated  something  about  collusive  motions,  and  took  notice  that  the 
application  for  redress  ought  regularly  to  have  been  made  to  Ck>unt 
Bnibl,  or  to  bis  majesty's  attorney  general. 

Mr.  Justice  Aston  said,  deliberately,  that  he  agreed  entirely  with  the 
Lord  CUef  Justice,  and  that  the  motion  ought  not  to  be  granted. 

Sir  Fletcher  Norton  then  said,  that  after  he  had  declared  hinudf 
the  adviser  of  the  motion,  he  did  not  expect  to  have  heard  it  again 
called  coSvnoe;  that  he  despised  and  abhorred  all  ideas  of  coSunon 
as  much  as  any  man  in  that  court ;  that  it  was  the  first  time,  and  he. 
hoped  it  would  be  the  last,  that  he  should  hear  the  Court  of  King's 
Bench  refer  an  injured  subject  of  England  to  a  foreign  minister  or  to 
an  attorney  general  for  redress ;  that  the  laws  of  this  country  had  not 
left  bis  majesty's  subjects,  complaining  of  injury,  without  a  legal  and 
certain  protection ;  that  their  claim  was  a  claim  of  rights  upon  which 
tlie  Court  of  King's  Bench  had  full  authority  to  inquire,  and  must  de- 
termine ;  that  if  his  clients  were  injured,  he  should  always  bring  tliem 
to  that  court  for  redress,  let  who  would  have  committed  the  injury, 
and  he  would  take  care  that  that  court  should  do  them  justice ;  that 
his  motion  was  proper,  and  should  not  be  withdrawn. 

Judge  Yates  then  said,  that  the  reasons  ofiered  by  Sir  Fletcher 
Norton  had  clearly  convinced  him ;  that  he  had  not  the  least  doubt  of 
the  authority  of  the  court  to  protect  his  majesty's  subjects ;  and  that, 
for  his  part,  he  should  never  refer  them  either  to  a  foreign  minister, 
or  to  an  ot&cer  of  the  crown ;  that  he  thought  the  motion  perfectly 
regular,  and  that  it  ought  to  be  granted. 

Judge  Aston  then  began  to  recant.  He  said,  that  he  was  always 
glad  to  be  convinced  of  a  mistake,  and  happy  in  having  an  early  op- 
portuni^  of  acknowledging  it ;  that  from  what  his  brother  Yates  and 
Sir  Fletcher  Norton  had  said,  he  saw  clearly  that  bis  first  opinion  had 
been  erroneous,  and  that  he  agreed  the  motion  ought  to  be  granted. 

Lord  Mansfield  then,  in  great  confusion,  said,  that  he  should  take 
time  to  consider  of  it.  To  this  Sir  Fletcher  Norton  replied,  diat  as 
two  of  the  three  judges  were  of  the  same  opinion,  the  motion  must 
be  granted ;  but  that,  for  his  part,  if  his  lordship  wanted  any  time  to 
consider,  whether,  when  a  subject  applied  to  the  Court  of  King's  Bench 
for  redress,  he  was  or  was  not  to  be  referred  to  a  foreign  minister, 
or  to  an  attorney  general,  he  had  no  objection  to  allowing  him  all 
the  time  he  wanted. 
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For  not  accounting  for  the 
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cargo,  neglecting  to  account 
&c.,  3  counts.  219 

For  not  paying  for  goods  ac- 
cording to  special  contract 
to  pay  by  instalments,  2 
counts.  221 

Againt  Owner  for  embezzle- 
ment of  th^  Master.  223 

Second  count  for  not  invest- 
ing proceeds,  and  not  ren- 


18 


CONTENTS. 


dering   an  account;    whh 
other  coants.  223 

On  memorandum  in  writing  of 
an  agreement  to  transport 
goods,  and  sell  them  on  the 
plaintiffs  account,  3  counts.  225 

For  not  accounting  for  an  ad- 
venture. 227 

For  not  accounting  for  the 
proceeds  of  a  ropewalk,  3 
counts.  228 

For  selling  plaintiff's  mares  for 
less  than  plaintiff  directed.    230 

Against  a  broker  for  selling 
plaintiff's  indigo  on  credit, 
which  he  was  directed  to 
sell  for  ready  money  only.     231 

For  a  breach  of  promise  of 
marriage,  brought  by  a  wo- 
man. 231 
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made  at  the  time  of  sale.       232 

For  hindering  tenant  from  tak- 
ing possession  according  to 
a  parol  lease,  2  counts.  233 

Part  Owner  of  a  vessel  r.  Part 
Owner,  for  one  half  the  sum 
paid  a  sailor  for  wages.  234 

Captain  v.  Consignee  of  goods ; 
for  freight.  234 

On  a  bargain  respecting  the 
sale  oT  land.  234 

For  attorney's  fees  and  costs 
paid  as  indorser  of  the  writ.  235 

On  a  parol  agreement  and  spe- 
cial damages.  5236 

For  money  paid  by  plaintiff  to 
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half  in  goods.  238 
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CHAPTER  I. 

OF  THE  DIYISION  AND  DEFINITION  OF  ACTIONS. 

Civil  actions  are  either  Real,  Personal,  or  Mixed. 
1.  Real  actions  are  either  Writs  of  Right,  strictly  so  called, 
brought  by  a  tenant  in  fee  simple,  to  recover  his  inheritance ;  or  Writs 
of  Right  of  Dower,  brought  by  a  woman  to  recover  dower  in  the 
lands  of  her  deceased  husband,  when  she  has  had  only  a  part  of  it ; 
or  Writs  of  Right  de  rationabUi  parte^  brought  by  one  parcener  be., 
in  fee,  against  the  other  who  enters  into  the  whole :  or,  2.  Writs  in  the 
nature  of  Writs  of  Right,  as  Quo  jure,  brought  by  tenant  in  fee  simple, 
against  him  who  claims  common  in  the  land ;  Dower  unde  niAU  habei 
brought  ibr  dower ;  Quod  permittat,  which  lies  to  have  common,  to 
remove  a  nuisance,  &c. ;  Formedon,  either  in  descender,  remainder,  or 
reverter :  or^  3.  Writs  of  Entry,  upon  Disseisin,  Intrusion,  Alienation, 
and  in  the  quSnu, per, per  and  cui,  snd  post:  or,  4.  Writs  ancestral 
possessory ;  as  Mort  d^ancestor,  upon  abatement  made  by  a  stranger 
after  the  death  of  an  immediate  ancestor ;  ^yel,  upon  abatement  after 
the  death  of  a  grandfather ;  Besayel,  upon  abatement  after  the  death 
of  a  great  grandfather ;  and  Cosinage,  upOn  abatement  after  the  death 
of  any  collateral  cousin  ;  J^uper  Obiit,  which  lies  when  one  parcener 
after  the  death  of  an  ancestor  enters  and  ousts  the  other,  &c.  be'. 

2.  Personal  actions  are  such  as  relate  to  a  man's  person  or  posses- 
sions, or  whereby  he  claims  a  duty  or  damages  in  lieu  of  it.  They 
are  accordingly  grounded  either  on  contracts,  or  on  injuries  or  torts. 
Actions  grounded  on  contracts,  are  Account,  Debt,  Assumpsit,  Cov- 
enant, Detinue,  bc^ 


^ 
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Actions  grounded  on  wrongs,  are  actions  on  the  Case^  Trespass,  Re- 
plevin, &x:. 

3.  Mixed  actions  are  those  wherein  a  freehold  is  recovered,  togeth- 
er with  damages ;  as  an  action  of  Waste,  Ejectment,  &;c«  Mixed  ac- 
tions will  not  be  considered  in  this  work,  being  seldom  or  never  brought 
in  this  state. 


CHAPTER  U. 


ON  THE  GENERAL  RULE,  THAT  AN  ACTION  DOES  NOT  LIE  UNTIL  A  CAUSE 

OF  ACTION  HAS  ACCRUED. 

An  action  commenced,  cannot  be  sustained  by  a  cause  of  action 
happening  after. 

If  it  is  apparent  on  the  record,  it  may  be  moved  in  arrest  of  judg- 
ment, or  assigned  for  error.     2  Lev.  197  ;  Show.  147. 

If  defendant,  on  the  first  of  December,  promise  to  pay  on  the  first  of 
January,  no  action  can  be  maintained  until  the  first  of  January.  See 
Cro.  Car.  575. 

In  covenant,  an  assignee  cannot  recover  for  a  breach  before  the  as- 
signment.    Leo.  51. 

In  debt  upon  bond  for  payment  of  money,  if  it  becomes  due  after 
action  commenced,  it  is  bad.     See  1  Sid.  308. 

In  debt  upon  bond  for  performance  of  covenants,  if  a  breach  be  as- 
signed for  a  time  after  the  action  commenced,  it  will  be  bad.     Ibid. 
.    If  a  man,  by  a  single  bill  or  bond,  without  condition  or  penalty,  binds 
himself  to  pay  a  sum  of  money,  in  different  portions  on  different  days, 
debt  will  not  lie  until  the  last  day  be  past.     Co.  Lilt.  292,  b. 

But,  if  a  bond  is  conditioned  to  pay  money  at  sevei*al  times,  it  b  for- 
feited, and  an  action  may  be  maintained  immediately  after  the  first  fail- 
ure of  payment.     I  Wils.  80. 

So  if  a  man  covenants  to  do -any  thing  at  several  times,  covenant  lies 
after ^very  default.     Co.  Litt.  292,  b'. 

On  a  note  of  hand  for  the  payment  of  money  by  instalments,  action 
lies  upon  every  default,  but  the  plaintiff  must  count  only  for  the  money 
due,  and  not  for  the  whole  sum.     And.  370. 

A  note  payable  after  sight,  must  be  presented  for  payment  before 
action  brought.     2  Taunt.  R.  323. 

No  action  can  be  maiotained  against  a  consignee  of  goods  for  sale, 
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for  DOt  accounting  and  returning  the  goods  undisposed  of,  without  de^ 
mand.     1  Taunt.  572. 

If  goods  are  sold  to  be  delivered  on  a  certain  day,  the  seller  cannot 
maintain  an  action  pro  tanto  on  each  delivery.     2  N.  R.  61. 

Far  many  other  casn  and  authorities ^  see  Com.  Dig.  Action  E.  1, 
2.  3.  4. 

But  when  a  bill  of  exchange  is  dishonored,  every  one  who  became 
party  to  it  before  the  holder,  is  immediately  liable  to  him,  though  before 
the  day  at  which  it  is  payable*     Doug.  551  • 


CHAPTER  in. 


OP  TBk  PABrriES  to  actions,  or  of  those  who  UAt  SUE  OR  BE  SUED* 

See  Coin.  Dig.  Action,  B.  C. 

The  following,  as  well  as  all  common  persons,  may  commence  suits* 

An  alien  friend. 

A  body  politic,  sole,  or  aggregate. 

A  foreign  trading  company  may  sue  by  their  nanie  of  reputation* 
Strange,  612 ;  Ld.  Raym*  1532. 

An  infant  sues  by  his  next  friend. 

An  idiot  or  lunatic  shall  sue  in  his  own  name*  Popham,  141  $ 
1  Brownbw,  197. 

But  a  person  oudawed  cannot  sue  in  his  own  right,  though  he  may 
as  executor  or  administrator.  An  alien  enemy  cannot  sue,  though  the 
objection  is  discouraged. 

A  feme  covert  cannot  sue  without  her  husband  • 

But  it  seems,  after  a  divorce  from  bed  and  board,  if  her  husband  re-' 
fuses  to  pay  her  the  alimony  decreed  by.  court,  she  may  sue  her  bu3« 
bond  es  necessitate  rei. 

A  person  deaf,  dumb,  and  blind,  an  idiot,  lunatic,  non  compos  men^ 
tis,  may  be  sued ;  but  what  course  the  court  would  take  with  regard  to 
them,  in  case  the  suggestion  df  such  disability  were  made,  and  no  one 
appeared  on  theiF  behalf,  unless  by  appointment  of  a  guardian  ad  litenij 
does  not  seem  clear* 

A  feme  eooert  may  be  sued,  but  her  husband  should  be  joined  with 
her.     1  Com.  Dig.  115. 

In  England  a  foreign  government,  liot  acknowledged,  cannot  sue 
there.    See  9  Vesey,  347 ;  11  Vesey,  283. 

Iforx.  It  is  a  general  tule  that  a  cause  should  be  decided,  as  if  the  paHies 
*  upon  record  were  the  persons  really  interested    1  T.  R.  205 ;  4  M.  &  S.  300. 

5 
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CHAPTER  IV. 

OF  ACTIONS  BT  ALIENS. 

An  alien  enemy  cannot  have  any  action,  real,  pers9nal»  or  miled,  in 
his  own  right.     Dy.  2.  b. ;  Ow.  45. 

This  objection  is  discouraged,  when  made  to  personal  actions,  and 
is  a  relic  of  barbarism.  An  alien  enemy  with  or  without  a  safe  con- 
duct, resident  in  this  country,  and  having  his  domicil  here,  may  be  hang- 
ed for  high  treason,  and  therefore  may  be  considered  as  owing  a  ten^ 
porary  allegiance  to  it,  and  as  allegiance  and  protection  are  correlative 
and  coextensive,  he  ought  to  have  redress  for  all  injuries  offered  to  him. 
He  therefore  ought  to  be  able  to  recover  on  all  contracts  made  to  him, 
as  he  is  liable  to  be  sued  for  all  that  he  enters  into,  and  ought  to  have 
redress  for  every  species  of  illegal  violence  or  injury  offered  to  hb  per- 
son, property,  or  character.     Qu. 

An  alien  friend  may  have  a  personal  action  of  any  kind,  and  there- 
fore may  recover  in  an  action  for  defamation.    .1  Bui.  134. 

An  alien  enemy,  with  a  safe  conduct  or  protection,  may  sue ;  1  SaL 
46  ;  or,  he  may  sue  as  executor  or  administrator. 

An  |Jien  residing  abroad,  may  be  sued  in  this  country,  if  he  has  any 
property  within  the  jurisdiction  of  the  court,  upon  which  a  judgment 
may  operate ;  but  otherwise,  not.     See  Debt  on  Judgments,  post. 

Alter  peace,  one  lately  an  enemy  may  sue  for  rights  previously  ac- 
quired in  a  state  of  amity,  but  it  seems,  not  for  rights  acquired  during 
die  war,  unless  recognised  expressly  or  impliedly  by  the  laws.  6  T.  R. 
98;  13  Vespy,  71 ;  1  Taunt.  29  ;  Doug.  650;  6  Taunt.  237.  If  a 
demand  be  due  to  two,  and  one  is  disabled  as  an  alien,  the  other  cannot 
enforce  it.     3  M.  &;  S.  533. 


CHAPTER  V. 

OF  ACTIONS  BT  AND  AGAINST  CORPORATIONS. 

A  corporation  must  sue  and  be  sued  by  its  corporate  name,  though 
a  very  minute  variation  is  not  material;  10  Co.  33.  See  11  Mass.  R. 
338,  where  amendment  was  allowed. 

It  can  neither  maintain,  nor  be  made  defendant  to,  an  action  of  bat- 
tery, or  such  like  personal  injuries,  but  may  maintain  a  Writ  of  Right 
or  the  like.     See  1  Kyd,  185. 
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VHien  they  sue,  their  attoraej  should  be  appobted  under  the  seal  of 
the  corporation.     1  Eyd,  268  ;  1  Sal.  255. 

The  members  cannot  be  witnesses  for  the  corporation ;  but  one  may 
be  disfranchbed  for  that  purpose.     Com.  Dig.  Pleader  (2  B.  2). 

A  corporation  cannot  be  sued  in  an  action  of  indebitatus  assumpsit, 
BS  all  their  acts  must  be  under  their  common  seal.  Qu.  See  3  Dal.  495, 
500.   See  contra^  10  Mass.  R.  514. 

An  action  on  the  Case  may  be  brought  against  a  corporation  for  the 
Deglect  of  a  corporate  duty  to  the  special  damage  of  the  plaintiff. 
7  Mass.  R.  169. 

A  corporation  may  maintain  Trespass  for  a  trespass  to  their  land. 
Com.  Dig.  Franchises  (T.  19)  in  notis. 

A  corporation  is  within  the  statute  of  usury.     9  Mass.  R.  49. 

It  seems  a  corportition  can  neither  sue  nor  be  sued,  jointly  with  an- 
other person.  >  This  is  the  rule  in  England  on  account  of  the  difierence 
of  process.  Com.  Dig.  Plead.  (2  B.  2).  Qu.  In  cases  where  a  joint 
action  must  be  sustained,  or  none  at  all. 

A  corporation  aggregate  cannot  sue  as  a  common  informer.  Str. 
1241. 

A  corporation  may  be  sued  for  a  tort  done  by  their  command.  16 
East,  6. 


CHAPTER  VI. 

OF  ACTIONS  BT  AND  AGAINST  INFANTS. 

An  infant  is  liable  to  an  action  -for  necessary  meat,  drink,  lodging, 
clodung,  and  instruction,  all  suitable  to  bis  condition  in  life ;  and  neces- 
saries'furnished  to  an  infantas  wife,  are  such  necessaries.  Str.  168. 
But  before  trusting  him,  the  tradesman  should  inquire  whether  he  is  pro- 
vided for  by  his  friends.     Peake,  229. 

An  infant  is  liable,  and  may  be  arrested,  for  a  debt  due  from  his  wife 
before  marriage,  if  she  were  tlien  of  full  age.     Barnes,  95. 

An  infant  is  liable  to  an  action  for  all  tortious  acts  committed  by 
bim  ;  as,  for  a  trespass,  or  for  slanderous  words,  or  for  money  embez- 
zled. 1  Esp.  N.  P.  C.  172.  In  this  latter  case  where  Trover  will 
lie,  it  will  be  safer  to  bring  Trover ;  if  otherwise,  however,  money  had 
and  received  may  be  brought,  though  in  form  ex  contractu,  Peake, 
223;  Esp.  R.  172. 

An  infant  is  not  liable  on  his  bond  with  a  penalty,  Cro.  Eliz.  928, 
though  his  surety  will  be  bound. 
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But  an  infant  is  liable  on  his  single  bill,  or  on  his  promissory  note,  if 
given  for  Becessaries,  of  which  the  court  vnU  judge.  1  T.  Rep.  41 ; 
See  Salk.  386.  But  it  seems  an  infant  cannot  accept  a  bill  of  exchange 
for  necessaries.  1  Camp.  55^.  If  infancy  is  not  a  defence  to  a  con- 
tract, in  the  country  where  the  contract  is  made,  it  is  none  here,  3  Esp. 
R.  163,  and  the  onusprobandi  lies  on  the  infant,  to  show  such  contract 
is  void  there.     Bnd. 

A  ratification  by  a  person  after  coming  of  age,  made  under  the  ter- 
ror of  an  arrest,  or  through  ignorance  of  the  law,  is  not  binding. 
6  Esp.  R.  102. 

Where  an  infant  and  an  adult  join  in  a  contract,  voidable  as  respects 
the  infant,  the  adult  may  be  sued  alone.     3  Taunt.  307. 

An  infant  sues  by  his  next  friend,  or  by  his  guardian,  specially  ad- 
mitted by  the  court  for  that  purpose ;  and  the  next  friend  may  be  any 
one,  who  is  willing  to  undertake  his  cause,  and  become  liable  for  the 
costs.  If  the  infant  sues  in  this  manner,  he  cannot  disavow  hisprochein 
amy.  Com.  Dig.  Plead.  (2  C.  1.)  But  after  full  age,  he  may  pro- 
ceed in  the  suit,  by  attorney.     2  Cro.  580. 

Where  an  infaot  is  joined  with  others,  in  suing  in  the  right  of  another, 
the  action  .may  be  brought  by  attorney;  3  Cro.   377;   as.  they  all 
make  but  One  person  in  law.     So  husband  and  wife  may  sue  by  attor-^ 
ney,  though  the  wife  is  an  infant.  2  Saund.  213. 

An  infant  may  maintain  an  action  for  a  breach  of  promise  of  mar- 
riage, though  the  only  consideration  was  the  infant's  promise,  which  was 
voidable.     Str.  937. 

In  an  action  against  an  infant,  it  is  not  necessary  to  mention  his  in- 
fancy, and  that  the  articles  were  necessary.  But,  if  the  infant  pleads 
bis  infancy,  the  plaintiff  may-reply,  that  the  articles  furnished  were  neces* 
saries;  Jon.  146;  Str.  1101  ;  or,  that  the  defendant  confirmed  the 
promise  after  full  age.     1  T.  R.  648. 

If  an  infant  does  not  name  a  guardian  to  appear  by,  the  court  will 
permit  the  plaintiff  to  do  it.     Sir.  1076  j  7  Taunt.  488  ;  2  Wils.  50. 

It  seems  the  plaintiff  cannot  change  a  contract  into  a  tort,  so  as  to 
make  an  infant  liable,  when  otherwise  he  is  not.     See  8  T.  R.  335« 
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CHAPTER  VIL 

or  ACTIONS  BY  OB  AGAINST  IDIOTS,  LUNATICS,  AND  PERSONS  NON  COM- 
POS MENTIS. 

An  idiot,  t.  e.  a  fool  or  roadman  from  his  birth,  and  who  has  no  lucid 
intervals,  it  is  said,  must  always  appear  in  person,  whether  he  prose^ 
cutes  or  defends.     Co.  Litt.  135,  b. 

But  a  person  non  compos,  u  e.  who  has  lost  his  understanding,  may 
appear  by  attorney,  if  of  full  age ;  otherwise,  by  guardian.  4  Co« 
124  b. ;  2  Saund.  235. 

An  idiot  or  lunatic  must  sue  in  his  own  name,  and  any  one  who  praya 
to  be  admitted  as  bis  friend,  may  sue  for  him.     See  2  Saund.  335« 


CHAPTER  Vin. 

OF  ACTIONS  BT  AND  AGAINST  EXECX7T0BS  AND  ADMINISTBAT0R8. 

An  executor  or  administrator,  in  an  action  in  the  right  of  the  deceased, 
must  be  styled  accordingly ;  otherwise  it  may  be  pleaded  in  abatement,  ^ 
Com.  Dig.  Pleader,  (2  D.  1). 

An  executor  may  maintam  Trespass,  Trover,  &c.  for  goods  taken  out 
of  his  own  possession,  before  probate. 

So  he  may  maintain  Debt,  Tor  goods  of  the  testator,  sold  by  himself. 

So,  an  action  on  the  Case  against  the  sheriff  for  an  escape  of  one 
taken  in  debt,  or  for  not  returning  bis  writ^  or  for  a  false  return.  Se^ 
Com.  Dig.  Administration,  B.  13,  and  the  various  authorities  there  cited 
pro  and  con.  See  Ld.  Raym.  973 ;  Cro.  Car.  297  j  1  Sal.  12 ;  Ld. 
Raym.  41.    But  it  is  said  not  upon  mesne  process.     Ld.  Ray.  41. 

An  administrator  cannot  commence  an  action  before  administration 
granted.  1  Sal.  303.  In  England  an  executor  may  bring  an  action 
before  probate,  but  cannot  declare  till  probate  granted.     Sal.  302. 

If  money  be  payable  to  A,  or  to  A  and  his  assigns,  his  executor  or 
administrator  may  maintain  an  action  for  it,  as  they  are  assigns  at  law. 
So  generally  for  a  breach  of  any  contract  made  to  the  testator,  unless 
perhaps  a  breach  of  contract  of  marriage.     See  2  M.  b  S.  408* 

An  executor  or  administrator  may  maintain  an  action  upon  a  judg- 
ment, recognisance,  obligation,  or  other  special^  or  contract,  made  to 
his  testator  or  intestate.  So  he  may  mabtain  Covenant,  for  any  cove^ 
nant  made  t6  the  testator  for  a  personal  thing,  or  upon  any  covenant 
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concerning  the  realty,  broken  in  the  testator's  lifetime.  1  M.  b  S. 
855 ;  Com.  Dig.  Administration,  (B.  13). 

So  an  executor  may  maintain  Replevin  for  goods  taken  in  the  testa- 
tor's lifetime.     1  Sid.  83. 

So  he  may  maintain  a  Writ  of  Error,  or  deceit.     Ibid. ' 

So  Trespass  or  Trover  for  taking  away  testator's  goods  in  his  lifetime. 
See  6  Mass.  R.  394 ;  Cro.  Eliz.  377  ;  1  Vent.  187. 

But  an  executor  or  administrator  can  mabtain  no  action  for  an  inju- 
ry to  the  person  of  the  deceased,  such  as  assault  and  battery,  or  slan- 
der.    See  further  under  actions  by  heirsj  infra* 

An  executor  or  adminbtrator  cannot  join  a  count  in  his  own  right. 
Str.  1271 J 1  Wife.  171. 

Neither  can  a  count  against  one  in  his  own  right,  be  joined  with  a 
count  against  him  as  executor  or.administrator. 

An  executor  cannot  sue  for  the  breach  of  a  covenant  of  seisin  in 
fee,  made  to  his  testator,  nor  for  a  breach  of  covenant  for  further  as- 
surance, since  the  death,  unless  the  personal  estate  has  been  direcdy 
impaired  in  consequence  of  it.     1  M.  Sc  S.  355. 

An  executor  or  administrator  canno^join  with  a  surviving  promisee, 
for  the  surviving  promisee  alone  can  maintain  the  action;  neither 
can  an  action  be  brought  against  an  executor  or  administrator,  and  a 
surviving  promisee,  joindy.     2  Lev.  228,  290;  Fortesc.  Rep.  18  L. 

By  the  English  law  all  the  executors  or  administrators  must  join  in 
suits.     See  Tel V.  130. 

But  in  Massachusetts,  those  executors  alone,  who  accept  the  trust  by 
giving  bonds,  need  be  named  either  as  plaintiffi  or  defendants. 

And  in  England,  it  is  not  necessary  to  join  as  defendants,  those  exe- 
cutors who  do  not  administer.  Strange's  Rep.  783.  See  howeveTi 
1  Lev.  101 ;  2  Saund.  213. 

Any  person,  who  takes  upon  himself  to  manage  or  intermeddle 
with  the  goods  of  a  person  deceased,  may  be  sued  as  executor,  de  son 
tort,  styling  him  however,  executor,  as  in  other  cases.  5  Co.  33.  b. ; 
Sal.  313;  12  Mod.  471. 

If  there  are  two  executors,  and  one  die,  the  survivor  alone  must  sue 
and  be  sued.     Imp.  Plead.  90,  91. 

In  suing  administrators,  all  must  be  named ;  because  of  course  all  are 
considered  as  concerned  in  the  administration. 

Where  administration  is  granted  to  two,  and  one  dies,  the  office  sur- 
vives ;  and  the  survivor  may  sue  and  be  sued.     2  Vern.  514. 

If  money,  belonging  to  a  testator,  be  received  by  another  person  after 
testator's  death,  the  executor  may  recover  it  in  his  own  right,  and  conse- 
quently may  join  any  other  claim  of  his  own  with  it.     2  T.  R.  476. 
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If  an  executor  pays  money  which  he  is  entitled  to  recover  back,  he 
should  sue  in  his  own  right,  and  must  not  join  with  it  any  claim  as  exe- 
cutor, though  if  he  only  styles  himself  executor,  it  will  be  merely  sur- 
plusage.    See  4  T.  R.  661. 

No  action  can  be  maintained  agamst  an  executor  or  administrator  as 
such,  where  the  general  issue  is,  not  guilty  ;  as  for  assault  and  battery 
by  the  testator,  Slander,  Trespass,  Nuisance,  Actions  on  the  case  (other 
than  for  promises)^  Trover,  or  where  law  wager  is  allowed.  Cro.  Eliz. 
600;  PI.  330.  But,  in  many  cases,  by  waiving  the. tort,  a  sufficient 
remedy  may  be  had  against  an  executor  or  administrator,  on  an  implied 
assumpsit.     See  Toller  on  Executors,  462 ;  Cowp.  376. 

An  executor  or  administrator  cannot  be  charged,  as  such^  either  tar 
money  had  and  received,  money  lent  to  him,  or  on  an  account  stated 
of  money  due  from  him,  as  mch  ;  these  charges  make  him  personally 
liable.  See  I  H.  Bl.  108.  But  an  insimul  computassent  of  money 
due  from  the  intestate,  does  not  make  the  administrator  personally  lia- 
ble.    1  H.  Bl.  102. 

The  personal  representative  of  a  tenant  maf  be  sued  cis  such^  for 
breaches  of  covenant,  committed  by  an  assignee  of  the  premises  since 
the  decease  of  the  tenant.     10  East,  313. 

At  common  law  one  executor  could  not  bring  an  action  of  Account 
against  his  co-executor,  but  in  Massachusetts  this  is  remedied  by  Stat. 
1783,  Ch.  24,  ^17,  which  enables  any  executor,  being  a  residuary 
legatee,  to  bring  an  action  of  account  against  his  co-executory  to  recover 
his  share;  and  by  Stat.  1817,  Ch.  190,^15,  one  administrator  is  ena- 
bled to  bring  an  action  of  account  against  his  c<>-administrator  or  co-ad- 
mmistrators  to  recover  his  share  &c. 

By  Stat.  1822,  Ch.  110,  ^  1,  the  actions  of  Trover  and  Replevin 
survive  &c. 


CHAPTER  IX. 

OF  ACTIONS  BT  AND  AGAINST  HEIRS. 

For  breach  of  a  covenant  real,  in  the  lifetime  of  the  ancestor,  the 
executor  or  administrator  alone  may  sue ;  though  the  covenant  was 
with  the  ancestor.  Aw  heirs  and  assigns  only.     Vent.  176  ;  2  Keb.  831. 

But,  for  a  breach  of  covenant  real,  after  the  ancestor's  de^tb,  the  heir 
must  sue.  Thus,  if  4  man  leases  for  years,  and  the  lessee  covenants 
with  the  lessor,  his  executors  and  administrators^  to  repair,  and  leave  in. 
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good  repair  at  the  end  of  the  term ;  and  the  lessor  dies,  inc.  his  heirs 
may  have  an  action  on  thb  covenant,  though  not  named.     2  Lev.  92. 

If  a  feoffinent  be  made  in  fee,  and  the  feoffor  covenants  to  warrant 
.the  land,  or  otherwise,  to  the  feoffee  and  his  heira,  of  this  covenant  the 
heir  of  the  feoffee  shall  have  the  advantage. 

If  A  covenants  with  B  and  his  heirs,  to  enfeoff  B  and  his  heirs,  and 
B  dies  before  it  be  done,  B's  heirs  shall  take  advantage  of  the  covenant. 
And*  55. 

Heirs  at  common  law  are  never  bound  by  covenants,  unless  express^ 
ly  named. 

A  man  covenanted  for  him  and  his  heirs,  ihcU  he  was  seized  of  a 
good  estate  in  fee  ;  the  heir  must  sue  for  a  breach  pf  this  covenant,  and 
not  the  executor.     Wood's  Conv.  552.     See  further^  Imp.  PI.  124. 

An  heir,  who  sues  in  his  own  right,  though  he  coimes  to  his  right  by 
descent,  need  not  name  himself  heir ;  but  if  he  sues  upon  a  grant  or 
covenant  of  his  ancestor,  he  should  be  named  as  heir.  Com.  Dig. 
Plead.  (231).     And  he  should  show  how  he  is  heir.     1  Sal.  355. 

So  in  an  action  against  an  heir,  he  should  be  named  heir.    Ibid* 

An  action  of  covenant  may  be  maintained  against  an  heir  on  a  cove- 
nant, by  which  the  ancestor  binds  himself  and  his  heirs,  and  it  is  not 
necessary  to  allege  the  descent  of  lands ;  for  if  it  be  not  so,  the  heir 
must  plead  it.     Willes  R.  585  ;  Dyer,  344  B. 

And  it  seems  that  it  is  not  necessary  for  the  plaintiff  to  show  how  the 
defendant  is  heir ;  for  it  may  not  be  in  his  knowledge.     1  SaL  355. 

An  heir  is  not  liable  for  the  debt  of  his  ancestor  beyond  the  value  of 
the  lands  which  descend  from  him,  otherwise  he  might  be  charged  ad 
ir^nitum,  Str.  665.  An  heir  and  a  devisee  are  liable  joindy ;  but 
quare  in  what  proportions.  See  2  Str.  1270.  The  executor  must  re- 
imburse them  as  far  as  the  funds  will  go.    2  P.  W.  175. 


CHAPTER  X. 


or  ACtiONS  BY  ANB  AGAINST  JOINT-TENANTS,   PARCENERS,  AND  tEK- 

ANTS  IN  COSIMON. 

See  post  605,  who  must  join  in  a  Writ  of  Riglk,  &c.  under  the  statutes  of  this  Com« 

monwealtfa. 

In  all  real  and  mixed  actions,  joint-tenants  ought  generally  to  join, 
having  but  one  joint  tide,  and  one  freehold.     Co.  Litt  189.  a. 

So  they  ought  to  join  in  Trespass  and  other  personal  actions,  where 
they  are  joindy  interested.    If  two  joint-tenants  demise  their  land,  re- 
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semog  the  rem  to  each  separately,  sdll  they  should  join  in  a  suit. 
5  Mod.  72. 

So  jobt-ienants  should  be  sued  together,  in  real  actions  concerning 
the  joint  estate,  as  in  a  pracipe  quod  reddat^  writ  of  Entry,  Formedoo, 
Dower ;  and  in  a  writ  of  Partition  brought  by  one  joint-tenant ;  and  if 
a  man  and  his  wife  are  joint-tenants,  they  should  both  be  sued. 

Tenants  in  common  shall  not  join  in  any  real  action,  as  they  hold  by 
disdnct  titles.     iSee  Lit.  s.  31 1 ;  2  Cro.  231. 

But  tenants  in  common  must  join  in  personal  actions,  for  a  matter 
concermng  their  tenancy  in  common,  as  Trespass  or  Case  for  a  nui- 
sance ;  Debt  for  rent  reserved  to  them  in  a  joint  lease,  Ssc.  1  Sid.  49 ; 
1  Sal.  4;  2  Cro.  231. 

And  in  a  personal  action  concerning  the  lands  held  in  common,  all 
the  tenants  in  common  must  be  sued ;  as  in  trespass  quare  dausumfre" 
gii.     See  Co.  Lit.  s.  S23. 

Parceners  should  join  in  all  actions  real  ancestral,  where  the  right 
descends  to  them  from .  the  same  ancestor.  Com.  Dig.,  Parcener, 
(A.  6)  ;  Co.  Lit.  164 ;  See  the  Stat.  1785,  Ch.  62,  §  3. 

So  if  two  parceners  are  disseised,  they  ought  to  join.     Snd. 

Bat,  if  two  parceners  are  disseised  and  die,  their  heirs  ought  to  sue 
severally,  for  each  has  a  several  right ;  though  when  they  have  recov- 
ered, they  are  parceners.     Co.  Lit.  164,  a. ;  Com.  Dig.,  Parcener, 

(A.5.) 

Parceners  before  partition  must  be  joined,  but  not  afterwards.  Com. 
Dig.,  Abatement,  (F.  4). 

With  regard  to  parties  to  a  contract,  if  the  contract  is  made  jointly 
and  severaUy  with  a  number  of  persons,  each  must  sue  separately, 
or  they  must  sue  all  together.    3  T.  R.  779. 


CHAPTER  XI. 

or  ACTIONS  BT  AND  AOAIN8T  BAJflON  AND  FEME. 

i.  When  the  husband  must  sm  alone. 

Where  the  wife  cannot  have^an  action  for  the  same  cause,  if  she 
survive,  the  action  shall  be  by  the  husband  alone.  Com.  Dig.,  Baron 
and  Feme,  (W.) ;  1  Sal.  114  ;  1  Sid.  26 ;  1  Lev.  140. 

As  in  an  action  on  the  Case  for  the  battery  of  the  wife  per  quod 
consortium  amisit.    2  Cro.  501,  502 ;  Jon.  440. 

So  in  an  action  of  Trespass  for  carrying  away  after  coverture  things 
6 
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severed  from  the  freehold  of  the  wife,  the  husband  must  sue  alonei 
as  they  become  absolutely  liis  property  by  the  marriage. 

Where  an  assault  and  battery  are  committed  on  both  husband  and 
wife,  he  cannot  sue  for  both  in  one  action.  For  the  assault  and  battery 
on  himself,  he  must  sue  alone;  for  that  oh  his  Wife,  he  must  join  her. 
2  Ld.  Raym.  1208. 

Trespass  for  the  goods  of  the  wife,  taken  before  coverture,  cannot  be 
joined  with  trespass  for  taking  the  husband's  goods,  after  coverture ; 
in  the  former  case,  the  husband  and  wife  must  join ;  in  the  latter,  the 
husband  must  sue  alone. 

2.  Where  the  husband  may  sue  alone^  or  join  Ma  wtfo^  at  discretion. 

In  actions,  for  a  pro6t  accrued,  during  the  coverture,  to  the  hu^and 
in  right  of  his  wife,  he  may  either  join  his  wife,  or  sue  alone.  Com. 
Dig.,  Baron  and  Feme,  (X). 

So  also  for  a  breach  of  covenant,  in  relation  to  the  wife's  land,  after 
coverture,  the  action  may  be  by  the  husband  alone,  or  he  may  join  his 
wife.    2  Cro.  399. 

If  the  cause  of  action  be  only  commenced  before  coverture,  and 
completed  afterwards,  the  husband  alone  may  sue,  or  they  may  jdn ;  as, 
in  trover,  where  the  goods  were  lost  before  marriage,  and  the  conver- 
sion was  after.  1  Sid.  172 ;  2  Lev.  107  ;  1  Vent.  261 ;  Com.  Dig. 
Baron  and  Feme,  (X). 

So,  if  a  woman  lease  for  years,  rendering  rent,  and  afterwards  mar- 
ry, they  may  join,  or  the  husband  alone  may  have  Debt  for  it.  Rid, 
Pal.  207. 

So,  where  the  wife  is  the  meritorious  cause  of  action,  the  husband 
may  sue  alone,  or  join  his  wife.     2  Cro.  77,  205 ;  1  Sal.  114. 

Where  the  wife  is  joined,  the  nature  of  her  interest,  unless  necessarily 
implied,  should  appear  in  the  declaration.  2  N.  R.  405  ;  2  Bl.  1236 ; 
2  Caines  R.  221. 

Whenever  the  action  will  survive  to  the  wife,  she  may  be  joined,  al- 
though in  such  case  he  is  not  always  bound  to  join  her.  1  Freem.  236 ; 
See  7  Mass.  R.  95. 

3.  In  what  actions  husband  and  w^e  vxssTJom. 

In  all  actions  real  for  the  vnfe's  land,  the  husband  and  wife  ought  to 
join.     1  Bui.  21. 

As  a  general  rule,  the  wife  should  be  joined  in  cases  where  the  suit 
will  survive  to  her.     1  Wils.  224. 

In  personal  actions,  for  a  chose  in  action  due  to  the  wife  before  mar- 
riage, as  in  debt  upon  a  bond,  made  to  the  wife  before  marriage,  they 
ought  to  join.    Cro.  Eliz.  537 ;  3  T.  R.  631. 
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So  in  Trover  upon  a  conversion  of  the  wife's  goods,  and  in  Trespass 
for  a  trespass  before  marriage,  and  in  Assum^xsit  upon  a  promise  to  the 
wife  before  coverture,  they  should  join.     1  Sid.  25. 

So  for  a  personal  wrong  to  the  wife,  as  battery  or  false  imprison- 
ment,  they  diould  join.    Yel.  89 ;  2  Cro.  501 ;  1  SaL  119. 

So  in  an  action  for  a  thing  due  to  the  wife  en  outer  droit,  as  execu- 
trix, &c.  diey  should  join.     See  5  Johns.  R.  66. 

In  Trespass,  for  treading  down  the  grass  of  the  inheritance  of  the 
wife,  Aey  should  join.     Bunb.  277. 

But  in  Trespass  for  carrying  away,  after  marriage,  things  severed  from 
the  freehold,  the  husband  must  sue  abne.  Cro.  Eliz.  133 ;  2  Wils. 
424.     ' 

4.  What  adiani  mvMt  be  brought  against  hxuband  and  wife. 

Real  actions  for  the  land  of  the  wife  should  be  brought  against  hus- 
band and  wife.     Com.  Dig.,  Baron  and  Feme,  (Y). 

So  an  action,  which  charges  the  husband  for  an  act  of  his  wife,  done 
before  .coverture ;  as.  Trover  upon  a  conversion  before  marriage,  must 
be  broo^t  against  both.     Co.  Lit.  651.  b. 

So  in  debt,  for  rent  due  before  coverture,  upon  a  lease  made  to  the 
wife,  the  husband  and  wife  roust  be  jointly  sued. 

Debt  must  be.  brought  against  both,  for  rent  due  on  a  lease,  wlricli 
the  wife  has  as  executrix  or  administratrix.  (Qu). 

For  a  tortious  act  done  by  the  wife  alone,  after  marriage,  the  hus- 
band and  wife  must  be  joined.     Com.  Dig.,  Baron  and  Feme,  (Y). 

A  husband  cannot  be  sued  for  a  debt,  due  from  his  wife  before  co- 
verture,  without  joining  the  wife.     15  John.  403. 

5.  In  what  actions  huAand  muai  be  sued  alone. 

An  action  for  a  tort,  done  by  the  husband  and  mk  jointly ,  must  be 
brou^t  against  him  alone,  as  it  is  intended  to  be  his  act.  Pal.  343.  Qu. 
But  if  the  tort  is  committed  by  the  wife  alone,  the  husband  and  wife 
imist  be  jointly  sued.     1  Leo.  312. 

It  seems  two  persons  sued,  as  man  and  wife,  may  plead  a  divorce  be- 
fore the  purchase  of  the  writ.  Cro.  Eliz.  352. 

In  cases  where  the  husband  alone  is  bound  or  answerable,  be  alone 
must  be  sued ;  as  in  cases  of  simple  contract  signed  ^by  both.  See  4 
Leo.  42.  And  for  the  same  reason,  in  cases  of  covenants  in  deeds 
respecting  real  estate,  where  he  alone  is  bound.     Qu. 

So  an  action  upon  an  assumpsit,  made  by  husband  and  wife,  must  be 
brought  against  the  husband  alone.     4  Leo.  42. 

So  Debt  lies  against  the  husband  alone,  for  rent  incurred  during  co- 
verture, upon  a  lease  made  to  the  wife  before  marriage.     Co.  Lit.  556. 
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6.  Jfhat  actions  the  hutband  shaU  hatfe  hy  starviving* 

For  choses  in  action  accruing  to  the  wife  before  coverture,  the  hus- 
band can  maintain  no  action  after  her  decease,  except  as  ao  adminis- 
trator on  her  estate.     Co.  Lit.  317  ;  3  Mod.  186. 

But  it  seems,  generally,  that  all  actions  in  which  the  husband  must 
sue  done  during  coverture,  he  may  have  in  his  own  right,  if  he  sur- 
vives his  wife. 

The  husband  after  his  wife's  death  shall  have  an  action  for  any  thing, 
incurred  during  the  coverture,  as  debt  for  rent  due  during  coverture. 
Qn*  For  his  wife's  earnings  during  coverture  he  may  bave  an  action  after 
her  decease,  and  even  if  she  survives  him,  his  representatives  shall 
have  the  action.     See  6  Johns.  R.  112. 

7  What  actions  the  wife  shall  have  bysupnmng. 

If  husband  and  wife  recover  in  a  real  action,  and  the  husband  dies, 
the  wife  shall  have  execution,  and  not  the  husband's  executor.  3  Atk. 
20 ;  1  Vem.  396.  So  for  a  debt  due  to  the  wife.  3  Atk.  20 ;  3  Mo. 
186. 

If  the  wife  survives,  she  shall  have  an  action  of  Trespass,  for  a  tres- 
pass on  her  land  during  the  coverture.    Pal.  313. 

And  generally  it  seems,  that  all  those  causes,  where  the  husband  and 
wife  must  join,  will  survive  to  the  wife.     1  Rol.  342,  ^729. 

All  choses  in  action,  debts  by  obligation,  &cc.  belonging  to  the  wife 
before  marriage,  if  not  collected  by  the  husband  during  the  coverture, 
Will  survive  to  the  wife.     3  Mod.  186 ;  3  T.  R.  631. 

So  also  actions  relating  to  her  freehold  or  inheritance,  and  injuries 
done  to  her  person.     See  1  Rol.  350;  17  Johns.  R.  271. 

So  also,  in  all  cases,  where  it  is  at  the  husband's  option,  whether  to 
join  bis  wife  in  an  action  or  not,  if  he  joins  her,  it  is  considered  a  pre- 
sumption, that  he  intended  that  the  property  should  survive  to  her. 
Yelv.  1. 

8.  fVhat  actions  may^  or  may  not,  be  maintained  against  the  husband 
after  his  mfe^s  death. 

During  marriage,  the  husband  is  liable  foir  all  his  wife's  debts,  con- 
tracted before  coverture.  But  they  must  be  collected  during  the  mar- 
riage; he  is  not  liable  after  her  death.  I  Camp.  189;  Com.  Dig., 
Baron  and  Feme,  2  C. 

If  a  woman,  lessee  for  life,  or  years,  takes  husband  and  dies,  he  is 
liable  for  the  rent  incurred  during  the  coverture,  because  he  takes  the 
profits  of  the  land.     1  Lev.  25. 

If  there  be  judgment  against  husband  and  wife,  upon  a  bond  of  the 
wife,  who  dies  before  execution,  the  husband  shall  be  charged.  1  Sid. 
337;  Lut.671. 
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Bat  if  judgment  is  recovered  against  a  woman,  while  sole,  and  she 
afterwards  take  husband  and  dies,  the  husband  shall  not  be  charged 
upon  diis  judgment.  Otherwise  of  a  judgment  recovered  against  both, 
for  her  debt  while  sole  ;  in  that  case  the  judgment  will  survive  against 
him.  See  3  Mo.  186.  Qi&.  This  is  agreeable  to  analogy,  for  if  hus- 
band and  wife  recover  judgment  for  a  debt  due  to  her,  it  survives  to  the 
husband.  1  Mod.  179.  Scire  fac,  was  awarded  to  him.  See  Cro. 
Car.  208. 

9.  What  aetiaru  maybe  maintained  against  the  wtfe  after  her  Atct- 
band's  death. 

Whatever  debts  the  wife  owes  before  marriage,  and  which,  are  not 
paid  during  the  husband's  life,  revive  against  the  wife  after  his  decease. 
Gilb.  Cas.  361 ;  1  Camp.  R.  189. 

Actions,  in  which  it  is  necessary  to  sue  husband  and  wife,  survive 
against  the  wife,  after  bis  death.    See  7  T.  R.  348. 

And  as  the  husband  is  not  liable  for  such  debts,  after  a  divcMTce,  it  is 
presumed  they  revive  against  her,  as  they  would  survive  against  her,  if 
her  husband  were  dead. 

10.  Further  remarks  respe^Aing  actions^  in  which  husband  and  w^e 
art  concerned. 

Two  actions,  one  against  a  man  and  his  wife,  and  the  other  against 
the  man  alone,  cannot  be  consolidated.    &  Wils.  227. 

A  hn^and  is  liable  for  debts  contracted  by  his  wife  after  coverture, 
wither  without  his  consent;  1.  Where  she  has  been  obliged  by  his 
misconduct  to  leave  the  house,  (4  Esp.  C.  41 ;  11  Johns.  R.  281), 
and  take  up  necessaries.  2.  Where  he  has  turned  her  out  of  doors, 
and  she  has  been  obliged  to  employ  an  attorney  to  exhibit  articles  of 
the  peace  against  him,  he  is  liable  to  the  attorney.  3.  Camp.  326. 
3.  Where  they  live  apart,  and  she  has  a  separate  maintenance,  if  the 
creditor  does  not  know  it.  3  Esp.  Cas.  255.  But  perhaps  this  is 
ooc  Jaw;  ibr  where  a  woman  lives  apart  from  her  husband,  the  trades- 
man should  take  care  to  inform  himself.  4.  If  the  husband,  having  the 
OMitrol  of  the  goods  purchased,  does  not  return  them,  he  will  become 
liable,  in  cases  where  otherwise  he  would  not.  1  Camp.  120.  5.  Where 
the  goods  furnished  the  wife,  are  suited  to  the  appearance  which  he 
permits  her  to  assume,  how  far  soever  above  his  means,  if  he  has  not 
forbidden  tradesmen  frpm  contracting  with  her,  he  will  be  liable.  6.  In 
all  cases  where  a  man  holds  a  woman  out  to  the  world  as  his  wife,  he 
win  be  answerable  for  her  contracts,  as  if  reaHy  so,  even  to  those  who 
know  the  facts.  Otherwise,  after  a  separation.  See  A  Camp.  215. 
7.  If  a  woman  leaves  her  husband  without  fault  on  his  side,  and  after- 
wards <^rs  to  return  to  live  widi  him,  and  he  refuses  to  receive  her, 
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he  will  be  liable  to  any  one  who  afterwards  provides  b^  with  necessa- 
ries, if  she  has  not  committed  adultery.  See  11  Johns.  R«  281; 
12  Johns.  293 ;  Str.  647 ;  See^  hovmer^  6  T.  R.  603 ;  See^  aUo^  1  Bos. 
and  Pul.  338.  8.  If.  he  receives  her  again  after  an  elopement,  he  will 
be  bound  in  every  case,  as  h6  would  have  been,  if  she  had  not  eloped, 
for  necessaries  afterwards  furnished  to  her.  See  4  Esp.  R.  41.  9.  If 
a  woman  leaves  her  husband,  and  lives  with  an  adulterer,  and  after- 
wards she  offers  to  return  and  live  with  her  husband,  but  he  will  not  re- 
ceive her,  but  there  is  no  divorce,  and  he  makes  no  provision  for  her, 
and  a  tradesman,  knowing  all  these  facts,  furnishes  her  with  necessaries, 
what  remedy  can  he  have  i  There  is  no  authority  that  will  warrant 
him  in  suing  her  alone,  or  in  joining  her  husband  with  her,  but  many  to 
the  contrary.  If  the  husband  alone  is  not  liable,  the  tradesman  has  no 
remedy.  But  from  analogy,  notwithstanding  some  dicta  to  the  contra- 
ry,  die  husband  should  be  liable.  1.  Because,  if  he  can  prove  the 
adultery,  he  may  be  divorced,  and  then  the  woman's  abili^.to  con- 
tract will  be  restored  ;  and  it  is  his  own  neglect,  if  he  does  not  adopt 
this  course  to  free  himself  from  liability.  2.  If  he  canpot  prove  the 
adultery,  it  of  course  will  not  avail  him  in  discharge  of  his  liability  to 
the  tradesman.  3.  After  the  adultery,  if  there  is  no  divorce,  they  are 
still  husband  and  wife ;  (it  is  true  she  forfeits  her  dower,  if  the  adultery 
is  allowed  to  be  ^hown  in  any  other  way ;)  and  he  has  the  same  right 
and  control  over  her  earnbgs  and  contracts  as  before.  4.  The  woman 
in  such  cases  having  no  means  of  support  independently  of  her  hus- 
band, and  being  unable  to  obtain  credit,  must  be  liable  to  starve,  since 
while  covert  she  can  have  the  control  of  no  property,  and  it  is  not  in 
her  power  to  be  divorced,  being  the  guilty  party.  5.  In  this  particular 
case  therefore  it  seems  the  husband  must  be  liable,  the  rather  because 
he  can  discharge  himself  from  it,  and  make  her  so  herself  at  any  time, 
by  obtaining  a  divorce ;  and  as  dirough  his  neglect  the  tradesman  can- 
not recover  againt  the  wife,  it  is  proper  the  husband  should  be  answera^ 
ble,  until  legally  divorced ;  until  which  time  she  remains  his  wife,  '*  for 
better  or  worse.*'     Therefore  Qtusre. 

A  husband  will  not  be  liable  for  the  debts  of  his  wife,  1.  while  she 
is  living  with  him,  and  properly  provided  for  by  him,  after  notice  given 
to  tradespeople  not  to  trust  her.  Before  notice  to  the  contrary  he  taiU 
be  liable^  because  his  assent  tmU  be  implied  to  aU  contracts  made  by  her 
for  the  use  of  thefamUy,  or  for  her  own  private  use,  if  cof^ormaMe  to 
the  appearance^  which  heaUows  her  to  make. 

2.  For  any  articles  furnished  the  wife  for  the  purpose  of  eloping,  or 
after  elopement,  the  husband  will  not  be  answerable,  though  die  person 
furnishing  knows  nothing  of  the  purpose,  or  has  no  notice.    Str.  647, 
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706.  3.  If  the  wife  lives  apart  from-  the  boaband,  and  has  a  separate 
mamtenaocey  a  tradesman,  having  actual  or  implied  notice  of  the  facts^ 
cannot  recover  iiom  the  husband  the  amount  of  necessaries  furnished  to 
her  by  him  ;  and  perhaps  too,  if  he  omits  to  make  those  inquiries  which 
ber  situation  would  suggest.     3  Esp.  R*  255 ;  8  Johns.  R.  72« 

II.  Iny^uUcases  aniafriedvH)mannuty  sue  aa  afm 

In  Massachusetts  it  has  been  decided  that  a  married  woman,  being 
divorced  a  wien$a  et  ihoro^  may  recover  her  aKraony  in  a  suit  against 
her  husband.     1  Mass.  R.  341. 

If  the  huidmnd  is  banislied  for  life,  or  bas  abjured  the  realm,  or  has 
been  transported,  or  is  a  felon,  or  an  outlaw,  it  is  said  in  England,  the 
wife  may  act  as  if  sole,  in  all  cases. 

In  Massachusetts  the  Supreme  Judicial  Court  are  authorized,  upon 
application,  to  empower  a  married  woman,  whose  husband  bas  absented 
himself,  without  making  provision  for  her,  to  sell  real  estate,  and  prose* 
cute  and  defend  actions,  as  if  sole.     Act.  1787,  Ch.  32.' 

13.  In  tahat  cases  a  married  vmman  may  be  sued  as  tf  sole. 

In  England,  if  the  husband  has  abjured  the  realm,  or  is  banished 
even  for  a  limited  time,  or  transported,  she  is  liable  to  be  sued  as  a  feme 
sole,  for  any  cause  of  action  arising  after.     1  T.  R.  6. 

If  the  husband  is  ^foreigmr^  and  goes  abroad,  leaving  his  wife  here, 
she  may  be  sued  asa  feme  sole,  as  soon  as,  from  the  length  of  his  ab- 
sence, or  any  other  circumstance  equally  conclusive,  it  may  be  presum- 
ed he  does  not  intend  to  return.  But  this  rule  has  not  been  extended 
to  an  Englishman,  residing  abroad,  leaving  his  wife  in  England.  1  Bos. 
and  Pul.  357 ;  2  Esp.^R.  554,  587  ;  1  Ld.  Raym.  147 ;  3  Esp.  R. 
18.  Nor  does  it  hold  where  the  husband's  absence  is  merely  tempo-.^ 
rary.     1  New  R.  80. 

It  was  held  formerly  that  a  feme  covert  living  apart  from  her  hu Aand, 
and  having  a  separate  maintenance  properly  secured  to  her  by  deed, 
might  be  sued  as  a  feme  sole,  but  the  law  by  Ld.  Eldon  in  RaiuHns  v. 
Vandyke^  3  Esp.  It  250,  {See  1  Camp.  120,)  is  laid  down  differendy, 
and  the  wife  in  such  case  is  said  not  to  be  liable  as  a  feme  sole ;  nei- 
ther is  the  husband,  if  there  is  notice  of  the  «<ieparate  maintenance,  or 
an,ezpress  dissent  on  his  part. 

Seefiiriher  cases  and  authariHes  in  Comyns  an  Cantraets^  Part  3, 
Ch.  6,  and  the  learned  note  in  the  loft  London  edition  of  Comyns^s 
Digest,  Baron  and  Feme,  (Q).  (7). 
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CHAPTER  XII. 

or  ACTIONS  BETWEEN,  BT,  AND  AGAINST  fARTNERS  IN  TRADE  ^C, 

JONT  CONTRACTORS  SiC. 

f 

As  a  general  rule,  if  the  cause  of  action  arise  ex  contractu^  die 
plaintiff  must  sue  all  the  contracting  parties ;  but  where  it  arises  eoo  de* 
lictOj  the  plaintiff  may  sue  all  or  any  of  the  parties  at  his  discretion.  In 
the  former  case,  if  the  execution  or  judgment  is  satisfied  by  one  of  the  ' 
contractors,  he  may  have  an  action' for  contribution,  against  the  others; 
but  one  tort  feasor,  though  he  pay  all  the  damages,  cannot  maintain  an 
action  for  contribution  against  the  rest. 

A  turviting  partner  may  join  a  count,  for  money  due  the  partner- 
ship, with  one  due  to  himself  alone.     2  T.  R.  476 ;  6  T.  R.  582. 

Where  all  the  partners  die,  the  executor  or  administrator  of  the  one 
who  survived  the  rest,  is  alone  answerable  at  law;  in  Equity  it  is 
otherwise.     iSee  1  Bin.  123. 

All  the  partners  must  join  in  bringing  an  action  relating  to  the  part- 
nership ;  if  any  are  omitted,  it  is  cause  for  nonsuit  on  the  trial.  Imp. 
PI.  326.    Infancy  of  one  of  the  partners  is  no  excuse.    14  East,  211. 

Where  one  partner  pays  a  partnership  debt,  he  may  maintain  an  ac- 
tion for  money  laid  out  and  expended,  for  the  proportion  which  bis 
copartner  should  have  contributed.  But  if  tlie  copartnership  consists 
of  three,  and  two  of  them  pay  a,  partnership  debt  with  their  private 
funds,  imust  they  join  or  sever  in  their  suit  against  the  third  f  And  it 
seems,  that  this  must  depend  upon  the  manner  in  which  the  payment  was 
made.  For,  if  the  two  paid  the  partnership  demand  out  of  any 
joint  fund  belonging  to  the  two,  they  must  job ;  but,  if  each  of  the 
two  severally  contributed  a  moiety  of  the  whole  debt,  each  must  sue 
the  third  severally  for  a  moieQr  of  the  third  part,  which  he  is  bound  to 
contribute.    See  5  East's  R*  225. 

If  A  is  a  partner  in  two  distinct  partnerships,  it  is  said  no  contract 
can  be  enforced  at  law,  between  those  two  partnerships.  See  2  Bos. 
&  Pul.  12t) ;  6  Taunt.  597.  Because  the  same  person  cannot  be  both 
defendant  and  plaintiff.     See  Gow  on  Partnership,  159. 

One  tenant  in  common,  or  joint-tenant  of  any  personal  thing,  cannot 
maintain  Trover  against  his  companion  for  any  thing  still  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both,  and  if  in  such 
case,  one  of  them,  A,  could  maintain  an  action  to  recover  the  pos- 
session of  the  article,  as  Detinue  or  Replevin ;  after  he  should  have  re- 
covered it,  the  other,  B,  might  have  a  similar  action,  by  parity  of  rea- 
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sQBiDg  to  recover  it  bade  again,  oae  having  as  much  right  to  die  pos- 
sesion as  the  other.  This  would  be  absurd.  Bu.t»  if  one  keeps  posses* 
siOD,  the  other  may  maintain  an  action  of  Account  against  him,  to  recov- 
er his  share  of  the  profits.  Or,  if  one  should  destroy,  or  sell  the  article, 
the  other  may  maintain  Trover,  or  Account  according  to  the  circum- 
stances of  the  case.  See  3  Johns.  R.  175  ;  4  East,  121 ;  1  Taunt. 
241 ;  4  Taunt.  24 ;  4  East,  1 10. 

It  seems  that  a  dormant  partner  may  either  join  or  not,  in  all  cases 
where  the  interest  of  the  defendant  cannot  be  injuriously  affected  by  it. 
See  2  Taunt.  325 ;  See  Gk>w  on  Partnership,  164 ;  and  the  authorities 
died.  2  Esp.  R.  468 ;  3  Esp.  R.  238. 

Where,  after  a  joint  contract,  there  is  a  severance  by  papng  one  or 
more  of  the  contractees,  the  remaining  contractee  may  sue  alone. 
1  Eg).  N.  P.  C.  144. 

But  if  more  than  one  are  left,  must  they  join,  or  sue  severally  ?  From 
analogy  they  should  sue  severally.     Sed  qu(ere. 

A  merely  nominal  member  of  a  partnership  need  not  join,  if  it  can  be 
shown  that  he  has  no  interest  in  the  firm,  and  it  seems  this  nominal 
partner  may  be  called  as  a  witness  for  that  purpose.     5  Esp.  R.  199. 

If  one  of  a  number  of  joint  contractees  sues,  and  the  defendant 
omits  to  plead  the  fact  in  abatement  of  the  writ,  he  cannot  subsequendy, 
in  a  suit  brought  by  the  other  contractees,  plead  the  nonjoinder,  in 
abatement ;  the  omission  has  operated  as  severance.  See  6  Mass.  R. 
460;  5  Bur.  2611 ;  2  Bl.  R.  695  ;  Gow  on  Partnership,  221. 

A  dormant  partner  (t.  e.,  one  whose  name  does  not  appear  in  the 
firm,  but  who  is  entitled  to  share  the  profits  with  the  odiers)  may  be 
sued  with  the  rest  of  the  firm,  or  omitted,  at  discretion.  4  M.  &  S. 
475  ;  7  T.  R.  361,  in  notis. 

An  ostensible  partner  is  liable,  and  any  one,  who  sudors  his  name  to 
be  used  as  a  partner,  whether  beneficially  interested  or  not,  may  be 
sued  with  the  rest  of  the  partners.  No  private  arrangement  or  under- 
standing among  the  partners  themselves,  can  prevent  this  consequence. 
1  Camp.  R.  99,  n. 

Though  where  a  creditor  covenants  not  to  sue  a  single  debtor,  if  he 
should  sue  the  debtor,  the  covenant  may  be  pleaded  as  a  discharge  to 
Ae  action,  to  avoid  circuity ;  yet,  if  a  creditor  covenants  not  to  sue  one 
of  several  debtors,  and .  afterwards  commences  a  joint  action  against 
them,  the  covenant  cannot  be  pleaded  to  the  action,  but  the  covenantee 
must  resort  to  an  action  on  the  covenant,  to  recover  any  damages  which 
he  may  sustain  by  such  suit.     See  Gow  on  Partnership,  and  the  cases 
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and  authorities  there  stated.  1  Ld.  Raym.  690 ;  2  Sal.  d75 ;  2  Saund. 
160,  n.  2. 

An  infant  partner,  though  he  must  join  in  a  suit,  must  not  be  joined. 
3  Esp.  R.  76. 


CHAPTER  Xm. 


OF   THE   PROPER  NAMING   AND   DESIGNATING  THE    PARTIES    IN   AC- 
TION,  &C. 

§1.  Of  addUians  in  general* 

In  the  commencement  of  actions,  each'  party  should  be  designated 
by  his  name  at  full  length,  with  the  name  of  the  town  and  county  in 
which  he  resides,  and  the  addition  of  hb  degree  or  mystery.  Mis- 
spelling is  not  fatal  if  idem  sonans,     2  Str.  889 ;  10  East,  R«  83. 

If  there  are  father  and  son  of  the  same  name,  the  son  should  have 
the  addition  ot  junior  to  his  name,  though  it  seems  any  other  distinction 
would  be  sufficient.    .1  Sal.  7. 

In  this  Commonwealth,  there  being  no  nobility,  there  are  three  de- 
grees only,  viz.  esquire,  gentleman,  and  yeoman,  and  in  practice  these 
distinctions  are  not  very  closely  observed,  as  it  is  not  unusual  to  style 
one,  who  is  merely  a  gendeman,  esquire. 

.  If  a  man  has  a  cause  of  action  against  another  by  reason  of  his  office, 
the  official  capacity  should  be  stated,  as  agamst  a  sheriff,  parson,  heir, 
executor,  administrator,  besides  his  other  name  and  addition.  Com. 
Dig.  Abatement,  (F.  20). 

Women  are  most  usually  designated  by  the  addition  of  their  estate,  as 
widow,  singlewoman,  spinster,  or.  in  case  of  a  married  woman,  as  wife 
of  A.  B.  &£c.,  but  wherever  they  follow  any  occupation,  that  addition 
may  be  added. 

A  man  may  be  sued  by  the  addition  of  any  lawful  occupation,  as 
merchant,  mercer,  tanner,  husbandman,  scrivener ;  but  the  addition  of 
a  general  occupation,  as  farmer,  it  is  said,  is  not  good ;  and  the  addition 
of  an  office  abne  b  not  good,  as  servant,  buder ;  but  servant  to  A.  B. 
is  good.     Com.  Dig.,  Abatement,  (F.  26). 

An  addition  of  any  unlawful  employment  is  bad,  as  usurer,  extortion- 
er, bankrupt,  maintainer,  vagabond.    Ibid. 

The  addition  should  be  the  same  as  it  was  on  the  day  of  purchanng 
the  writ,  and  not  lately^  be.  .  Bid. 
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§  2.  Usual  manner  of  nandng  the  defendant^  itoHng  his  addition 
and  particular  office^  in  relation  to  the  capacity  in  which  he  is  sued.  , 

Against  «n  administntor. 

■  attach  tbe  goods  and  estate,  which  were  of  C.  D.  (the  intestate)^ 
late  of  &c.,  gendeman,  deceased,  in  the  hands  and  custody  of  A.  B.  of 
be.  aforesaid,  esquire,  administrator  of  .the  goods  and  estate  of  the  said 
C.  D.,  and  summon  the  said  A.  B.  as  admmistrator  as  aforesaid,  to  an«- 
swer,  Sec 

Against  a  surving  administrator. 

[Proceed  as  before,  with  the  substitution  of  surviving  administratory 
instead  of  administrator^  merely.] 

Against  administiator  durante  minori  mtaie. 
\FoUow  the  expression  in  the  letters  of  administration,  and  in  the  de- 
daraticfn  aver  that  the  executor  is  under  agcl 

Against  administntor  de  honU  nan  with  the  will  annexed. 

administrator  of  the  goods  and  estate  which  were  of  C.  D.  (the 

testator),  at  the  time  of  his  decease,  with  the  last  will  and  testament  of 
the  said  C.  D.  annexed,  not  administered  by  G.  H.,  formerly  executor  of 
the  said  will  Szc. 

Against  administrator  with  the  will  annexed. 

administrator  of  the  goods  and  estate,  which  were  of  C.  D.,  at  the 

time  of  his  decease,  with  the  last  will  and  testament  of  the  said  C.  D. 
annexed. 

Against  husband  and  wife,  administratrix. 

A.  B.,  and  C.  D.  his  wife,  which  said  C.  D.  is  administratrix  of 

the  goods  and  estate  of  the  said  E.  F.  (theintestate),  and  summon  the 
said  A.  B.  and  C.  D.  in  her  said  capacity  Sic. 

Against  an  executor. 

attach  the  goods  and  estate  of  A.  B.  late  of  Sz;c.,  gendeman,  de* 

ceased,  in  the  hands  of  C.  D.,  of  Sec.,  esquire,  executor  of  the  last  will 
and  testament  of  the  said  A.  B.,  and  summon  the  said  C.  D.  in  said 
capacity  Sic. 

Against  a  siuriving  executor. 

{as  brfore,']  surviving  executor  of  the  last  will  and  testament  of  the 

said  A.  B.  Sec. 

Against  husband  and  wife,  executi^. 

— —  C.  D«  of  &cc.,  gendeman,  and  £•  his  wife,  which  said  E.  is  execu- 


trix of  tbe  last  will  and  testament  of  G.  H.,  late  of  S&c.,  gentleman, 
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deceaiedy  tuid  summoD  the  ^d  C*  D.,  and  E.  his  wife  in  her  said  ca- 
pacity be. 

Against  execator  de  $on  tort. 

[An  executor  de  sod  tort  is  named  merely  executob,  as  if  he  reaUy 
were  an  executor, "l 

Against  heir  and  devisee. 

— —  summon  A.  B.  of  kc.,  gentleman,  son  and  heir  of  C.  B.,  late  of 
bc.9  esquire,  and  C.  D.  of  be.,  gendeman^  devisee  of  the  said  G*  6«  be. 

Note.  'An  heir  and  a  devisee  may  be  sued  jointly. 

^  3.  The  usual  manner  of  naming  the  plaintiffs  and  stating  his  addi" 
tion  and  particular  office^  in  relation  to  the  capacity  in  which  he  sues. 

Note.  Jh  most  of  the  beginnings  of  dedaraUons  on  the  part  of  (he  plainHff'^ 
ti^  eaqfressions  may  he  the  same^  as  in  those  on  the  part  the  dtfendanL 

By  an  infant 

—  to  answer  to  B,  an  infant  under  the  age  of  twenty-i^ne  years,  who 

sues  this  acdon  by  C.  D.  of be.  esquire,  his  next  fiiend,  [or,  if  so, 

his  father  and  next  friend.] 

NoTB.  An  infiint  is  sued  like  any  other  person,  and  if  he  pleads  his  infan- 
cy, it  may  be  replied,  that  the  account  is  for  necessaries  (Umished  suitable  to 
fajs  de^ee  and  circmnstsnces ;  and  if,  on  the  trial,  it  should  turn  out  that  the 
quality  of  the  articles,  is  superior  to  what  wight  have  answered  for  him,  still 
if  of  equal  benefit  or  use  to  the  infant,  he  shall  be  liable  for  the  value  of 
such  as  would  have  been  suitable  to  his  sitaation. 

By  a  anpoiation. 

To  answer  to  the  President,  Directors,  and  Company  of  the  be.,  [or 
however  the  corporation  may  be  named  m  its  charter.  Any  material 
variance  from  this  name  b  fatal,  and  therefore  it  is  best  to  follow  it 
verbatim.'} 

Toums  or  Counties  should  be  named  thus : 
— -  the  inhabitants  of  the  town  of  be.,  to  answer  to  the  inhabitants  of 
>  the  town  of  be. 

By  an  executor  of  an  executor. 

To  answer  to  A.  B.  of  be.,  executor  of  the  last  will  and  testament 
of  C.  D.  of  be.  deceased,  who  was  the  executor  of  the  last  will  and 
testament  of  E.  F.  deceased,  be. 

Note.  In  the  English  practice  profert  is  made  of  the  letters  testamentary 
both  of  E.  F.  and  of  C.  D.,  because  where  there  is  but  one  executor  and  he 
dies,  the  executor  of  that  executor  shall  have  the  action,  and  so  ad  tifinitum. 
But  in  Massachusetts  no  executor  of  an  executor,  as  such,  has  any  control 
of  the  first  testator's  estate,  but  admiuistration  de  bonis  non  is  granted  of  it 
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By  an  tdle^onoa  tmder  gaaidiaodiip. 

To  answer  to  B  of  &c*  who  suesbjAof -— —  &c.  his  guardian, 
the  said  B  being  under  guardianship,  to  prevent  his  wasting  his  estate  by 
idleness  and  excessive  drinking  inc. 

Bj  aninfoimer,  who  sues  a  ^  tarn  action. 

To  answer  to  A.  B.  of  Sec.,  who  sues  as  well  for  the  poor  of  the 
town  of  8z;c.,  as  for  himself. 

§  4.  The  proper  naming  of  the  pleas  or  actions, 

Asfumpnt. 

To  answer  to  A.  B.  of  &£c.,  gentleman,  in  a  plea  of  trespass  on  the 
case,  or,  in  a  plea  of  the  case. 

Account 

In  a  plea  ifafltf  he  render  the  plaintiff  a  reasonable  account,  or,  in  a 
plea  of  account. 

jh  a  fiea  of  the  cade,  or,  in  •&  plea  of  trespiMoathe  caae;  [tkiik 
proper  in  trover,  slander,  8zx;.] 

Covtont 
In  a  plea  of  breach  of  covenant,  or,  in  a  plea  of  covenant  broken. 

Debt. 


In  a  plea  of  debt. 
In  plea  of  detinue. 
In  a  plea  of  ejectment. 
In  a  plea  of  trespass. 
Inaplea^if  waste. 


Detinue. 
Ejectment. 

Waste* 


BEAL  ACTIONS. 

Dower. 

b  a  pida  of  dower. 

WtMvof  Eiitiy,  VofBMdon,  IU|^  &c 
InaplflBOf^liiid; 

Partitten. 

In  a  plea  of  partition. 
^5.  Statement  of  TUk. 

Seisin  in  fee  dmple. 

seised  in  his  demesne  as  of  fee  of  and  in  the  tenements,  with  the 
appurtenances  hereinafter  mentioned,  8zc. 
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SeiBin  in  fee  in  husband  and  wife,  in  her  right. 

A.  B.,  and  C  bis  wife,  seised  in  their  demesne  as  of  fee,  io  right 

of  the  said  C,  of  and  in  the  tenements  8ic. 

Seisin  in  Tail 

■  seised  in  his  dem^ssne  as  of  fee  tail  of  and  in  &c. 

Seisin  in  special  TaU. 

•  seised  in  his  demesne  as  of  fee  tai],  viz*  to  him  and  the  heirs  law- 
fully issuing  out  of  the  body  of  him  the  said  A.  B^  on  the  body  of 
C*  B.  to  be  begotten,  of  and  in  the  tenements  &c. 

Seisin  for  life. 

M.  seised  in  his  demesne  as  of  freehold,  for  the  term  of  his  natural 
life  [or J  ifso^  for  the  term  of  the  natural  life  of  G.  H.],  of  and  in  the 
tenements  &c. 

Seisin  for  life  by  a  rector  in  right  of  his  rectory. 

seised  in  his  demesne  as  of  freehold,  in  right  ofJbis  rectory,  of  and 

m  the  tenements  be. 

Tenancy  by  &e  courtesy. 

seised  of  the  tenements  kc.,  in  his  demesne  as  of  freehold,  for 

the  term  of  his  life,  as  tenant  thereof  by  courtesy  &c* 

By  assignee  or  executor  of  lessor  being  a  tennor. 

lawfully  possessed  of  the  tenements  &c.,  for  the  residue  and  re- 
mainder of  a  certain  term  of  —  years,  commencing  frt>m  inc.  to 
come  and  unexpired  therein. 

Seisin  in  fee  in  reTersion  after  an  estate  for  years. 

■  seised  in  JUs  demesne  as  of  fee,  of  and  in  the  reversion  of  a  certain 
messuage  &c.  with  the  appurtenances,  immediately  expectant  upon  the 
determination  of  a  certam  term  of  — ^-  years,  commencing  from  &c., 
to  come,  and  unexpired  therein. 

Seisin  in  fee  in  reyersion  after  an  estate  of  freehold. 

—  seised  as  of  fee,  [omit  "  in  his  demesne,"]  of  and  in  the  reversion 
of  a  certain  messuage  kc.,  with  the  appurtenances,  immediately  expec- 
tant upon  the  death  of  6.  H.,  who  was  seised  of  the  said  messuage  &c. 
as  of  freehold,  as  tenant  thereof  &c. 

Interest  in  a  tenn  of  years,  to  commence  after  a  freehold. 

—  possessed  of  the  interest  of  a  term  of  ■  years,  expectant  upcm 
the  death  of  the  said  6.  H. 

Joint-tenancy. 

E.  F.  and  G.  H.  who  were  seised  as  jomt-tenants  in  their  de- 
mesne as  of  fee,  of  and  in  the  tenements,  widi  the  appurtenances  &c. 
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Allagstion  of  the  death  of  one,  and  the  sole  seiain  of  the  loryivor  &c. 
-— »  and  bebg  so  seised,  the  said  G.  .H.,  afterwards,  and  in  the  life- 
tune  of  the  said  £•  F.,  viz.   on  &c.,  died  so  seised  as  aforesaid 
&CC.,  and  the  said  E.  F.  then  and  there  survived  him ;  whereupon  the 
said  £.  F.  then  and  thiere  became  sole  seised  of  the  said  fisc. 

Coparcenery. 

The  said  £.  F.  and  G.  H.  were  seised  in  their  demesne  as  of  fee. 
of  and  in  the  said  tenements  with  the  appurtenances,  as  children  and 
co-heirs  of  one  J.  K.,  deceased. 

Tenancy  in  common. 
one  E.  F.  was  seised  in  his  demesne  as  of  fee,  of  and  in  one  un- 
divided moiety,  the  whole  into  two  equal  moieties  to  be  divided,  of  and 
in  the  said  tenements,  with  the  appurtenances ;  and  one  G.  H.  was  also 
then  seised  in  his  demesne  as  of  fee,  of  and  in  the  other  undivided 
moiety,  of  and  in  the  same  tenements,  with  the  appurtenances  Sec. 

^  6.  7!i6  transmission  or  deduction  of  title. 

Title  by  descent  in  fee. 

and  the  said  E.  F.  being  so  seised  as  aforesaid,  afterwards,  viz.,  on 

&c.,  at  &c.,  died,  whereupon  the  said  ^.,  with  the  appurtenances,  de- 
scended to  the  said  A.  B.,  as  son  and  heir  of  the  said  E.  F.  deceased, 
and  thereby  the  said  A.  B.  then  and  there  became  seised  in  his  de- 
mesne as  of  fee,  of  and  in  the  said  &;c. 

»  Title  by  succession  as  rector. 

and  the  said  £.  F.  being  so  seised  as  rector  as  aforesaid,  after- 
wards, viz.  on  ficc.  at  be.  died,  and  thereupon  afterwards,  viz.  on  &;c. 
at  &c«,  the  said  A.  B.  was,  in  due  form  of  law,  presented  to  the  said 
rectory  J  andlatofvlly  instituted  and  inducted  into  the  same  ;  whereupon 
the  sadd  A.  B.  then  and  there  became,  and  still  b,  rector  of  the  said 
rectoiy,  and  the  lawful  successor  of  the  said  E.  F.  therein  $  and  the 
said  A.  B.,  as  such  rector  as  aforesaid,  then  and  there  became,  and 
from  thence  hitherto  hath  been,  and  still  is  seised  in  his  demesne  as  of 
freehold  in  right  of  his  said  rectory,  of  and  in  the  saici  premises  be. 

Seisin  by  marriage. 

and  the  said  C  being  so  seised  of  the  said  ficc.,  afterwards,  on  be. 

at  be.  took  to  her  husband  A.  B.,  by  virtue  whereof  the  said  A.  B. 
and  C.  then  and  there  became  seised  of  the  said  be.  vrith  the  appurte- 
nances, in  their  demesne  as  of  fee,  in  right  of  the  said  C. 

Seisin  by  deed. 

and  the  said  E.  F.  being  so  seised  as  aioresaid,  afterwards,  on  be. 

at  bc*»  by  his  deed  of  that  date,  duly  executed,  [or,  sealed  with  his 
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sealy  and  by  him  delifared  and],  acknowledged,  and  recotdedp  gavfe, 
granted,  bargtined,  and  sold,  [acearding  to  the  words  and  operation  tf 
the  deed,  relied  on^  the  said  premises,  to  the  said  A.  B.,  to  have  and  to 
hold  die  same  to  the  said  A.  B.  and  his  heirs  and  assigns,  fotevef. 
By  virtue  whereof,  he  the  said  A.  B.  then  and  there  became  seised  of 
and  in  the  said  premises  with  the  appurtenances,  m  his  demesne  as 
of  fee* 

Tide  by  dayiiM  in  fee  simple.    (EngUAform.) 

-—  and  the  said  E.  F.  being  so  seised  as  aforesaid,  afterwards,  via*  on 
&c.  at  fisc.,  made  and  published  his  last  wiU  and  testament  in  writingj 
.  bearing  date  ^c,  and  signed  by  the  said  E.  F.  and  attested  and  sub- 
scribed in  the  presence  of  the  said  E.  F.  by  three  credible  untnessesj  aC' 
cording  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
thereby  (among  other  things)  gave  and  devised  the  said  premises  tvitk 
the  appurtenancesj  unto  the  said  A.  B.  to  hold  unto,  and  to  the  use  of 
the  said  A,  B.  and  his  heirs  and  assigns  forever ;  and  the  said  E.  F. 
cfiertoardsj  viz*  on  be.  at  Sic.,  died  so  seised  of  the  said  premises, 
tffithout  altering  his  said  wtU,  as  to  his  said  devise  of  the  said  premises : 
whereupon  and  whereby  the  said  A.  B.  then  and  there  became  seised 
of  the  said  -premises  in  his  demesne  as  of  fee  &c. 

Or,  for  the  toords  in  italics,  in  most  of  the  states,  the  following  may 
be  substituted : 

— —  made  his  last  will  and  testament  in  writing,  and  thereby  (among 
other  things)  gave  and  devised  the  said  premises  with  the  appurtenan- 
ces, unto  the  said  A.  B«,  to  bold  to  the  use  of  the  said  A.  B.  and  his 
heirs  and  assigns  forever ;  and  afterwards,,  mz*  on  Sec.  itt  be.,  the  said 
£.  F.  died  so  seised  of  the  said  premises ;  and  afterwards,  viz.  on  &c. 
at  be.,  his  said  will  was  duly  proved  and  allowed  before  R.  M.  Esquire, 
Judge  of  Probate  of  wills,  within  and  for  the  county  of  be. :  whereupon 
and  whereby  the  said  A.  B.  then  and  there  became  seised  of  the  said 
premises  in  his  demesne  as  of  fee  be. 


<2HAPTER  XIV. 

OF  THB  SSBVICE  OF  WRITS  IN  MASSACHUSETTS. 

In  general,  writs  must  be  served  fourteen  days  at  least  before  the 
first  day  of  the  term  at  which  they  are  returnable,  if  before  the  Court 
of 'Commoa  Pleas*  or  qeven  days  befcnre  the  iretum  day  if  before  a 
jiiMiQe;of  the  j^aae;;  and,  in^each  case,  if  the  return  dayiis  on  Monday, 


i 


INTRODUCTION.  48[/J 

the  last  of  service  w31  fall  6d  the  Monday  week  or  fortnight,  preceding, 
acoordiogly. 

But  service  on  corporations  must  be  made  thirty  days  at  least,  before 
the  return  day. 

Where  the  sheriff  is  a  party,  the  writ  may  be  served  by  a  constable, 
if  the  ac2  damnum  is  not  over  $10 ;  otherwise  it  must  be  served  by  a 
coroner. 

A  coDstaUe  cannot  serve  a  writ  in  a  real  action.     5  Mass.  R.  260. 
Before  a  late  decision  of  the  Supreme  Judicial  Court,  it  was  suppos* 
ed  that  the  word|Mirfy,  in  the  Statute  (1783,  Cb*  43,)  meant,  party 
in  intere$ij  and  not  merely,  that  where  the  sheriff  was  named  in 
the  writ  as  a  party,  whether  interested  or  not,  that  the  coroner  should 
serve  the  writ.     For,  by  our  common  law,  independently  of  the  stat- 
ute, the  coroner  should  serve  the  writ,  where  there  was  any  reason  to 
apprehend  any  partiality,  or  where  the  sheriff  was  of  the  kindred  of  one 
of  the  parues.     The  reason  of  the  prohibition,  no  doubt,  was  to  preserve 
the  fi)uo(ainscf  justice  pure,  by  taking  away  alTtemptation  or  opportunity 
for  partiality  or  corruption  on  the  officer's  part.     But  it  is  obvious,  that, 
in  many  cases  where  the  sheriff  may  be  named  as  a  party,  it  may  be 
only  in  trust  for  somebody  else,  and  he  has  no  more  interest  in  the  suit 
than  any  other  person.    It  is  peffectly  clear,  also,  tliat  there  are  many 
cases  where  a  sheriff  does  not  appear  to  be  a  party,  and  yet  may  be 
the  only  person  beneficially  interested  in  the  event  of  the  suit.     Now 
to  exclude  the  sheriff  from  serving  the  writ  in  the  former  case,  and  au- 
thorize him  to  serve  the  writ  in  the  latter,  is  to  throw  away  the  wheat, 
for  the  sake  of  preserving  ttie  chaff.     It  is  undoubtedly  proper  and 
decorous,  ^at  a  sheriff  should  be  disabled  from  serving  a  writ,  where 
he  is  nominally  a  party,  though  in  fact  not  interested  ;  but,  to  exclude 
him  punctiliously,  when  not  interested,  for  fear  there  should  be  some 
motive  for  o6rruptk>n ;  and  yet  authorize  bim  to  serve  the  writ,  when 
he  sues  in  the  name  of  another,  and  where  he  has  the  interest  himself, 
is  inconnstent.     There  is  an  additional  reason  in  this  Commonwealth, 
and  in  all  the  United  States  where  priority  of  attachment  is  observed, 
why  a  sheriff  should  not  be  permitted  to  serve  a  writ,  when  he  has  an 
interest  in  the  suit,     it  is  because  he  has  it  in  bis  power  by  a  false  re» 
turn  of  a  writ,  dating  the  service  earlier  or  later,  to  give  himself  prece* 
dence  in  the  order  of  attachments,  thus  securing  himself  by  defeating 
the  claim  of  another.    To  put  this  in  the  power  of  an  officer,  and  turn 
the  injured  party  round  to  an  action  for  a  false  return,  to  obtain  redress, 
is  an  affix>nt  to  common  sense.     For,  what  evidence  can  be  given  of 
the  false  return,  which,  from  the  nature  of  the  case,  will  always  be  made 
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in  a  maimer  ao  secret  as  id  avoid  detectioa.  Suppose  a  sheriff  owns 
$10,000  in  a  company,  whose  capital  is  $100,000,  and  suppo0e  be 
has  a  writ  delivered  to  him  to  serve,  and  with  orders  to  secure  by  attach- 
ment a  debt  of  $20,000,  due  the  company,  from  a  merchant  in  fiiSiog 
ciccumstances.  Suppose  by  returning  the  writ  as  served  one  hour 
sooner  or  later,  the  debt  is  either  secured  or  lost,  accordin^j.  Is  it 
not  apparent  that  the  officer  has  a  direct  interest,  falsely  to  return 
the  writ,  as  if  served  an  hour  sooner  than  it  really  was  f  And  is 
not  this  interest  precisely  equal  to  a  bribe  of  $2000,  to  make  a  fiilse 
return  ?  And  is  it  not  wholly  impossible  to  detect  the  falsehood,  and 
obtain  redress  in  any  manner  whatever  ?  And  is  it  possiUe  that  an 
officer  can  serve  a  writ  in  such  circumstances  f  By  the  En^isb  lav 
where  there  is  no  such  system  of  attachments  as  we  have  here,  for  the 
sake  of  avoiding  oppression  upon  the  debtor,  or  partiality  in  his  favor  in 
the  service  of  an  execudon,  it  is  good  cause  of  exception  to  him  that 
he  is  of  kin  to  one  of  the  parties;  and  shall  our  statute,  which  was  in- 
tended to  declare  the  law  and  provide  for  the  service  of  writs. where 
the  sheriff,  from  bis  interest,  ought  not  to  serve  them,  be  considered  aa 
enabling  him  to  serve  the  writ  where  he  could  not  have  done  it  before, 
and  especially,  where,  from  the  new  provisions  of  our  law  of  attach- 
ments, there  are  additional  reasons  why  he  should  not  be  permitted  to 
serve  writs  under  such  circumstances  f  If  this  is  the  law  of  the  land, 
it  is  hoped  the  legislature  will  reconsider  the  matter,  since  it  seems  to 
depend  upon  a  judicial  exposition  of  one  of  their  statutes* 

And  why  is  not  a  sheriff  a  party  in  such  casef  Is  it  because  his 
name  does  not  appear  on  the  record  f  Whose  name  does  then  appear  f 
The  name  of  the  incorporated  company,  which,  as  well  as  for  other 
reasons,  was  given  to  enable  the  corporate  members  to  sue  without  the 
necessity  of  stating  the  name  of  every  individual  of  which  it  is  compos 
ed,  and  is  in  fact  the  collective  name  of  all  those  individuals.  Every 
stockholder  is  therefore  a  party  to  the  suit ;  for  what  becomes  of  the 
corporation  if  aH  the  stockholders  are  out  of  the  question  f  It  is  thus 
apparent,  that  it  is  agreeable  neither  to  the  common  law,  nor  to  the 
meaning,  nor  to  the  strict  letter  of  the  statute  of  this  Commonwealth, 
that  a  sheriff  should  serve  a  writ  where  the  corporation,  of  which  he  is 
a  member  or  stockholder,  is  a  party.  If  the  legislature  understood  the 
law  otherwise,  why  did  they  pass  the  Stat.  1817,  Ch.  13,  enabling 
sheriffi  to  serve  writs  where  their  towns  were  interested  f 

That  a  sheriff  ought  not  to  serve  a  writ,  where  he  has  an  interest  in 
the  event,  may  be  farther  shown  from  the  following  additional  consid- 
erations.    Suppose  A  gives  B  a  note  payable  in  goods,  and  B  assigns  it. 
over  to  C,  a  sheriff.    The  sheriff  commences  a  suit  against  A  in  the 
name  of  B,  and  serves  the  writ  himself  by  attaching  A's  property^  and 


INTRODUCriTON.  48[fJ 


afisfwards,  htving  obtained  an  executioa  against  A,  sdls  the  gpods,  or 
9bCs  off  the  land  as  an  officer,  nominally  for  B,  but  in  fact  for  himseUl 
Now  it  is  obvious  from  C's  Srst  service  of  the  writ,  to  the  levying  of 
the  execution  on  A's  property,  C  must  have  a  strong  bias,  arising  from 
hb  interest  in  the  suit,  which  may  lead  him  to  oppress  his  debtor  iu 
many  ways  which  the  law  cannot  notice,  and  which,  though  it  may  not 
be  corruption,  will  be  attended  with  all  tiie  worst  effects  of  it,  since  the 
debtor,  and  the  interests  of  the  other  creditors  of  the  debtor,  will  be 
alike  at  the  mercy  of  such  officer,  and  tlie  former  liable  to  oppression, 
and  the  latter  to  be  sacrificed  by  a  false  return,  whenever  tlie  officer's 
integrity  yields  to  the  impulses  of  malevolence  or  selfish  interests.  Thus 
suppose  the  execution  is  extended  on  real  estate,  the  nominal  plaintiff 
appcnnts  one  appcaber,  and  having  no  interest  in  the  event,  will  probably 
appoint  such  person  as  the  sheriff,  the  real  plaintiff,  chooses ;  the  debtor, 
if  he  sees  fit,  appoints  the  second ;  and  the  sheriff,  who  serves  his  own 
execution,  chooses  the  third  ;  thus  securing  a  majority  of  the  appraisers 
in  his  own  interest,  in  every  event.  Is  tliis  to  l)e  tolerated  ?  Can  Xtus 
be  law  ? 

The  remedy  for  this  evil  is,  merely  to  restore  what  was  formerly  un- 
derstood to  be  the  law  on  thb  subject,  viz,  that  wherever  there  was  a  sug- 
gestion in  the  writ  of  the  sheriff's  interest,  the  coroner  might  serve  the 
writ,  whether  the  sheriff  was  a  party  or  not,  the  suggestion  alone  not 
being  traversable,  being  sufficient  authority  ,  for  the  coroner.  There 
can  be  no  objection  to  this,  because  a  coroner  may  be  presumed,  in  every 
respect,  as  good  an  officer  as  a  sheriff,  and  an  attorney  could  have  no 
motive  for  making  a  false  suggestion.  This  suggestion  might  be  made 
immediately  after  stating  the  plea  thus :  To  answer  to  A.  B.  of  be., 
gentleman,  in  a  plea  of  debt,  and  wherein  G.  jS.,  sheriff  of  this  county 
ii  interettedf  &c. 

But  according  to  the  law,  as  laid  down  by  Parker  C.  J.  in  Mer- 
chants  Bank  v.  Cook^  4  Pick.  405,  if  the  sheriff  purchases  paper 
not  negotiable,  and  sues  it,  which  must  be  done  in  the  name  of  the  ori- 
ginal p^yee,  the  writ  must  be  served  by  the  sheriff  himself,  or  some  of 
his  own  deputies,  and  cannot  be  served  by  a  coroner.  If  this  is  so,  the 
legislature  ought  to  provide  a  remedy  immediately. 


CHAPTER  XV. 

^  1.   OF  ARRBSTS  ;   ^2.    OF  ATTACHMENTS. 

In  the  commencement  of  most  suits,  the  plamtiff  has  the  choice  of 
arresting  the  body,  or  attaching  the  estate,  real  or  personal,  of  his  debt- 
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of.  Where  the  defendant's  body  is  exempted  from  arrest,  either  from 
the  nature  of  the  action  itself,  or  from  the  capacity  in  which  he  is  sued, 
the  process  should  be  in  the  form  of  an  original  summons ;  as,  in  real 
actions ;  in  all  suits  against  corporations ;  or  against  executors  be. ;  and 
in  actions  against  sheriffs,  who  are  exempted  by  statute  from  arrest  in 
civil  actions.  A  distinct  form  of  a  writ  is  provided  for  cases  where  trus- 
tees are  to  be  summoned ;  aiid  here  it  may  not  be  amiss  to  consider 
very  briefly,  1 .  Who  are  exempted  from  arrest.  2.  Attachments  of 
real  and  personal  estate. 

Foreign  attachment  or  the  trustee  process,  will  be  considered  in  a 
distinct  chapter. 

1.  Who  are  exempted  from  arrest. 

Where  a  man's  property  has  been  aittached,  his  body  cannot  be  ar- 
rested on  the  same  writ,  and  vice  versa  ;  the  former  would  be  a  trespass, 
the  latter  false  imprisonment. 

By  the  constitution  of  the  United  States,  all  senators  and  represent- 
atives are  exempted  from  arrest,  except  in  cases  of  treason,  felony,  and 
breach  of  the .  peace,  during  their  attendance  be.,  and  going  and  re- 
turning to  congress. 

By  the  constitution  of  Massachusetts,  representatives  t6  the  legis- 
lature are  exempted  from  arrest  on  mesne  process,  going  to,  returnmg 
from,  or  attending  General  Court.^ 

Executors  and  administrators  by  Stat.  1783,  Ch.  33,  ^  9,  are  declar- 
ed not  to  be  liable  to  arrest  on  mesne  process,  nor  upon  execution,  un- 
less where  there  is  a  suggestion  of  waste. 

Sherifli  are  exempted  from  arrest  on  mesne  process,  or  final  pro- 
cess in  a  civil  action,  by  Stat.  1783,  Ch.  44,  ^  4. 

By  Stat.  1791,  Ch.  58,  no  civil  process  can  be  served  from  mid- 
night preceding,  to  midnight  following  the  Lord's  day. 

By  Stat.  1809,  Ch.  108,  ^11.  Officers,  non-commissioned  officers, 
and  privates  of  the  militia  are  exempted  from  arrest,  while  in  the  per- 
formance of  military  duty,  or  while  at  any  place  for  the  election  of  offi- 
cers, or  serving  upon  a  Court  Martial,  or  going  to  or  returning  from  such 

duty. 

2.  Of  attachments. 

Under  this  Jiead  will  be  considered  what  property  is  liable  to,  and 
what  is  exempt  from  this  process  in  Massachusetts. 

Whatever  may  be  considered  as  comprehended  under  the  words 
^*  goods  and  estate,"  was  intended  by  the  legislature  to  be  subject  to  at- 
tachment. This  however  must  be  subject  to  certain  exemptions,  made 
from  time  to  time  by  different  statutes,  as  also  to  certain  exceptions, 
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wUch  it  seems  necessary  to  make  to  avoid  great  inconTeaiences,  which 
in  some  cases  might  otherwise  result  from  the  nature  of  the  process 
itsdf,  the  manner  of  executing  it,  and  the  quality  or  nature  of  the  prop- 
erty afiected  by  it. 

By  the  militia  law  of  the  United  States,  1792,  ^  1,  military  equip- 
ments of  the  militia  are  exempted  from  all  suits,  he*  for  debt  or  taxes. 

By  Stat.  1809,  Ch.  108,  ^11,  militia  uniforms  are  exempted  from 
suits,  be.  for  debt  or  taxes. 

By  Stat.  1805,  Ch.  100,  "The  wearing  apparel,  beds,  bedsteads, 
bed<fing,  and  household  utensils  of  any  debtor,  necessary  for  himself, 
his  wife,  and  children,  the  tools  of  any  debtor,  necessary  for  his  trade 
and  occupation,  the  bibles  and  school  books,  which  may  be  in  actual 
use  in  his  or  her  family,  together  with  one  cow  and  one  swine,  shall  be 
altogether  exempted  from  attachment  and  execution  &c.  Provided 
that  the  bed  and  bedding,  '&c.  shall  not  exceed  one  bed,  bedstead,  and 
necessary  bedding  to  two  persons,  and  household  furniture  to  the  value 
of  fifty  dollars  upon  any  just  appraisement." 

By  Stat  1813,  Ch.  172,  every  citizen  of  this  Commonwealth  has  a 
right  to  hold  six  sheep  and  two  tons  of  hay,  for  the  use  of  the  sheep, 
and  one  cow,  exempt  from  attachment,  on  mesne  process  or  execution. 
Provided  that  from  Oct.  1,  to  April  1,  ^*no  more  than  six  sheep  shall  be 
exempted  from  attachment ; "  and  provided  also  that  the  value  of'  the 
said  sheep  shall  in  no  case  exceed  the  sum*  of  thirty  dollars. 

By  Stat.  1817,  Ch..  108,  "all  cast  iron  stoves,  and  stoves  made  of 
riieet  iron,  used  exclusively  for  the  purpose  of  warming  buildings,"  are 
exempted  from  attachment  on  mesne  process  or  execution ;  provided 
no  more  than  one  stove  to  each  building,  owned  or  occupied  by  the 
same  person  or  family  shall  be  exempted. 

By  Stat.  1822,  Ch.  93,  ^  8,  a  tomb,  while  used  as  a.  cemetery,  is 
exempted  from  attachment  on  mesne  process,  or  execution. 

Under  the  Stat.  1805,  Ch.  100,  implements  of  husbandry  are  not 
"  tools,"  and  consequently  may  be  attached.  DaUy  v.  JIfay,  &  Mass. 
R.  313.  Nor  it  seems  is  a  printing  apparatus,  consisting  of  types  &c., 
exempted,  where  there  are  enough  left  to  carry  on  the  business.  Buck" 
ifigham  v.  BiUingn^  13  Mass.  R.  82. 

In  the  t^ase  of  Howard  v.  Williams^  Mr.  Justice  Lincob  states,  that 
"  the  design  and  effect  of  the  law  are  to  secure  to  handicrcfismen  the 
means  by  wUch  they  are  accustomed  to  obtain  subsistence  in  their  re- 
spective occupations.  The  exemption  is  not  limited  merely  to  the 
tools  used  by  the  tradesman,  wiA  his  own  hand$j  but  comprises  such  in 
duvacter  and  amount,  as  are  necessary  to  enable  him  to  proseoute  his 
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appropriate  busiaeas,  in  a  conveoieDt  and  usual  manner ;''  and  cense- 
sequendy  where  apprentices  or  odier  assistants  are  necessaiy  to  carry 
en  a  business  in  a  profitable  manner,  the  tods  necessary  for  them  are 
exempted.    3  Pick.  80. 

As  the  goods  of  a  partnership  are  first  liable  to  partnership  debts, 
where  the  goods  of  a  partnership  were  first  attaehed  at  the  suit  of  a 
creditor  of  one  of  the  firm,  and  afterwards  attached  at  the  suit  of  a 
creditor  of  the  firm,  it  was  held  that  the  last  attachment  must  prevail* 
6  Mass.  R.  242. 

In  Bond  v.  Ward^  7  Mass.  R.  123,  it  was  settled  that  where  the 
debtor's  goods  are  mixed  with  those  of  another,  so  that  the  officers  can- 
not distinguish  them,  he  may  take  the  whde  into  posseasbn,  until  do* 
tice,  and  demand  by  the  stranger  of  his  particular  goods. 

In  the  same  action  it  was  setded  that  hay  in  a  bam  might  be  attached 
on  mesne  process. 

It  was  also  settled,  that  any  goods,  which  cannot  be  returned  in  the 
same  plight,  cannot  be  attached  ;  as  bides  in  a  vat.  The  rule  of  the 
English  common  law,  on  this  subject,  is,  that  goods  whidi  cannot  be 
restored  in  as  good  fdight,  shall  not  be  distrained,  as  crops  growing  on 
the  tenant's  land,  or  corn  after  it  is  cut.  But  by  Stat.  11  Geo.  II.  com, 
grass,  &c.  or  other  product  of  the  land  may  be  distrained  and  cut  and 
gathered,  when  ripe ;  and  by  2  W.  &  M.,  com  in  sheaves  tec.,  or 
loose  in  the  straw,  or  hay  in  bam,  ricks,  be.  may  be  distrained.  And 
these  two  provisions  seem  to  be  adopted  as  law  by  our  courts. 

It  was  a  rale  of  the  English  common  law,  that  any  thing  in  actual 
use  could  not  be  distrained,  in  order  that  breaches  of  the  peace  migbl 
not  take  place,  and  therefore  an  axe  could  not  be  taken  out  of  a  man'a 
hand,  or  a  horse  from  the  rider  be.  See  Potter  v.  HoA,  3  Pick.  368, 
and  numerous  authorities  there  eoUeeied. 

At  common  law,  stocks  and  shares  in  incorporated  companies,  were 
not  liable  to  distress ;  in  Massachusetts  they  are  made  liable  to  attach- 
ment by  Stat.  1814,  Ch.  83,  and  the  mode  of  attaching  them  is  there 
pomted  out. 

It  has  been  a  question  whether  specie,  or  bank  bilb  are  attachable  or 
not.  With  regard  to  the  first,  if  a  sum  of  money  in  a  tmnk  be.  is  not 
attachable,  what  reason  can  be  given  for  the  exemption,  more  than  for 
the  exemption  of  any  other  personal  effisets  ?  There  is  no  species  of 
pioper^  so  Iktle  liable  to  be  afibcted  by  attachment;  none  so  little  lia- 
ble to  depreciatkui ;  there  is  none  that  will  so  certainly  secure  the  plain- 
tififft  debt ;  none  where  there  ia  so  litde  danger  of  takiag  an  excessive 
distreea;  omo  that wiUsufier  so  little  by  being  lened  upon.    But 
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r^ird  to  bank  bills  the  case  is  dilfereot.  Bank  bills^  in  strictness,  are 
mere  cbosea  in  action,  and  consequently  from  analog}',  are  not  liable  to 
attachment  any  more  than,  other  promissory  notes,  bills  of  excliange^ 
or  other  negotiable  paper ;  besides,  it  should  be  |:eiqembered  that  banks 
are  liable  to  fail,  and  if  the  paper,  after  attachment  in  the  officer's  &andat 
should  become  of  no  value,  the  debtor,  without  any  fault  or  neglect, 
win  soOn  a  loss,  for  which  he  can  have  no  remedy,  and  which  might 
not  have  fallen  upon  him,  if  there  had  been  no  attachment. 

Under  the  Stat.  1805,  c.  100,  it  is  settled  if  a  man's  family  consists 
of  himsdf  and  wife^  and  three  boys,  two  beds  only  are  exempted  from 
attachment.  -15  Mass.  R.  170.  But  where  difference  of  sex  renders 
the  use  of  the  same  bed  indecent,  three  beds  will  be  exempted. 

Under  the  same  statute  it  is  settled,  that  a  swine,  when  butchered,  is 
exempt  from  attachm^t.     Cfibsan  v.  Jenney^  15  Mass.  R.  205. 

Where  a  debtor  has  a  number  of  cows,  sheep,  or  swine,  who  shall 
elect  which  he  shall  retain  f  Qiuere.  It  is  obvious  that  humanity,  the 
policy  of  the  law,  and  the  interests  of  creditors  generally,  are  in  favor  of 
the  debtor's  election,  though  the  interest  of  the  creditor  in  the  particu- 
lar case  may  be  against  it.  .     .        . 

The  wife's  real  estftte  may  be  attached  and  taken  in  execution  for 
her  husband's  debt;  but  this  levy  must  determine  at  his  death;  or 
4f  be  is  not  tenant  by  the  curtesy  after  her  death,  it  must  determine  at 
her  death.     See  DivoU  v.  Leadbeiterj  4  Pick.  220. 


CHAPTER  XVI. 

or  FOREIGN  ATTACHMENT. 


The  object  of  this  process  is,  to  enable  a  creditor,  in  satisfaction  of 
his  debt,  to  avail  himself  of  debts  due*  to  his  debtor  from  third  persons, 
or  of  property,  so  deposited  in  their  hands,  that  it  cannot  be  reached 
by  attachment  in  the  usual  manner. 

As  the  law  will  not  intend  that  the  trustee  has  been  in  fault,  one  of 
the  fundamental  principles  with  regard  to  this  process  is,  that  the  trus- 
tee or  garnishee  shall,  in  no  respect,  be  in  a  worse  situation,  than  if  the 
payment  tee.  was  to  be  made,  agreeably  to  the  original  contract,  to 
the  prindpel  debtor,  (his  own  immediate  creditor,)  ^  trouble  of  being 
summoned  as  trustee  and  attendmg  court  being  considered  too  incon- 
siderable to  deserve  any  other  notice  or  compensation,  than  the  allows 
snee  of  oosis,  which,  in  such  case,  are  taxed  in  favor  of  the  gamiriiee, 
^Mdier  adjudged  trustee  or  not,  if  he  dtsdoses  seasonably. 
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From  a  iregard  to  this  principle,  the  statute  of  this  Commonwealth 
provides,  that  the  trustee  shall  be%  examined  under  oath  &ec.,  and  the 
courts  have  dedded  that  no  other  evidence  can  be  admitted. 

From  this  principle,  also,  arises  the  provision  of  the  statute,  that  no 
man  shall  be  adjudged  a  trustee  on  account  of  any  negotiable  paper, 
subscribed,  indorsed,  accepted,  Ssc.  by  him*  Because  the  trustee  migtit 
be  put  to  great  trouble,  and  perhaps  suffer  loss,  if  bis  creditor,  the  prin- 
cipal debtor,  should  negotiate  the  paper,  npon  which  the  garnishee  had 
been  summoned  as  trustee. 

From  a  regard  to  it  too,  it  is  settled  that  no  man  shall  be  held  as 
trustee  in  any  case  where  he  could  not  avail  himself  of  the  payment  he 
might  make  as  trustee,  to  the  principal  creditor,  in  any  suit  then  pend- 
ing, or  which  might  afterwards  be  brought  by  the  principal  debtor,  his 
own  creditor. 

These  rules,  to  which  no  exceptions  are  recollected,  being  establish- 
ed as  a  foundation,  it  remains  to  be  considered,  1.  In  what  actions  re- 
course may  be  had  to  this  process,  under  the  statutes  of  this  Common- 
wealth ;  2.  What  debts  or  property  is  subject  to  it;  3.  Who  are  exempt 
from  it,  and  who  may  take  advantage  of  it. 

1.  1ft  what  actions  recourse  may  he  had  to  this  process. 

The  Stat.  1794,  Ch.  65,  enables  persons  to  use  this  process  in  all 
personal  actions,  except  Detinue,  Replevin,  Slander,  Malicious  Prose-* 
cution,  and  Assault  and  Battery. 

If  there  is  any  good  reason  for  excepting  the  three  last,  it  might  have 
been  supposed  that  the  same  reason  extended  to  other  cases  of  tort, 
such  as  trespass  committed  on  personal  or  real  estate,  various  malfea- 
sances, misfeasances,  and  negligences,  for  which  Case  lies  &c.  &cc., 
yet  none  of  these  appear  to  be  excepted  in  this  statute.  But  why 
should  a  roan  beentided  to  the  Trustee  Process  in  an  acdon  of  Trespass 
for  breaking  down  his  fences,  beating  and  wounding  his  horse  &lc.,  and 
not  be  entitled  to  it  in  an  action  ii;>r  beating  and  wounding  the  plaindff 
himself  ?— -From  analogy  it  might  have  been  thought  that  this  process 
should  be  used  in  such  actions  only,  as  survive  to  an  executor  or  admiu'« 
istrator. 

2.  IVhat  debts  or  property  is  subject  to  this  process* 

1.  The  statute  excepts  debts  due  on  negotiable  securities,  and  as  the 
word  "  credits  '^  is  made  use  of  in  it,  a  sum  of  money,  which  is  to  be 
payable  on  the  happening  of  a  contingency,  not  being  properly  a  credit 
until  the  contingency  has  happened,  is  not,  till  then,  liable  to  this 
process. 

2.  The  statute  authorizes  the  use  of  this  process  incases  only  where 
the  property  is  so  deposited  &c.  that  it  cannot  be  attached  in  the  usual 
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manner ;  if  Aerefore  it  can  be  attached  in  the  usual  manner,  it  properly 
is  not  the  subject  of  this  process.  Thus  A  deposits  bis  horse  with  B, 
as  security  for  a  small  sum  of  money.  This  horse  cannot  be  taken 
fipom  B's  possession  without  his  consent,  without  a  tender  of  the  sum 
lor  which  it  is  security  to  B,  {qu4ere  if  then) ;  and  as  it  may  be  a  secret 
what  duA  sum  is,  it  cannot  be  known  seasonably  vnih  certainty  wh&t 
sum  to  tender.  In  such  case,  on  this  account  B  may  be  summoned  as 
trustee,  and  held  for  the  horse,  or  its  value,  deducting  his  own  debt. 
But  if  when  called  upon,  B  should  deliver  the  horse,  the  officer  may 
attach  it,  and  B  would  lose  his  lien  by  his  own  voluntary  act. 
'  3.  Who  may^  or  may  not  be  held  cu  trustees, 

Tlioagh  corporations  may  use  this  process  to  secure  their  debts,  they 
are  expressly  exempted  from  liability  to  it  in  the  before  mentioned  stat- 
ute, as  trustees.  But  this  exemption  is  confined  to  corporations  ag- 
gregate.    See  2  Mass.  R.  37. 

A  defendant  in  an  action,  after  he  has  pleaded  to  issue,  is  not  liable 
as  the  trustee  of  the  plaintiff,  because,  he  would  otherwise  be  liable  to 
be  twice  charged.  3  Mass.  R.  121 ;  4  Mass.  R.  238.  Nor  is  an  in-^ 
dorser  of  a  promissory  note,  after  a  verdict  against  him,  by  indorsee, 
before  judgment.     2  Mass.  R.  33. 

The  promisor  in  a  chose  in  action  not  negotiable,  after  assignment  of 
it,  cannot  be  held  as  the  trustee  of  the  promisee.  If  the  assignee 
gives  notice  to  the  garnishee,  and  he  discloses  such  assignment,  he  must 
be  discharged.  4  Mass.  R«  450 ;  otherwise,  of  a  contract  or  memo- 
randum in  writing  not  negotiable,  before  assignment.     2  Mass.  R.  524. 

Where  A's  debtor  has  made  an  express  promise  to  A's  factor,  to  pay 
Am  the  debt,  he  cannot  be  held  as  trustee  of  A,  lest  he  diould  be  twice 
charged.    4  Mass.  R.  259. 

Where  A  promises  to  perform  labor  for  B  to  a  certain  amount,  A 
cannot  be  held  as  trustee  for  B,  until  after  breach  of  the  promise. 
4  Mass.  R.  170  ;  4  T.  R.  102.  Otherwise,  of  a  contract  to  deliver 
goods  or  pay  money,  by  a  contract  not  negotiable,  unless  actually  as- 
sigped,  and  notice  given  to  the  promisor. 

Consignees  of  goods,  after  delivery  may  be  held  as  trustees  of  the 
master  for  the  freight,  even  after  payment  to  the  owners,  with  a  promise 
to  refim^  in  case  they  were  not  entitled  to  it.  1 1  Mass.  R.  72.  This 
is  because  he  has  a  lien  on  the  fi-eight,  even  against  the  owners  them- 
sdves. 

Where  there  is  a  covenant  to  pay  rent,  the  covenantor  cannot  be 
held  as  trustee  of  the.  covenantee,  until  the  rent  has  become  due.  The 
wUmaynever  become  due.     Wood  v.  Partridge^  11  Mass.  R.  468. 
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One  may  be  held  as  trustee,  on  account  of  property  deposited  m  his 
bands,  which  property  is  not  liable  to  be  attached  in  the  usual  manner 
at  that  time,  as  hides  while  tanning.  Clark  v.  Brown  fy  TV.  14 
Mass.  R.  271. 

An  officer,  who  has  collected  money  on  an  execution,  is  not  a  trustee 
of  the  plaintiff  in  that  action,  until  demand  made.     3  Mass.  R.  289 ; 

5  Mass.  R.  319.  Till  demand,  though  after  the  execution  is  returna- 
ble, the  property  is  in  the  custody  of  the  law. 

.  An  attorney  may  be  held  as  trustee  of  his  client,  for  money  collected. 
12  Mass.  R.  141. 

An  auctioneer,  who  has  sold  goods  for  a  sheriff,  cannot  be  held  as 
trustee  for  the  proceeds,  but  is  accountable  to  the  sheriff  alone.  6  Mass. 
R.  116. 

An  executor  or  administrator  cannot  be  held  as  trustee  of  a  creditor 
of  the  deceased.     8  Mass.  R.  246. 

Nor  can  either  be  held  as  trustee  of  a  legatee.     7  M^ss.  R.  271. 

A  public  officer  cannot  be  held  as  trustee  of  a  creditor,  having  a  just 
claim  on  a  public  fund.     7  Mass.  R.  259. 

A,  having  monies  of  B,  C,  and  D,  cannot  be  held  as  trustee  of  C,  D, 
and  E.     9  Mass.  R.  490. 

An  agent  of  a  foreign  insurance  company  is  not  a  trustee  for  the 
amount  of  a  loss  sustained  by  the  insured.     8  Mass.  R.  504. 

While  a  suit  is  pending  for  the  recovery  of  a  debt,  the  defendant 
cannot  be  held  as  trustee  of  the  plaintiff.  4  Mass.  R.  238.  Nor  after 
payment.     2  Mass.  R.  91. 

A,  being  indebted  to  B,  ogives  him  a  deed  of  real  estate  as  security  ; 
B  sells  the  land  for  more  than  the  amount  of  the  debt ;  he  may  be 
held  as  trustee  of  A  for  the  balance ;  but  he  cannot  be  held  as  trustee 
until  the  land  is  sold.     3  Mass.  R.  564. 

The  grantee  in  a  fraudulent  conveyance  does  not  thereby  become  the 
trustee  of  the  grantor.  5  Mass.  R.  391.  Because  the  conveyance  is 
vdd,  and  the  land  itself  may  be  levied  upon. 

Where  a  debtor  holds  a  joint  contract  against  two  or  more,  and  bis 
creditor  would  avail  himself  of  the  benefit  of  this  contract  under  a  for- 
eign attachment,  he  must  summon  all  the  parties,  liable  by  law  to  dis- 
charge it.      See  the  opinion  of  Parsons   C,  J,  in  Jeweit  v^  Bacan^ 

6  Mass.  R.  62. 

Where  a  creditor  of  one  of  the  partners  of  a  partnership,  is  desirous 
by  this  process  to  appropriate  to  the  payment  of  his  debt,  a  debt  due  to 
the  partnership,  be  ought,  beside  the  partnership  debtor,  to  summon  one 
of  the  partners,  as  trustee ;  and,  if  on  the  examination  of  such  partner. 
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it  should  appeari  that  die  priocipal  debtor  has  an  interest  in  the  partner^ 
ship  eflfects,  after  their  debts  are  all  paid,  that  interest  may  be  secured 
by  foreign  attachment*  6  Mass.  R.  271.  Qu€Bre  ofihit  on  account  of 
ike  inconvenience. 


PRECEDENTS  OF  DECLARATIONS. 


ACCOUNT. 

Account  is  the  proper  action  to  be  brought,  whenever  a  man, 
by  reason  of  his  office,  as  executor,  administrator,  or  guardian ; 
or,  on  account  of  any  sums  of  money  he  has  received,  on  behalf  of 
another;  or,  on  account  of  any  business  he  has  undertaken  for 
another,  as  the  management  of  his  lands,  or  the  disposal  and  sale  of 
his  merchandize ;  has  become  liable  to  render  an  account. 

It  is  also  the  proper  action  to  be  brought  by  one  partner  in  trade, 
or  part  owner  of  a  chattel,  against  another,  for  an  account  of  profits. 
So  also  it  is  a  proper  remedy  for  one  joint-tenant,  or  tenant  in 
common,  against  another,  who  has  received  more  than  his  share  of 
the  profits. 

So  if  A  makes  a  bailment  to  B,  to  deliver  to  C ;  and  B  does 
not  deliver,  A  may  maintain  Account  against  B.  2  Lev.  31. 
Bui  C  can  only  maintain  Trover  or  Replevin. 

In  order  to  maintain  this  action,  there  must  be  a  privity  between 
the  parties,  being  grounded  on  a  contract,  and  all  the  contracting 
parties  must  join  and  be  joined.  It  cannot  be  brought  against  one, 
who  has  given  security  for  the  properly  entrusted  to  him,  of  which  an 
account  is  required ;  nor  against  a  mere  servant,  to  whom  the  custody 
of  property  is  delivered ;  nor  against  a  minor ;  nor  an  apprentice,  as 
such ;  nor  against  a  disseizor,  or  other  wrongdoer,  between  whom 
and  the  plaintiflTno  privity  exists.  Against  one  as  bailiffs  it  does  not 
lie  for  any  ascertained  sum  of  money,  but  only  for  uncertain  damages. 
Thus  against  a  bailiff  it  will  lie  for  the  profits  of  a  certain  sum  of 
money,  or  quantities  of  goods,  but  not  for  the  sum  itself,  or  the 
precise  goods ;  for  the  precise  sum  of  money,  he  should  be  charged 
as  receiver.  But  if  any  one  should  take  the  profits  of  my  lands, 
I  may  waive  the  tort,  and  bring  Account  against  him,  and  charge  him 
as  receiver  or  bailiff;  or,  if  I  am  an  infant  under  fourteen  years  of 
age,  I  may  bring  Account  against  him  as  guardian.  Fitz.  N.  B. 
117,118. 

Account  will  not  lie  for  rent  on  a  lease,  but  only  Covenant  or  Debt; 
nor  against  a  bailee  of  goods  to  deliver  over  to  a  third  person,  can 
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Account  be  maintained  by  such  person,  but  only  Detinue,  Trover, 
or  Re[>ievin.  But  where  one  has  covenanted  by  deed  to  account, 
Account  may  be  maintained  against  him  as  well  .as  Covenant. 
1  Rol.  116;  L.  20,  27. 

With  regard  to  the  parties,  an  executor  or  administrator,  or  a 
survivor  of  two  or  more,  may  sue  an  executor  or  administrator  &c. 
according  to  the  circumstances  of  each  case.  If  A,  B,  and  C  are 
joint-tenants,  tenants  in  common,  or  coparceners,  and  A  receives 
all  the  profits,  without  any  express  agreement  to  that  effect  between 
all  of  them,  B  may  maintain  account  against  A  without  joining  C. 
See  2  Cro.  210, 

An  executor  cannot  maintain  Account  against  his  coexecutor. 
Com.  Dig.  Accompt  (D.) 

Of  the  Declaration  in  Account, 

The  plaintiff,  in  his  declaration,  must  take  care  to  charge  tlie 
defendant  properly,  as  bailiff,  receiver,  or  guardian,  according  to 
the  fact.     2  Bui.  277. 

A  bailiff  hath  the  charge  of  lands,  goods,  or  chattels,  to  make  the 
best  benefit  thereof  for  the  owner. 

A  receiver  is  one  who  has  received  money,  and  is  to  account  for  it. 
A  bailiff  is  answerable  for  the  profits  he  might  have  made  ;  a  receiver 
for  the  precise  sum  or  goods  only.  A  bailiff,  as  well  as  a  guardian, 
is  to  be  allowed  his  disbursements  and  reasonable  charges ;  and  a 
bailiff,  receiver,  or  guardian,  shall  be  allowed  whatever  is  lost  by 
inevitable  accident.  A  receiver  is  allowed  nothing  for  his  expensesi 
but  what  was  agreed  between  the  parties. 

In  declaring  against  one  as  bailiff  it  is  unnecessary  to  state  from 
whom  he  received  the  money.  'But  in  declaring  against  one  as 
receiver,  it  is  necessary  to  state  by  whose  hands  he  received. 
Co.  Litt.  172,  a. ;  3  Keb.  425.  However,  the  omission  is  only 
matter  of  form,  and  is  aided  by  the  judgment  to  account.  2  Lev.  126. 
But  it  is  not  necessary  to  be  particular  with  regard  to  the  precise 
time,  or  the  exact  amount  of  the  money.     Ibid. 

A  bailiff  cannot  properly  be  charged  as  receiver ;  nor  a  receiver, 
as  bailiff;  since  their  accountability  and  the  allowances  to  be  made 
them  are  different.     1  Rol.  119. 

On  the  first  judgment  to  account,  tlie  defendant  should  be  sworn 
to  account  well  and  lawfully.     Br.  Account,  PI.  10;  Imp.  PI.  154. 

Of  Proceedings  before  Auditors, 

After  the  interlocutory  judgment  to  account,  auditors  are  appointed 
whose  sole  business  is  to  adjust  the  accounts  between  the  parties. 
For  this  purpose,  the  parties  themselves  are  admitted  as  witnesses  to 
their  accounts.  The  report  of  the  auditors,  if  not  objected  to  by  the 
parties,  will  be  considered  as  conclusive  of  the  balance  struck ;  but 
their  report  may  be  objected  to,  either  on  account  of  any  mistake  of 
the  law ;  or  any  improper  admission  or  rejection  of  evidence ;  or 
because  they  have  taken  into  consideration  matters  not  submitted  to 
them.     2  Day's  Rep.  116.     So  also  for  corruption  or  pratiality. 
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DECLARATIONS  IN  ACCOUNT.     ' 

In  a  plea  of  account;  for  that  the  said  D,  at  &c.,  Adm'ro. 
from  &c.  to  &c.,  was  the  bailiff  and  receiver  of  the  said  r^vw? 
S  [intestate]^  lie  being  all  that  time  living,  during  which 
time  the  said  D  received^  of  the  monies  of  the  said  S, 
at  &c.,  from  &c.  to  &c.,  aforesaid,  all  the  several  sums  of 
money,  mentioned  in  the  schedule  annexed,  amounting 
to  &c.,  to  merchandise  with,  and  make  profits  thereof, 
and  to  render  a  reasonable  account  thereof  to  the  said  S 
on  demand ;  yet  the  said  D,  though  often  requested, 
never  rendered  such  reasonable  account  to  the  said  S 
in  his  life  time,  nor  since  his  decease,  to  the  plaintiff, 
though  requested,  but  still  neglects  to  do  it.  Martin^ 
odmVjV.  Thompson.  Jona.  Fay. 

In  a  plea  of  account ;  for  that  the  said  D  was  bailiff  Ex'r  ot 
to  the  said  S  [intestate]^  however  and  from  whatever  oneofSur- 
cause  and   contract  arising,  for   the  common  use   and  viving 
benefit  of  the  said  S,  the  said  D,  and  one  W.  P.,  from  fg^uff  of 
&c.  to  &c.  at  &c.,  of  certain  merchandise  of  the  said  S,  goods,  &c. 
to  wit,  of  the  third  part  of  thirty-eight  ton  of  wine  &c., 
of  the  value  of  &c.,  which  merchandise  the  said  S,  the 
said  D,  and  W.  P.,  in  the  life  of  said  S,  had  occupied 
for  their  common  use  and  benefit ;  and  the  same,  during 
the  time  aforesaid,  were  entrusted  to  the  hands  of  the 
said   D,  by  the  assent  of  the  said  S  s^nd  W.   P.,  to 
merchandise  for  their  common  profit ;  and  the  said  D 
thereof  to  render  his  reasonable  account  to  the  said  S 
when  thereto  requested ;  yet  &c.  as  before. 

NoTB.  In  a  ^pDnt  similar  to  this,  judgment  was  attempted  to  be 
arrested,  because  the  plaintiff  had  declared  against  D  as  a  general 
bailiff;  whereas  it  appeared,  that  he  was  a  special  one;  for  it  is 
between  merchants  and  tenants  in  common ;  and  because  the  plaintiff 
has  declared  for  a  third  part,  when  he  ought  to  have  declared  for  the 
whole;  and  because  W.  P.  ought  to  have  been  joined.  But  the 
objections  were  overruled ;  for  the  plaintiff  might  sue,  though  his 
companion  would  not ;  and  it  may  be,  he  coramilted  only  his  third 
part  to  the  defendant.  2  Cro.  410,  Hackwell  et  ux.  v.  Eastman ; 
1  Ld.  Ray.  340.     (MSS.) 

In  a  plea  of  account ;  for  that  whereas  the  said  D,  Byoneten- 
on  &c.,  and  from  thence  continually  until  &.c.,  was  bailiff  ^^'w «""- 
of  the  plaintiff  for  a  certain  farm,  situate,  lying,  and  against 
being,  &c.  and,  during  all  that  time,  receiving  the  issues  J^SI'^JJ^ 
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Against 
bailiff,  for 
not  render- 
ing ac- 
count of 
goods  de- 
uvered  to 
merchan- 
dise witli. 


Another. 


Another. 


thereof;  and  whereof  the  said  plaiatifT  and  the  said  D 
were  seized  undividedly,  as  tenants  in  common,  viz. 
the  said  plaintiff  of  one  undivided  moiety  thereof,  and 
the  said  D.of  the  other  moiety;  to  the  common  profit 
of  the  said  plaintiff  and  the  said  D,  and  to  render  a 
reasonable  account  thereof  to  the  plaintiff  when  thereto 
requested ;  yet,  though  requested,  &c.      1  Went.  83. 

In  a  plea  of  account;  for  that  whereas  the  said  D, 
at  &c.  had  been  bailiff  to  the  plaintiff,  from  the  &c. 
day  of  &c.,  to  the  &c.  day  of  &c.,  and,  during  all  that 
time,  had  the  care  and  management  of  divers  goods  and 
chattels  of  the  plaintiff,  to  wit,  one  half  of  the  Snow, 
called  &c.,  with  all  her  tackle,  apparel,  furniture,  and 
appurtenances,  of  the  value  of  &c.,  also  one  half  of  the 
sloop,  called  &c.,  with  all  her  tackle  &c.,  of  the  value 
of  &c.,  and  also  of  one  half  of  the  cargo  of  said  sloop, 
consisting  of  divers  goods  and  merchandises  ;  to  wit,  &c. 
of  the  value  of  &c.,  to  merchandise  and  make  profit 
thereof,  for  the  plaintiff;  and  thereof  to  render  the 
plaintiff,  the  said  D's,  reasonable  account  on  demand; 
yet  the  said  D,  though  requested,  hath  not  irendered  his 
reasonable  account  thereof,  but  neglects  so  to  do. 

In  a  plea  of  account;  for  that  the  said  D,  at  &c.,  had 
been  bailiff  to  the  plaintiff,  from  the  &c.  day  of  &c., 
to  the  &c.  day  of  &c.,  and,  during  that  time,  had  the 
care  and  management  of  the  goods  of  the  plaintiff  (in 
the  schedule  hereto  annexed,  mentioned)  ;  all  of  the 
*  value  of  &c.,  to  merchandise  and  make  profit  thereof, 
for  the  plaintiff;  and  to  render  him  a  reai|pnable  account 
thereof  on  demand;  yel,  though  requested,  the  said  D 
hath  never  rendered  a  reasonable  account  thereof,  but 
wholly  refuses  so  to  do.  J.  Otis. 

In  a  plea  of  account;  for  that;,  the  said  D,  at  &c. 
on  &c.,  was  bailiff  to  the  plaintiff  of  twenty  pair  of  men's 
shoes  &c.,  all  of  the  value  of  &c.,  to  carry  them  to  the 
West  Indies,  the  dangers  of  the  seas  excepted,  and  there 
to  merchandise  with  them  to  the  plaintifi's  best  profit, 
and  thereof  to  render  the  plaintiff  his  reasonable  account, 
on  demand,  saving  to  the  said  D  one  half  of  the  profits 
thereof;   and  the  said   D  afterwards  carried   the  said 
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goods  safe  to  &c.,  in  the  West  Indies ;  yet  he  hath  not 
rendered  his  reasonable  account  thereof,  though  requested, 
but  unjustly  neglects  it.  Gridlet. 

In  a  plea  of  account ;  for  that  the  said  D,  at  &c.  Another, 
fifom  &c.  to  &c.,  was  the  bailiff  of  the  said  F,  then  sole,  S^d^l^e. 
and,  during  all  that  time,  had  the  care  and  management 
of  the  several  goods  and  chattels,  enumerated  in  the 
schedule  hereunto  annexed,  all  of  the  value  of  &c.,  to 
merchandise  therewith,  for  the  benefit  of  the  said  F 
and  ought  thereof  to  render  his  reasonable  account  on 
demand;  yet  the  said  D,  though  often  requested,  never 
rendered  his  reasonable  account  aforesaid,  to  the  said  F, 
while  sole,  nor  to  the  plaintiffs,  or  either  of  them,  since 
their  intermarriage,  but  refuses  to  do  it.      Thatcher. 

In  a  plea  of  account ;  for  that  the  .said  D  at  &c.,  f^^^^f 
from  &c.  to  &c.,  was  the  plaintiff's  bailiff,  and,  in  that  goods. 
time,  had  the  care  and  management  of  the  plaintiff's  five 
hogsheads  of  molasses,  containing  &c.,  of  the  value  of  &c., 
to  transport  to  Philadelphia  (the  dangers  of  the  seas  only 
excepted),  and  there  to  sell  the  same  to  the  plaintiff's 
best  advantage,  and  to  lay  out  the  proceeds  in  the  fol- 
lovnng  manner,  viz.  &c.,  and  to  render  to  the  plaintiff 
a  reasonable  account  thereof,  when  thereto  required  ; 
and  the  plaintiff  avers,  that  the  said  D  transported  the 
goods  aforesaid  safely  to  said  Philadelphia,  and  there  sold 
the  same  ;  yet,  though  requested^  &c. 

In  a  plea  of  account ;  for  that  the  said  D  and  one  S,  Against 
now  deceased,  and  whom  the  said  D  survived,  were,  for  baSS^'Sfr 
a  long  time,  to  wit,  from  &c.  to  &c.,  the  bailiffs  of  the  {U'*^^"^^; 
plaintiff,  to  wit,  at  &c.,  and,  during  that  time,  had  the  of  goods 
care  and  administration  of  divers  goods  and  merchandises  ^^ 
of  the  plaintiff,  to  wit,  of  twelve  chests  of  coral  beads  of 
the  plaintiff,  of  a  great  value,  to  wit,  forty  thousand 
dollars,  to  be  merchandised  and  made  profit  of  for  the 
plaintiff,  and  to  render  a  reasonable  account  of  the  same 
to  the  plaintiff,  when  requested ;  yet  the  said  D  and  S, 
in  the  lifetime  of  the  said  S,  or  the  said  D,  since  the 
decease  of  the  said  S,  though  often  required,  have  not, 
nor  hath  either  of  them,  rendered  a  reasonable  account 
of  the  same  to  the  plaintiff,  but  the  said  D  and  S,  in  the 
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lifetime  of  the  Said  S,  and  the  said  D  since  the  decease 
of  said  S,  have  refused,  and  the  said  D  still  refuses  so 
to  do.  Godfrey  v.  Saundersy  3  Wilson's  Rep.  73. 

Partner  V.  In  a  plea  of  account  J  Tor  that  the  said  C  and  D, 
SS^of"  on  &c.,  and  from  thenceforth  until  &c.,  at  &c.,  were 
]an<^and  baiUffs  of  the  plaintiff  of  certain  closes,  called  &c.,  situate 
^^  '  in  &c.,  with  the  appurtenances,  of  them,  the  said  C  and 
D  and  the  plaintiff,  and,  for  all  that  time,  had  the  care 
and  management  thereof,  and  received  the  issues  and 
profits  thereof  for  the  common  benefit  and  profit  of  the 
said  C  arid  Z),  and  the  plaintiff,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  when  thereto  required ; 
and,  during  all  that  time,  at  &c.,  were  the  bailiffs  of  the 
plaintiff,  and  had  the  care  and  management  of  great 
quantities  of  peat,  and  peat  ashes,  and  hay,  of  the  said 
C  and  D  and  the  plaintiff,  for  the  common  benefit  and 
profit  of  the  said  C  and  D  and  the  plaintiff ,  to  render  a 
reasonable  account  thereof  to  the  plaintiff,  when  thereto 
required ;  yet  the  said  C  and  D,  though  often  requested, 
have  not,  nor  hath  either  of  them,  rendered  to  the  plaintiff 
a  reasonable  account  of  the  premises,  or  any  part  thereof, 
but  have  denied,  and  still  deny  so  to  do. 

PL  Assist.  35.     Hardcastle. 

^Mt  In  a  plea  of  account ;  for  tliat  the  said  D  had  been 

goods  &c.  bailiff  of  the  plaintiff,  from  &c.  until  &c.,  and,  during  all 

^wdiM     ^^®  ^™®  aforesaid,  had,  the  care  and  disposal  of  divers 

with.         goods  and  merchandises  of  the  plaintiff,  to  wit,  of  six  half 

barrels  of  white  herrings,  four  quarter  barrels  of  salmon, 

and  one  half  barrel  of  salmon,  for  all  the  time  aforesaid, 

to  merchandise  and  make  profit  thereof,  for  the  plaintiff, 

and  to  render  him  a  reasonable  account  thereof,  when 

requested ;  yet  the  said  D,  though  requested,  hath  not 

rendered  a  reasonable  account  thereof,  but  hath  refused, 

and  still  refuses  to  render  the  same  to  him. 

P/.  Assist.  36.     Draper. 


Against  In  a  plea  of  account ;  for  that  the  said  D  was  bailiff 

fisidn^^     of  the  plaintiff^  at  &c.,  from  &c.,  to  &c.,  and  had  the 
jchooner,    ^.^re  and  mana£:ement  of  his  fifth  part  of  one  hundred 

for  not  ac-  ,_  ^         -i/.!  «i  ii»«/^         ii 

quintals  of  codfish,  caught  by  the  plarntm  and  others, 
a  fishing  crew  in   the   said   D's  schooner,  Fishhawk, 


counting 
for  fiih. 
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within  the  time  aforesaid,  and  of  the  value  of  &c^,  to 
merchandise  with,  and  make  profit  thereof,  for,  and  to 
render  his  reasonable  account  thereof,  to  the  plaintiff  on 
demand ;  yet,  &c. 

In  a  plea  of  account ;  for  that  the  said  D,  for  a  long  jomt-ten- 
time,  to  wit,  from  &c.  until  &c.,  at  &c.,  was  proprietor  ^Mmit^of  a 
of  one  undivided  moiety,  and  bailiff  of  the  plaintiff  of  chattel,  as 
the  other  undivided  moiety,  of  a  certain  mare,  and,  during  ^^^^' 
that  time,  had  the  care  and  management  of  said  mare, 
and  the  letting  out  to  hire  of  said  mare,  for  the  advan- 
tage and  profit  of  the  plaintiff  and  the  said  D,  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  on  demand ; 
yet  the  said  D,  though  requested,  hath  not  rendered  the 
said  reasonable  account  to  the  plaintifi^  but  refuses  so 
to  do.  Imp.  PL  163. 

Note.  This  action  is  given  by  4  Ann.  c.  16,  sect.  27,  in  England. 

In  a  plea  of  account ;  for  that  the  said  D,  on  &c.,  ^^**f 
and  until  &c.,  at  &c.,  had  been  bailiff  of  the  plaintiff,  of  lands  and 
twenty  messuage's  and  five  hundred  acres  of  land,  with  ^S^receiv- 
their  appurtenances,  and,  during  all  that  time,  had  the  «'  o^  mon- 
care  and  management  of  the  horses,  cows,  and  sheep,  of  cJindi»er" 
the  plaintiff,  to  wit,  of  fifty  horses,  fifty  cows,  and  five 
hundred  sheep,  to  make  merchandise  and  profit  thereof, 
for  the  plaintifi^  and  to  render  the  plaintiff  a  reasonable 
account  of  the  same ;  and,  during  the  time  aforesaid, 
that  the  said  D  had  been  bailiff  to  the  plaintiff,  at  &c., 
the   said   D,   at   &c.,   received   of  the   money   of  the 
plaintiff,  ten  thousand  dollars,  by  the  hands  of  R.  S.,  to 
make  merchandise  and  profit  thereof,  for,  and  to  rendef        «  • 
a  reasonable  account    thereof    to   the   plaintiff,   when 
requested ;  yet  the  said  D,  though  requested,  hath  not 
rendered  a  reasonable  account  thereof  to  the  plaintiff, 
but  hath  refused,  and  still  refuses  so  to  do.  * 

Imp.  PL  151. 

In  a  plea  of  account ;  for  that  the  said  D  was  bailiff  ^^% 
to  the  plaintiff  of  one  messuage  and  thirty  acres  of  land,  lands  with 
with  the  appurtenances,  in  S  aforesaid,  from  &c.  to  &c.,  Se^&c, 
and,  during  all  that  tiipe,  had  the  care  and  management  and  recdv- 
thereof,  and  sufficient  power  to  improve,  let,  and  demise,  UJ!  ™**" 
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the  tenements  aforesaid,  with  the  appurtenances,  and  to 
collect  and  receive  the  rents,  issues,  and  profits  of  all  the 
premises,  to  the  use  of  the  plaintiff,  and,  during  all  that 
time,  had  been  receiver  of  all  the  monies  of  the  plaintiff, 
and  had  as  such  received  of  the  monies  of  the  plaintiff, 
by  the  hands  of  R.  W.  one  hundred  dollars,  and,  by  the 
hands  of  W.  R.,  six  hundred  dollars,  to  render  his 
•reasonable  account  thereof,  to  the  plaintiff,  on  demand ; 
yet  the  said  D.  hath  not  rendered  his  reasonable  account 
*  thereof  to  the  plaintiff,  but  hath  refused,  and  still  refuses 
so  to  do.  Mod.  Ent.j  50. 

^^i^  In  a  plea  of  account ;  for  that  the  said  D  had  been 
for  profits  guardian  to  the  plaintiff,  and,  as  such,  had  the  custody 
of  lands.  ^£  ^Y^^  lands  and  tenements  of  the  plaintiff,  to  vi^it,  two 
messuages,  three  cottages,  and  eighty  acres  of  land, 
thirty  acres  of  meadow,  eighty  acres  of  pasture,  and 
thirty  acres  of  wood,  with  the  appurtenances,  in  &c., 
from  &c.  until  &c.  (the  plaintiff  during  all  that  time 
being  within  the  age  of  fourteen  years),  and,  during  all 
that  time,  the  said  D  received  the  issues  and  profits  of 
the  said  messuages  and  tenements,  to  render  his  account 
thereof  when  he  should  come  of  full  age ;  yet  the  said 
D  hath  not  rendered  such  account  to  the  plaintiff,  but 
hath  refused,  and  still  refuses  so  do.      Mod.  Ent.j  52. 

Note.  By  '*  full  age  "  here  is  meant  fourteen  years  ;  and,  if  the 
guardian  take  the  profits  afterwards,  he  must  be  sued  as  bailiff,  and 
not  as  guardian ;  and  this  may  be  done,  even  while  under  twenty-one 
years  of  age.     1  Inst.  89 ;  1  Woodes.  457 ;  1  Bl.  Comm.  463. 

So,  if  a  stranger  intermeddle  with,  and  take  the  profits  of  the  lands, 
the  heir  may  have  this  action  against  him,  and  charge  him,  as  guardian, 
for  the  time  he  was  under  fourteen  ;  and,  as  bailiff,  aflerwards.  Fitz. 
•  •  Nat.  Brev.  270;  Sulliv.  Lect.  175  ;  Co.  Litt.  89,  b.  90,  a.     (MSS.) 

Adra'rofa       FiRST  CouNT.     In  a  plea  of  account;    for  that  the 
against  a     Said  S  [^ititestate]  and  one  C,  now  deceased,  and  the 

whTwis     s^^^  ^»  ^^  ^'  ^^  ^^''  ^^'^  '^"S  before,  had  been,  and 
ai8o«urviv.  froHi  that  time  until  the  decease  of  the  said  C,  which 
o^an'^o'thSr  happened  on  &c.,  continued  to  be  copartners  in  trade, 
firm,  as  re- Jointly  usiog  commcrce  together  under  the  name  and  firm 
mi^ls.      of  &c.,  and  the  said  D  and  one  A,  on  &c.,  and  long  be- 
fore that  time,  were,  and  until  the  time  of  the  decease 
of  said  A,  which  happened  on  &c.,  continued  to  be  co- 
partners in  trade,  jointly  using  commerce  together,  as 
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(Mfftoerst  under  the  firai  of  &c.,  to  wit,  at  &c. ;  and  that 
the  said  D  aod  A,  being  partners  as  aforesaid,  in  the  life- 
time  of  said  A,  were  the  receivers  of  the  monies  of  the 
said  C,  S,  and  D,  from  &c.,  unto  the'  time  of  the  said  A's 
decease,  which  l^ppened  on  &c.,  during  which  time  the 
said  A  and  D  in  his  lifetime,  as  partners  as  aforesaid,  had 
jointly  received  of  the  monies  of  the  said  C,  S,  and  D, 
belonging  to  them  as  copartners,  as  aforesaid,  at  &c.,  the 
several  and  respective  sums,  mentioned  in  the  account 
hereto  annexed,  by  the  several  persons,  for  the  causes,  in 
the  way  and  in  the  manner,  respectively  mentioned  in 
said  account,  in  the  whole  amounting  to  ;^60,300,  one 
third  part  whereof  belcmged  to  the  said  S,  to  render  a  rea- 
sonable account  thereof  to  him,  when  they  the  said  A  and 
D  should  be  thereto  requested ;  yet  the  said  A  and  D, 
in  the  lifetime  of  the  said  A,  1|though  often  requested,  or 
the  said  D,  after  the  decease  o^  the^said  A,  never  ren- 
dered such  reasonable  accwnt  to^he  said  S,  in  his  life- 
time, or  since  the  decease  m  the^sa^d  S  to  the  plaintiff, 
although  often  requested,  bu^^e  s'^iH  D  still  .negle&ts  > 

and  refuses  so  to  do.  "^"^ 

Second  Coont.     And  also,  for  that  the  said  D  and  J^^J^^ 
A,  in  his  lifetime,  to  wit,  on  &c.,  and  from^thence  forth  sameaf 
until  &c.,  at  fee,  were  bailiffs  df-tll^^id  Jl^  in  his  Hfe^S^^e. 
time,  of  the  several  messua^s,  Duilding^,  part\,  of  build- 
ings, lots  and  tracts  of  land,  and  parcels  *of  reSI  estate,^ 
mentioned  in  the  schedule  hereto  annexed,  with  .the  ap-  -r 

purtenances,  of  them  the  said  S,^D,  and  C,  no^  deceas- 
ed ;  and  for  all  that  time  had  the  care  and  management 
thereof,  and  received  the  issues  and  profits  thereof,'  for  ^  / 
the  common  benefit  and  profit  of  the  said  S.  D,  and  C,^ 
daring  his  life,  and,  after  his  decease,  for  the  common 
benefit  and  profit  of  the  said  S  and  D,  and  the  executor? 
of  the  testament  of  the  said  C,  to  render  a  reasonable 
account  thereof  to  the  said  S,  when  they  should  be 
thereto  required  ;  yet,  &c.  as  before*  Essex  S.  J.  C, 
1797.  Putnam^  aivtCr^  v.  Hussey.    S.  Putnam. 

m 

In  a  plea  of  account ;  fot  that  the  said  D,  at  &c.,  was  Partner «. 
the  nsceiver  of  the  monies  of  the  plaintiff,  from  &c.  to  ^^^J;** 
&c.,  however  and  by  whatever  contract  accruijigj  for  the  - 
common  use^  benefit  and  profit  of  them^  tfte  said  D  and 
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the  plaintiffs  and,  during  that  time,  received  of  the  plain- 
tifTs  money  at  &c.,  by  the  hands  of  A.  B.  ;$flOOO,  to 
merchandise  with,  and  to  make  profit  thereof  for  them, 
the  said  D  and  the  plaintiff,  and  thereof  to  render  the 
plaintiff  a  reasonable  account  on  demand ;  yet,  though 
requested,  the  said  D  hath  not  rendered  a  reasonable 
account  thereof,  but  wholly  refuses  so  to  do.  Host.  ErU. 
19.  S.  Sewall. 

NoTB.  The  general  rule  is,  that,  where  the  plaintiiT  declares  against 
one,  as  receiver,  he  must  specify  by  whose  hands  the  monies  were 
received ;  but,  in  the  case  of  merchant  partners,  the  rule  is  dispensed 
with,  and  the  declaration  only  states  the  money  received  to  the  com- 
mon profit,  6lc.    F.  N.  B.  117,  D;  Co  Litt.  172.    (MSS.J 
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Assumpsit  is  the  proper  remedy  to  recover  damages,  for  the 
breach  or  non-fulfilment  of  any  contract,  express  or  implied,  written 
or  unwritten,  if  not  grounded  on  an  instrument  under  seal ;  and 
''  wherever  a  man  is  under  a  legal  or  equitable  obligation  lo  pay,  the 
law  implies  a  promise,  though  none  was  ever  actually  made."  Per 
Lord  Mansfield  in  Haiokes  v^  Saunders^  Cowp.  290. 

Where  Jlssumpsit  lies. 

It  lies  to  recover  back  money,  paid  tnr  mistake,  either  of  fact  or 
in  law,  money  obtained  by  imposition,  fraud,  extortion,  oppression, 
or  any  undue  advantage  taken  of  plaintiff's  situation ;  or,  for  money 
paid  for  a  consideration  that  happens  to  fail,  or  on  a  contract,  which 
is  rescinded.  1  Term.  R.  133 ;  2  Esp.  R.  639.  But  assumpsit 
does  not  lie  to  recover  back  money  paid  by  plaintiff  and  claimed  of 
him,  as  payable  in  point  of  honour  and  honesty,  though  not  recover- 
able by  law ;  as  a  debt,  barred  by  the  Statute  of  Limitations,  or 
contracted  during  infancy,  or  to  tne  extent  of  principal  and  legal 
interest,  on  an  usurious  contract,  or  for  money  fairly  lost  at  play ; 
for,  in  such  cases  defendant  may  retain,  though  he  cannot  recover 
by  law.    Cowp.  94  ;  IT.  R.  286. 

Assumpsit  lies  for  a  penalty  forfeited  upon  a  by-law.  2  Lev.  252. 
The  Barver  Surgeons  of  London  v.  Pehon% 

It  lies  upon  an  express  promise  to  pay  a  debt  upon  a  specialty, 
upon  a  new  consideration ;  as  forbearaace.  Brett  v.  Read^  Cro. 
Cfar.  250 ;  Ashbroke  v.  SAape,  Cro.  El.  240.  And  though,  gener- 
ally, Assumpsit  cannot  be  maintained  for  rent  due  on  a  lease,  if 
there  is  an  express  promise,  it  will  lie.  Johnson  v.  JUoy,  3  Lev.  150. 


ASSUMPSIT.  59 

Where  goods,  under  a  warrant  of  distress  on  a  conviction,  are  taken 
and  sold,  and  the  conviction  is  quashed,  the  owner  may  waive  the 
tort,  and  bring  Assumpsit  for  money  bad  and  received  to  bis  use. 
Undon  v.  Hooper^  Cowp.  419  ;  IT.  Rep.  387,  in  Birch  v.  Wright. 

So  where  A^s  goods  have  been  taken  in  execution  for  a  third  per- 
son's debt,  A  may  maintain  an  action  for  money  had  and  received. 
lind. 

Assumpsit  is  likewise  a  proper  remedy  to  recover  money  due  for 
freight ;  to  recover  a  legacy ;  to  recover  money  awarded  by  arbi- 
trators ;  to  recover  back  money  of  which  one  has  been  cheated  or 
defrauded ;  to  recover  back  money  paid  in  consequence  of  any  con- 
tract &c.  made  lUegal  and  void  by  statute,  if  plaintiff  is  not  porticos 
criminis;  to  recover  an  assessment  legally  made,  or  a  forfeiture  m- 
curred  by  a  breach  of  a  by-law  of  a  society ;  so  ifor  tolls ;  for  fees ; 
or  any  (Mher  charges  for  the  performance  of  any  act  required  by 
one's  office,  and  allowed  by  law ;  to  recover  back  money  paid  to 
one  acting  under  a  void  authority.    1  Sul.  22. 

So  where  a  judgment  is  reversed  for  error.  Assumpsit  may  be 
maintained  for  money  paid  under  it. 

Assumpsit  may  be  maintained  against  a  corporation  on  an  implied 
promise.     14  Johns.  118. 

It  may  be  maintained  for  the  price  of  land  sold ;  and  the  acknow-> 
ledgment  of  payment  in  the  deed  is  not  conclu^ve  that  it  has  been 
paid.     14  Johns.  210. 

Where  Assumpsit  does  not  lie. 

Where  a  man  pays  a  forged  bill  of  exchange  drawn  on  lilm,  As- 
sumpsit does  not  lie  against  an  indorsee,  who  has  acted  fairly,  to  re- 
cover the  money  back.    M.  3  ;  6.  3 ;  B.  M.  1354. 

If  A  pay  money  to  B  to  bribe  officers,  which  is  paid  accordingly, 
Assumpsit  cannot  be  maintained  against  B.  1  Sal.  22,  Tompkins  v. 
Bennei. 

But  Assumpsit  will  not  lie  to  recover  back  money  paid  into  court, 
though  paid  wrongfully. 

Where  two  are  partners  in  any  unlawful  undertaking,  and  one  re- 
ceives money  on  that  account,  the  other  cannot  maintain  Assumpsit 
for  a  share.  ^    ^  ;  •*" 

Assumpsit  will  not  lie  between  partners  in  trade,  without  an  eoh 

press  promise. 

If  A  pays  B  a  sum  of  money  to  avoid  a  suit,  in  which  he  might 
have  a  good  defence,  and  states  at  the  time,  that  he  does  it  without 
prejudice  to  his  right,  yet  he  cannot  maintain  Assumpsit  to  recover  it 
back ;  as  to  allow  it,  would  lead  to  circuity  of  action ;  smce  any  mat- 
ter which  would  enable  him  to  recover  back  the  money  paid,  would 
be  a  good  defence  to  the  former  action.  1  Esp.  N.  P.  (J.  84,  279  ; 
2  E.  N.  P.  C.  546. 

If  a  creditor,  in  payment  of  his  debt,  receives  a  note  or  bill  of  a 
third  person,  payable  at  a  future  day,  he  cannot  commence  an  action 
on  the  original  debt,  until  after  the  day  of  payment  of  the  bill  or 
note  is  elapsed.     But  if  the  bill  or  note  was  of  no  value  when  given, 
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as  if  the  bUl  was  drawn  on  a  person  having  no  funds  of  the  drawer, 
the  creditor  might  consider  it  a  nullity,  and  commence  a  suit  on  the 
original  debt  immediately.     Stedman  v.  Goochf  I  Esp.  R.  S. 

Where  a  creditor  takes  a  note  of  a  third  person  in  payment  of  his 
debt,  such  third  person  before  payment  of  the  note,  and  before  the 
time  of  payment  elapsed,  may  recover  against  the  debtor  on  a  count 
for  money  paid  to  his  use.     2  Esp.  Rep.  571. 

Assumpsit  cannot  be  maintained  upon  a  mere  casual  speaking, 
which,  being  without  any  eood  consideration,  can  be  nothing  more 
than  nudum  pactum,  and  Assumpsit  can  never  be  maintained  on  a 
promise  not  grounded  on  a  good  consideration.    2  Lev.  30. 

If  A  requests  B  to  do  an  att,  whicE  B  knows  to  be  a  trespass,  and 
promises  d  an  indemnity.  Assumpsit  cannot  be  maintained  against  A, 
since  the  promise  is  absolutely  void.  But  if  B  does  not  know  the 
act  to  be  a  trespass,  the  promise  is  binding.     17  Johns.  142. 

Where  an  infant  and  another  make  a  joint  promise,  and  the  infant 
avoids  his  promise,  the  joint  promisor  may  be  sued  atene,  and  if  he 
pleads  in  abatement  that  there  is  a  joint  promisor  not  named,  the 
plaintiff  may  reply  the  special  matter.  See  Gibbs  v.  Merrill,  3 
Taunt.  307. 

An  action  of  Assumpsit  cannot  be  maintained  to  recover  the  value 
of  a  parcel  of  prints  of  a  libellous  or  indecent  nature.  Fores  v. 
Johns,  4  Esp.  R.  98. 

Of  Considerations,  nndum  pactum,  fyc. 

'the  possibility  of  a  benefit  to  the  defendant,  or  detriment  to  the 
plaintiff,  or  a  suspension  or  forbearance  of  right  on  the  plaintiff's 
part,  is  a  sufficient  -consideration  for  an  express  promise.  But  for- 
bearance where  there  was  no  right  of  action,  is  no  consideration. 
Loyd  V.  Lee,  Str.  94 ;  1  Show.  183. 

A  mere  moral  obligation,  which  cannot  be  enforced  at  law,  is  not 
a  sufficient  consideraUon  for  an  implied  promise.  But  if  there  is  an 
express  promise,  it  is  a  good  consideration,  and  not  merely  nudum 
pactum,  2  East,  505  ;  Atkins  v.  BaniDell,  CowpePs  R.  290.  See 
MUls  V.  Wyman,  3  Pick.  207. 

One  promise  is  a  sufficient  consideration  for  another  between  the 
same  persons,  and  therefore  mutual  promises  are  grounded  on  a  suf- 
ficient consideration.     1  Sid.  180. 

TTius  A  promises  to  marry  B  j  and  B  promises  to  marry  A ;  the 
consideration  is  sufficient. 

Of  setting  out  the  consideration  fyc.  in  the  Dedaraiion. 

1.  If  a  good  consideration  and  a  frivolous  one  are  both  alleged, 
and  the  good  one  alone  is  proved,  the  plaintiff  may  recover. 

2.  If  ivvo  good  considerations  are  alleged,  and  one  only  is  proved, 
the  plaintiff  cannot  recover.  See  Broum  v.  London,  1  Lev.  298  ; 
Cro.  Eliz.  146.  So  if  one  is  illegal,  the  plaintiff  cannot  recover  on 
the  other. 
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S.  Where  a  promm  is  grounded  oo  two  coDsidentlioDSy  and  the 
phintiff  declares  only  on  one,  he  cannot  have  judgment ;  it  is  ground 
m  a  Donsait.  • 

It  is  immaterial  from  whom  a  consideration  passes,  if  it  is  a  suffi- 
dent  foundation  for  a  valid  promise.  See  C(woi  ei  al*  v.  Hatkins^ 
3  Pick.  92. 

4.  A  consideration  executed,  as  labour  performed,  money  paid, 
be.,  must  he  alleged  to  have  been  done  at  the  defendant's  request, 
otherwise  the  promise  will  appear  to  be  nudum  p€u:tvm.  But  a  past 
consideration  beneficial  to  me  defendant,  and  to  which  he  assents 
afterwards,  has  been  held  to  be  sufficient.     14  Johns.  37^. 

5.  In  the  case  of  agreements,  not  under  $eal^  a  good  considera- 
tion most  always  be  alleged  and  proved. 

6.  When  a  contract  consists  of  several  distinct  parts,  it  is  suffix 
cient  to  state  so  much  as  contains  the  entire  consideration  for  the 
act,  and  the  entire  act  promised.  Clarke  v.  Crray,  6  East,  567. 
Collateral  matters  may  be  omitted.  Ibid.  JVSles  v.  Sherwood,  8 
East,  7.  See  2  East,  2.  Or  such  as  are  irrelevant  to  the  breach ; 
or  such  as  are  merely  insensible.     2  B.  &  P.  51. 

7.  But  when  the  contract  is  entire,  to  do  several  things.  It  cannot 
be  declared  on  as  a  several  contract,  to  do  one  of  those  things. 

8.  It  is  not  necessary  in  any  case,  in  declaring  on  a  promise,  to 
state  that  it  was  made  in  writing ;  not  even  in  aeclaring  on  a  pro- 
missory note.  The  plaintiff  may  declare  on  the  contract  or  promise, 
and  use  the  memorandum  as  evidence  of  it.    See  4  Johns.  R.  237. 

9*  Where  the  count  is  on  a  promise  made  on  an  executory  con- 
sideration, it  is  necessary  that  performance  should  be  averred ;  but 
if  the  consideration  is  executed,  it  is  unnecessajy. 

Where  Ae  general  allegationy  "  although  often  requesfed,^^  is  suffir 
dent^  and  where  a  special  request  must  be  alleged. 

Where  the  promise  is  to  perform  or  pay  a  mere  debt  or  duty,  this 
general  allegation  is  sufficient. 

Where  the  debt  is  not  incurred  until  a  request  is  made,  this  gen- 
eral allegation  is  not  sufficient ;  a  special  request  must  be  alleged* 
Cro.  Eliz.  85,  Deverdy  v.  Wdbore. 

Where  the  promise  is  merely  to  pay  a  sum  of  monqr  already  due, 
on  request,  this  allegadon  is  sufficient.  YeL  66 ;  Cro.  Car*  35 ; 
Cro.  Eliz.  218;  1  Johns.  Cas.  319. 

Where  the  promise  is  to  deliver  any  thing,  other  than  money,  as  a 
bone  &c.,  on  request,  a  special  request  must  be  alleged.   Lut*  231. 

Where  the  promise  is  to  pay  or  deliver  money,  or  any  thing  else, 
on  a  certain  day,  no  special  request  need  be  alleged.  Cro.  Eliz. 
218,  Binde  v.  PlaxM, 

Where  the  promise  is  to  pay  a  certain  sum  of  money  on  a  certain 
day,  on  request,  a  special  request  need  not  be  alleged.  ^ 

Where  the  promise  is,  if  a  third  person  does  not  pay  a  certain  sum 
of  money,  to  pay  the  same  on  a  certaiD  day  on  request,  a^^eeial 
request  is  necessary. 
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Where  the  promise  is  to  deliver  goods  on  a  certain  day  on  request, 
a  special  request  must  be  alleged. 

Where  the  pi^mise  to  pay  is  ijnpUed  by  law,  the  general  allega- 
tion, "  althougn  often  requested,"  is  sufficient. 

If  a  promise  is  made  by  three,  a  special  request  to  one  is  suffi- 
cient    Com.  Dig.  Plead,  (c.  71)  cites  Noy,  135. 

(}f  tSverments*  * 

As  a  general  rule,  the  plaintiff  ought  to  aver  every  thing  that  is 
necessary  to  show  that  he  has  a  good  cause  of  acUon. 

But  mere  inducement,  the  performance  of  conditions  subsequent, 
matters  immaterial^  or  unnecessarily  alleged,  or  things  that  are  ap- 
parent to  the  court,  need  not  be  averred. 

Of  Averments  of  Performance^  Notice  j  Request j  fyc. 

In  cases  of  mutual  promises,  where  the  performance,  on  the  de- 
fendant's part,  depends  on  an  act  to  be  performed  in  the  first  place 
by  the  plaintiff,  it  is  necessary  that  the  Declaration  should  contain  an 
averment,  either  tliat  the  plaintiff  has  performed  the  act,  or  some 
le^al  excuse  for  not  performing,  as  tender  and  refusal ;  discharge  by 
the  defendant ;  want  of  notice,  where  necessary  to  be  given  by  the 
defendant;  Szc. 

It  has  been  said,  that  an  averment  of  the  performance  of  condi- 
tions precedent,  is  sufficiently  established,  by  proving  that  the  de- 
fendant has  waived  it.  See  Knxght  v.  Crockford^  1  Esp.  R.  194. 
^uare. 

But  in  cases  where  the  plaintiff's  promise  {and  not  the  perform- 
ance of  it)  is  the  consideration  of  the  defendant's  promise,  it  is  in 
no  case  necessary  to  aver  performance  or  a  readiness  to  perform  on 
the  plaintiff's  part ;  on  the  contrary,  where  diere  are  mutQal  reme- 
dies, if,  by  the  terms  of  the  plaintiff's  promise,  the  time  for  the  per- 
formance of  it  elapsed  without  his  having  performed,  and  the  time 
for  the  performance  of  the  defendant's  promise  has  since  elapsed, 
the  plaintiff  may  recover  against  the  defendant  for  not  performing  his 
promise,  and  leave  the  defendant  to  recover  for  the  plaintiff's  non- 
performance in  like  manner.  1  Lev.  293 ;  1  Salk.  1 12 ;  1  Lev. 
87 ;  Comb.  256.  But  not  where  performance  on  the  plaintiff's 
part  is  the  consideration  for  that  on  the  defendant's  part.  7  Co. 
10,6. 

Where  the  defendant  cannot  know  how  much  to  pay,  without  luy- 
tice  from  the  plainiiffy  notice  must  be  averred  in  the  declaration. 
SeeHM-d.  42. 

Otherwise  if  it  depends  on  a  stranger,  for  then  the  defendant  must 
inform  himself  at  his  peril.    2  Bui.  44 ;  Cro.  Car.  133. 

Where  the  performance  of  the  defendant's  promise  depends  upon 
some  act  to  be  done  by  the  plaintiff,  and  lyin^  withb  the  plaintiff's 
knowledge,  it  must  be  averred  in  the  declaration  that  the  defendant 
had  notice  of  such  act.    2  Cro.  432. 
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Where  the  defeodaat's  paibnnance  depends  upon  some  act  to  be 
done  by  a  stranger,  equally  known  to  both  parties,  no  notice  need 
be  alleged.     2  CrO.  137 ;  2  Bids.  144. 

Where  the  defendant's  performance  depends  qp  some  act  to  be 
performed  by  a  stranger,  known  by  the  plaintifl^  but  not  by  the  de- 
fendant, not  only  performance  by  the  stranger  must  be  averred,  but 
also  notice  of  it  to  the  defendant     See  2  Cro.  432. 

Where  the  defendant  is  to  perform  before  a  stated  dme,  and  the 
performance  depends  upon  notice  to  be  given  by  the  plaintiff,  an 
averment  of  notice  after  that  time  is  bad ;  because  then  the  defend- 
ant's promise  is  discharged,  for  want  of  seasonable  notice  by  the 
plaintiff. 

Where  nodcefs  necessary,  yet  the  want  of  it  is  excused  by  the 
party's  absconding  to  avoid  it.     1  Salk.  214. 

A  request  impliedly  contains  in  it  a  notice  of  every  thing  pur- 
ported by  it,  but  to  answer  the  purpose  of  a  notice,  it  must  appear 
to  have  been  made  at  the  proper  dme  and  place,  and  to  the  proper 
person.    Cro.  Eliz.  250. 

It  should,  however,  be  pleaded  as  a  nodce,  as  well  as  a  request ; 
for  ii  notice  is  necessary,  and  a  request  only  is  pleaded,  it  would  be^ 
bad  on  a  special  demurrer.     Cro.  Jac  228. 

A  videlicet  is  useful  to  prevent  the  danger  of  a  fatal  variance  in 
those  cases  where  a  statement  of  immaterial  circumstances  may 
impose  a  necessity  of  proof  of  them,  as  alleged ;  but  where  the  cir- 
cumstances are  nuUerudj  the  danger  is  not  prevented  by  a  videlicet. 
4  D.  &  E.  314. 

Of  a  Variance. 

A  variance  in  the  declaration,  from  the  terms  of  the  contract 
Q&red  in  evidence  of  it,  is  fatal.  An  erroneous  description  of  the 
subject  matter  of  the  promise  is  a  variance. 

An  error  in  stating  the  legal  import  of  the  contract  itself,  is  a  vari- 
ance. So,  a  mistake  of  the  amount  of  sums  in  express  contracts,  or 
dates,  or  the  number  of  the  parties,  or  the  time,  or  the  place  of  de- 
livery or  payment.  So,  where  part  only  of  the  contract  or  promise, 
if  entire,  is  stated.  So,  if  the  contract  is  conditional,  and  it  is  de- 
clared on  as  absolute,  and  vice  versa.  So,  where  the  evidence  does 
not  prove  the  whole  of  tlie  promise,  as  declared  on.  If  any  alter- 
native, option,  or  discretion  is  left  to  either  party  in  a  contract,  it 
roust  be  stated,  or  there  will  be  a  fatal  variance ;  for  a  promise  in 
the  alternative  is  no  proof  of  an  absolute  one.  See  Bos.  &  Pul. 
216;  8  East's  R.  8. 

If  the  plaintiff  should  declare,*  that,  in  consideration  of  &c.,  the 
defendant  promised,  amongst  other  thingSyio  pay  so  much,  it  will  be 
fatal,  as  from  his  own  showing  it  appears  that  he  has  not  stated  all 
die  promise,  and  judgment  will  be  arrested  after  verdict.    Al.  5. 

1  et  where  A  contracted  to  deliver  B  a  young  horse  worth  £80, 
with  a  warranty  tbatjt  hpid  never  been  in  harness,  a  declaration  was 
supported,  though  Ha^  warranty  was  omitted  in  it.     But  this  was  on  * 
the  ground  that  the  warranty  was  a  distinct  promise,  and  not  part  of 
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the  same.    Yet  it  will  be  safer  in  such  cases,  generally,  to  insert 
the  whole  agreement  in  one  count  at  least. 

Of  asngning  the  Breath. 

9 

In  general,  the  breach  may  be  assigned  in  the  words  of  the  pro- 
raise,  or  in  any  words,  which  contain  the  sense  or  edect  of  the  pro- 
mise, though  not  the  precise  words  of  the  contract.  Yelv.  39 ;  Ray. 
14 ;  3  Lev.  170.  Thus,  if  money  is  promised  to  be  paid  to  the 
plaintiff's  wife^  the  breach  may  be  assigned,  that  it  was  not  paid  to 
theplaintiff.  r 

The  plaintiff  may  assign  as  many  breaches  of  the  contract,  in  the 
same  count,  as  he  thinks  fit,  without  liability  to  exception  for  dupli- 
city. But  if  the  plaintiff  declares  for  a  penalty  which  becomes  due 
on  any  single  breach,  at  common  law  it  will  be  duplicity  to  assign 
more  than  one  in  a  single  count,  though  this  is  remedied  by  tlie 
English  statute.  8  &  9  W .  III. 

If  some  breaches  are  well  assigned  and  others  not,  and  there  is  a 
general  verdict  with  entire  damages,  judgment  will  be  arrested.  See, 
however,  2  Johns.  R.  283.     See,  also,  2  Bin.  287. 

But  in  such  case,  if  there  is  a  demurrer  to  the  whole  declaration, 
judgment  will  be  given  for  the  breaches  well  assigned.  1  Saund. 
286,  n.  9. 

The  breach  should  be  coextensive  with  the  promise,  for  if  larger 
or  narrower,  the  declaration  oftentimes  will  be  bad.  1  Vent.  64  ;  2 
Sid.  447,  440  ;  Hard.  320.  And  though  in  some  cases  where  the 
breach  is  narrowed,  the  declaration  may  stand ;  yet  the  evidence  will 
be  restrained  to  the  breach  so  narrowed.     3  D.  8c  E.  307. 

Where  a  promise  is  to  do  one  of  two  things,  the  plaintiff  must 
conclude  with  alleging,  that  the  defendant  has  performed  neither ; 
since  the  performanceof  either  of  the  alternatives  will  be  a  perform* 
ance  of  his  contract.     Hard.  320. 

But  to  assign  a  breach  properly,  it  is  recommended  rather  to  fol- 
low tlie  best  precedents,  than  to  trust  fb  general  rules  and  principles, 
the  exceptions  to  which  are  numerous,  and  which  possibly  may 
govern  die  very  case  in  hand.  Where  a  breach  may  be  assigned  in 
general  terms,  and  where  it  is  necessary  to  state  particulars,  it  is 
not  easy  in  every  case  to  determine ;  indeed  an  intimate  acquaint- 
ance with  special  pleading  and  long  experience,  can  alone  secure 
safety  to  a  practitioner,  who  ventures  to  plead  without  reference  to 
the  draughts  which  have  received  the  sanction  of  the  courts. 

Of  Special  Damages. 

Where  particular  damages  arise  to  the  plaintiff,  from  the  defend- 
ant's breach  of  contract,  which  are  merely  collateral,  and  not  neces- 
sarily resulting  from  it,  such  damages  should  be  stated  specially ; 
otherwise  the  plantiff  will  not  be  permitted  to  give  evidence  of  them. 
They  must  be  stated  with  the  names  of  persons,  but  it  is  not  neces- 
sary to  state  any  number  or  amount  precisely.  It  is  obvious  that  no 
evidence  will  be  admitted  of  any  damages,  which  have  arisen  since 
the  commencement  of  the  action.     Lawes  on  Assu.  283. 
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In  alleging  such  daiqtfgesy  k  seems  sufficieat  to  say,  that,  by  rea- 
son of  the  premises,  the  consequences  complained  ofi  happened,  and 
leave  the  particular  manner  of  their  happening  to  the  evidence.  See 
I  T.  R.  508.  When  the  nature  of  the  case  renders  it  impracticable 
to  give  a  very  oircunistantial  account  of  these  special  damages,  so  • 

much  as  the  su^ect  matter  allows,  is  all  that  reasonably  caa  be  ex- 
pected. 8^T.  K.  130.  This  was.  a  case  of  tort,  but  the  reason  of 
the  rule  applies  to  other  cases. 

It  seems,  if  special  damages  are  alleged,  but  there  is  a  sufficient 
cause  of  action  without  them,  it  is  in  no  case  necessary  to  enter  into 
any  evidence  of  them.  This  is  the  rule  in  torts.  See  Cook  v.  Fields 
3  E^.  R.  133. 

1 .   InBEBITATUS  AsStMPSlT. 

This  action  may  be  maintained  on  a  foreign  judgment,  and  it 
seems  also,  upon  a  judgment  of  any  court,  not  rf  record.  Doug.  1,  4. 
The  judgment  is  sufficient  consideration  for  an  implied  promise. 

IndeUtatus  Assumpsit  cannot  be  maintained  on  a  collateral  un- 
dertaking; a  special  count  is.  necessary.  1  Vent.  268.  Therefore 
it  Will  not  lie  on  a  promise  to  pay  the  debt  of  another. 

Where  debt  will  not  lie,  generally  Indebitatus  Assumpsit  cannot  be 
maintained  ;  and  therefore,  it  will  not  lie  on  mutual  promises*  In 
many  cases,  however,  where  money  is  payable  by  instalments,  Inde- 
bitatus Assumpsit  may  be  maintainedfor  the  first  instalment,  although 
Debt  cannot  be  maintained  imtil  the  last  day  of  payment.  So, 
if  gpods  are  to  be  delivered  at  different  times,  this  action  may 
be  maintained  after  each  delivery,  but  Debt  wiU  not  lie  until  the 
whole  are  delivered.  Lawes  on  Ass.  347. 

In  general,  it  may  be  observed,  that,  where  the  plaintiff  declares 
on  a  special  agreement,  and  also  on  the  general  counts  in  Indebitatus 
Assumpsit,  if  he  fails  m  his  attempt  to  prove  his  special  count,  still 
he  may  recover,  if  he  proves  sufficient  to  maintain  his  general  counts. 
Doug.  61. 

This  action  b  either,  1.  for  goods  sold  &x;.  2.  services  performed 
&c.  for  a  certain  price  ;  or,  3.  it  is  for  money  had  and  received  by 
the  defendant  to  the  plaintiff's  use  ;  or,  4.  for  money  which  the 
plaintiff  has  lent  to  the  defendant ;  or  .6.  which  he  has  laid  out  for  the 
defendant's  use  at  his  request ; .  9r  6.  it  is  for  the  balance  found  djue 
to  the  plaintiff,  on  a  statement  of  accounts  with  the.  defendant  j  or  7. 
for  so  mucb  as  the  plaintiff  is  reasonably  entitled  to ;  or  8.  for  use 
and  occupation.  With  regard  to  the  money  counts,  they  may  be  ^ 
joined  in  one,  as  in  the  precedent,  subjoined  in  its  proper  place,  and 
the  plaintiff  will  recover  on  either  so  much  as  he  proves.  4  Johns. 
R.  280. 

1 .  For  Goods  soUj  S^c. 

Where  goods  are  sold,  to  be  delivered  at  a  future  day,  and  no  day 
of  payment  is  set,  nor  understanding  that  the  goods  are  to  be  paid 
for  on  delivery,  but  earnest  is  paid ;  the  vendor  may  maintain  this 
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atidon  fer  goods  sold  and  delivered,  immedialelyy  before  deEveriog* 
the  soods.  See  2  Bl.  Com.  448  ;  1  Sir.  407  ;  See^ibo  1  SaL  1  ta. 

Where  goods  are  sold  generally,  though  earnest  has  been  paid,, 
die  vendor  may  retain  the  goods  till  payment,  though  he  cannot  suet 
fat  the  price  until  he  has  delivered  or  tendered  the  goods.  3  Easa 
R«  102*  But  if  the  goods  are  sold,  but  a  future  day  is  set  for  tbei 
payment,  the  buyer  may  take  away  the  goods  immediately,  a»  the- 
seller  waives  hb  lien  on  the  goods.     See  Dyer^  30,  a. 

Where  A  sells  B  a  horse,  and  B  gives  earnest  (which  may  be  a 
small  piece  of  money,  a  glove,  or  any  thing  else  as  well  as  money),; 
and  leaves  the  horse  in  A's  possession,  and  the  horse  diei  before 
delivery  to  B,  A  may  recover  the  price  of  the  horse  under  this  count. 
But  if  earnest  is  not  paid,  and  there  is  no  memorandum  in  writing, 
the  loss  will  fall  on  A.     3  Bam.  &;  Aid.  855  ;  7  East,  571. 

Where  a  number  of  things  of  the  same  kind,  as  ten  barrels  of 
flour,  are  bargained  for,  the  seller  can  maintain  no  action  until  all  of 
them  are  delivered  or  tendered,  unless  it  was  cxpressdy  agreed,  that 
each  article  should  be  paki  for,  when  delivered.   See  2  New  R.  61. 

So  Indebitatus  Assumpsit  may  be  maintained  for  the  value  off  goods 
obtained  by  fraud,  waiving  the  tort.     3  Taunt.  274.  - 

Where  goods  are  bought  by  sample,  and  on  examination  are  found 
of  inferior  quality  ;  the  buyer  is  not  obliged  to  take  them,  even 
although  a  proportional  allowance  is  offered,  and  although  it  may  be 
customary  m  such  cases,  to  take  them  in  that  way.     6  Taunt.  445. 

Whdre  goods  are  sold  by  sample,  and  the  sample'  fairly  corres^ 
ponds  with  the  commodity  in  bulk,  the  seller  is  not  answerable  if  the 
goods  turn  out  to  be  unmerchantable.  And  the  seller  is  not  liable 
for  a  latent  defect,  where  there  is  no  fraud,  without  ab  express  wai^ 
raotv  against  it.    2  East,  314. 

But  on  every  contract  of  sale  to  furnish  manufactured  goods,, 
whether  by  sample  or  otherwise,  if  there  is  opportunity  to  inspect 
them,  the  law  implies  a  warranty  that  they  shall  be  merchantable, 
however  low  the  price  may  be.  4  Camp.  169,  144 ;.  2  Camp.  169  $ 
144;  2  Camp.  391. 

If  an  article  is  sold  <<  with  all  faults"  expressly,  the  seller  is  still 
answerable,  if  he  practises  artifice  to  prevent  the  discovery  of  de- 
fects. MeUish  v.  MoUeux,  Peake*s  N.  fa  C  115.  Or,  if  at  the  time 
he  knew  of  a  latent  defect,  which  it  was  not  in  the  power  of  the 
bu^  to  discover.    3  Camp.  506,  351. 

Where  goods  are  sold  by  sample  or  warranty,  and  turn  out  to  be 

of  an  inferior  quality,  the  buyer  may  return  them,  or  tender  them 

.     back ;  but  if  he  retains  them,  he  cannot  set  up  the  inferior  quality  of 

the  goods  to  reduce  the  price  to  a  mcanttcm  wdebant^  but  must  rely 

on  the  warranty  for  damages,     2  Wils.  319  ;  1  Camp.  40. 

In  Massachusetts  it  is  settled,  that  a  sale  of  chattels  by  auction  is 
within  the  statute  of  frauds.     David  v.  RoweU,  2  Pick.  64.     There  . 
must,  therefore,  be  a  memorandum  in  writing.  - 
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2-  For  Work  dane^  fyc. 

Where  there  is  nothing  to  the  contrary,  in  the  terras  of  the  special 
tgreeinent  under  which  work  has  been  done,  the  plaintiff  may  re- 
cover under  this  count.     Hoh's  R.  236.' 

Where  there  is  a  qpecial  contract  to  perform  certain  work  at  as 
•dgreed  price,  and  a  particular  mode  of  payment  is  stipulated,  the 
phintiff  must  declare  specialiv.  But  if  any  of  the  work  is  done 
under  addiUomi  ordersy  the  plaintiff  may  receiver  ibr  that,  under  diis 
^MNiDt,  or  a  quantum  meruit.    Ibid. 

But  if  the]^ntiff,  of  his  own  mere  motion,  deviates  from  the  plan, 
-and  uses  had  matertab,  he  cannot  recover  at  all.  In  the  language 
of  Caiief  Justice  Mansfield,  in  EUi$  v.  Hamlin ^  (3  Taunt.  52,)  **  if 
the  defendant  b  obliged  to  pay,  in  a  case  where  there  is  one  devia- 
dan  from  his  contract,  he  may  equally  be  obliged  to  pay  for  any 
thing,  liow  far  soever  distant  from  the  contract  stipulated  for.'' 
i  Camp.  S8  ;  7  East's  R.  47d ;  13  Johns*  ^6,  53 ;  14  Johns.  377. 
At  any  rate  he  can  recover  no  more  than  the  value  of  bis.  services 
to  the  defendant ;  and,-  if  to  the  defendant  they  are  of  no  value,  the 
plaiofiffeanoot^  recover  at  all. 

In  England,  no  actbn  can  be  maintained  by  counsel,  for  their  fees. 
And,  if  a  fee  is  given  to  counsel,  to  attend  a  cause,  which  he  does 
not  attend,  no  action  lies  to  recover  it  back.  Bul^  in  this  country,  it 
is  supposed  the  law  is  otherwise^  in  both  cases. 

If  a  person  entices  away  an  appreivtice,  the  master  may  recover 
for  the  apprentice's  labour  in  this  form  of  action.  1  Taunt  .112  ;  3 
Mau.  (&  SeL  191. 

An  action  cannot  be  maintained  to  recover  a  sum  of  money  for 
endeavourii]^  to  procure  a  pardon.  Nor  if  paid,  to  recover  it  back. 
S  E$p.  R,  253.  Qufsre. ,  See  Sty.  .465*  Public  policy  seems  to 
require,  that  such  applications  should  proceed  from  disinterested 
motives. 

Where  services  are  performed  merely  under  the  expectation  of  a 
legacy,  no  action  can  be  maintained  for  them.     Stra.  728. 

Where  parties  intend  a  contract  by  deed,  but  it  is  executed  by 
one  only,  if  any  services  are  done  under  the  contract  by  the  person 
who  executes  the  deed,  he  may  recover  under  this  count  m  As- 
sumpsit against  the  other,  who  has  not  executed  it.     3  Esp.  R.  42* 

3.  Money  had  and  received. 

Generally,  wherever  one  person  receives  money,  to  which  an- 
other is  entitled  in  foro  consctenticRy  this  is  the  proper  form  of  action, 
and  mode  of  declaring. 

But  in  this  count,  the  precise  sum  alone,  without  interest,  is  re- 
coverable, unless  there  is  a  specific  agreement  to  pay  interest* 
Moses  V.  MFarlane,  2  Bur.  1005 ;  De  HavHand  v.  Bowerbankj  1 
Camp.  52  ;  1  B.  fc  P.  286  ;  4  M.  fa  S.  478. 

Any  thing  received  by  the  defendant  as  money ,  e.  g.  bank  bills, 
win  be  sufficient  to  justify  this  manner  of  declaring.  But  if  pot 
received  as  money,  it  is  otherwise.     13  East,  20.    3  Camp*  199. 


^ 
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If  A  gives  B  money  to  pay  C^s  debt,  but  couuterraands  before 
ayment,  C  can  maintain  no  action  for  the  money  against  B,  whistber 
e  has  paid  over  to  A  or  not.     I  Moore,  74  ;  7  Taunt.  339. 

If  the  plaintiff  is  entitled  to  the  money,  it  is  of  no  consequence 
whether  tne  defendant  received  it  of  the  plaintiff  himself,  or  of  a 
third  person.  As,  if  the  plaintiff  has  been  compelled  by  duress  to 
pay  a  sum  of  money  to  the  defendant,  or  the  defendant  has  obtained 
It  from  the  plaintiff  by  any  species  of  fraud,  this  form  of  action  may 
be  maintained.  So,  if  he  has  paid  the  defendant,  under  mistake  of 
facts,  or  for  a  consideration  that  has  failed,  &c.  &c.  But,  where  the 
plaintiff  has  paid  to  the  defendant  the  price  of  a  horse  warranted 
sound,  which  turns  out  to  be  unsound,  this  action  cannot  be  maintain- 
ed, but  only  a  special  action  on  the  warranty.  Cowp.  818 ;  Doug. 
23.  But,  if  A  pays  B  for  a  horse,  with  liberty  to  return  it  witliin  a 
certain  time,  or  the  like,  and  A  returns  it  accordingly,  he  may  r^ 
cover  the  price  back  in  this  action.     See  7  T.  R.  18i. 

If  the  plainti^  without  being  particepe  crimnisj  pays  nx>ney  to  the 
defendant,  on  a  considerat'ton  illegal  in  itself,  (for  instance,  usury,) 
it  may  be  recovered  back  in  this  form  of  action. 

Or,  if  the  plaintiff  is  ^articq^s,  he  may  recover  back  the  money 
while  the  consideration  is  executory,  but  not  after  it  is  executed. 
2  B.  &  P.  467. 

If  money  is  paid  to  A,  for  the  use  of  B,  A  cannot  set  up  the  ille- 
gality of  the  consideration  as  a  defence,  in  an  action  by  B  to  re- 
cover this  money,  as  received  by.  A  to  his  use.     1  B.  &  P.  3. 

Wherever  A  delivers  B  a  sum  of  money  to  apply  to  a  particular 
purjpNOse,  and  B  neglects  to  apply  it,  an  action  for  money  had  and 
received  may  be  maintained  by  A  against  B.     I  Salk.  9. 

Generally,  where  money  in  dispute  is  deposited  with  a  stake- 
holder &c.,  the  person  legally  entitled  to  it,  may  recover  it  under 
this  count.     9  E:ast,  378  ;  1  H.  BL  218. 

If  A  sells  goods  belonging  to  B  without  authority  from  him,  B  may 
recover  the  money  received  for  them  in  this  form  of  action,  or  may 
maintain  trover  at  his  election.  See  Longchamp  v.  He?try,  Doug. 
J  37.  See  also  another  case  where  plaintiff  was  permitted  to  recover 
under  this  count,  where  specified  property  and  not  money  was  de- 
livered.    Ld.  Raym.  1007. 

Where  a  sheriff  claimed  a  larger  fee  than  he  was  cntided  to,  and 
the  attorney  paid  it,  it  was  held,  he  might  recover  back  the  excess 
under  this  count.     2  Barn.  &;  Al.  562. 

Where  A,  being  ignorant  of  circumstances,  which  would  be  a  good 
defence  to  B's  claim,  pays  B  who  is  aware  of  diem,  A  may  recover 
the  naoney  back  in  this  form  of  action.  3  Mod.  635.  But  if  A, 
knowing  all  the  circumsUnces,  or  having  the  means  of  knowing  all 
circumstances,  pays  B  a  claim,  which  he  is  under  no  legal  obliga- 
tion to  pay,  he  cannot.     6  Taunt.  543 ;  1  Esp.  R.  84. 

A,  in  paying  a  note,  gives  B  a  counterfeit  bill;  the  amount  of  it 
may  be  recovered  by  B  under  this  count  against  A.  See  4  Esp. 
201  ;  17  Mass.  R.  28,  376. 

A  forges  a  bill  of  exchange  in  B's  name,  on  C,  in  favour  of  D,  who 
for  a  valuable  consideraUon  endorses  it  to  E,  who  is  ignorant  of  the 
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tcftgisry^  C  pays  E,  supposing,  the  bill  of  exchange  to  be  drawn  by 
B ;  C  cannot  recover  the  money  back  from  E.  See  3  Bur.  1354  ; 
6  Tannt.  76. 

A  pays  money  to  B,  by  mistake,  and  directs  him  to  pay  it  to  C, 
B,  before  countermand,  pays  it  accordingly.  A  cannot  maintain 
diis  action  against  B,  though  he  may  against  C^  Cowp.  566,  806 ; 
4  Bur.  1984  ;  Dou^.  637. 

A  pays  B  for  100  lbs.  \^ight  of  a  commodity  at  a  certain  rate  per 
pound.  There  turns  out  to  be  only  50  lbs.  A  may  recover  back  the 
amount  overpaid,  under  this  count ;  or  the  whole  purchase  money,  if 
it  WHS  of  the  essence  of  the  contract,  that  there  should  he  (00  lbs. 

A  pays  B  a  sum  of  money  upon  trust ;  while  the  tru^i  c^ntitiues, 
a  count  for  money  had  and  received  will  not  lie  ;  but  afl^ir  the  deter^ 
mioation  of  tlie  triist,  whatever  remains  unexpended  may  be  r#Dvered 
back  under  this  count.     8  Taunt.  263 ;.  Holt's  N.  P.  Cas..  fiO^^. 

Generally,  where  A  owes  B  a  sura  of  money,  and  B  assigns  tb6 
debt  over  to  C,  with  A^s  asseniy  C  in  his  own  name,  imf  recover 
the  debt  under  this  count  against  A,  as  for  money  receive^  by  A  to 
his  use.     Surtees  ei  d.  v.  Hubbardy  4  Esp.  R.  204  ;  1  H.  B.  239. 

This  doctrine,  however,  should  not  be  carried  too  far.  Ought 
the  assignee,  in  any  case,  to  be  able  to  maintain  an  action  as  for 
money  had  and  received,,  where  the  assignor  could  not  have  main* 
tained  the  same  ? 

Where  negotiable  paper  is  made  payable  to  bearer,  way  "bona  fide 
bolder  of  the  note,  may  recover  under  this  count  against  the  fimker  or 
drawer.     3  Bur.  1516.  -  "!./  r 

A,  being  indebted  to  B,  promises  to  accept  a  bill  to  be  drawn  oq 
him  for  the  amount ;  B  draws  in  favor  of  C  ;  C  indorses  to  D..  This 
promise  of  A  is  not  an  acceptance,  and  D  cannot  maintain  an  action 
for  the  amount,  either  on  a  count,  as  for  ^  an  acceptance,  or  on  a   \ 
count,  for  money  had  and  received  by  A  to  his  use.   1  East's  R.  98,  ^ 
Johnson  v.  CoUings, 

If  A  pays  money  to  B  to  be  applied  to  a  particular  purpose,  and 
B,  by  mistake,  pays  it  to  C,  who  is  not  entitled  to  it,  A  cannot  main- 
tain this  action  against  C,  for  want  of  privity.  2  Camp.  123. 
The  acceptor  of  a  bill  of  exchange  gives  B  money  to  pay  it,  the 
bolder  sues  B ;  B  may  take  advantage  of  any  defence  which  the 
acceptor  might  set  up.  1  Camp.  372,  Redshaw  y.  Jackson;  3 
Camp.  107,  Baker  v.  Birch, 

Where  a  deposit  is  made  on  a  contract  which  is  afterwards  re- 
scinded^ under  this  count,  the  deposit  may  be  recovered  back.  1 
Camp  337  ;  2  Esp.  R.  639 ;   1  T.  R.  133. 

But  not  while  the  contract  continues  open.  Doug.  24 ;  7  East, 
274. 

Wherever  the  insured  are  entided  to  a  return  of  premium,  they 
may  recover  it  back  under  this  count.  Thus,  if  the  policy  is  void 
on  account  of  a  non-compliance  with  warranties ;  if  the  ship  be  not 
sea  worthy  and  there  is  no  fraud  in  the  insured ;  if  the  voyage  is 
divbible  and  part  only  of  the  risque  is  incurred ;  if  by  mistake  of  the 
insured,  there  is  short  property  on  board ;  either  the  whole  or  a  pro- 
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portional  part  of  tbe  pfemitioi,  may  be  recovered  .kack  under 

<x>unt. 

But  where  (he  voyage  is  illegal,  or  the  policy  is  a  wager  policy, 
the  premium  cannot  be  recovered  back.  See  Marsh.  &  Park  on 
Return  of  Premium. 

If  a  man,  having  lost  his  receipt,  or  having  anv  other  good  defence^ 
pays  money  a  second  time,  by  the  judgn>ent  of  a  court  having  juris- 
dicdon,  if  he  finds  his  receipt  afterwards,  he  cannot  recover  the 
money  back;  otherwise,  if.be  pays  it  without  suit,  through  his  own 
mistake  or  the  fraud  of  the  other  party.  7  T.  R.  269  ;  2  Stark.  85; 

1  Esp.^R.  279;  2  Esp.  R.  547.     See  also,  Moses  v.  MPFarlam, 

2  Bur.  1005;  2  H.  Bl.  411  ;  16  Mass.  R.  306;  17  Mass.  R. 
394 ;  18  Mass.  R.  435 ;  12  Johns.  347  ;  4  T.  R.  431. 

If  money  is  received  under  a  void  autlK)rity,  it  ^lay  be  recovered 
back  under. this  count,  and  although  tbe  authority  claimed  is  judicial. 
1  Ld.  Raym.  742.! 

Under  this  count  the  plaintiff  may  recover  money,  which  a  sheriff 
has  collected  on  execution,  or  it  will  lie  against  the  aberiff*'s  execu-* 
tors.     3  Sal.  323- 

If  a  revenue  officer  seize  goods  not  liable  to  seizure,  and  the 
owner  pays  him  money  to  regain  them,,  under  this  count  the  owner 
may  recover  back  the  money  so  paid.  4  T.  R.  485,  Irving  v.  WUsim. 

u  money  is  given  to  an  agent,  to  expend  upon  an  illegal  transao- 
^n,  after  the  agent  has  paid  it  over,  no  action  lies  against  him,  to  re- 
cover it  back.  1  Salk.  22.  See  Doug.  697.  Nor  gainst  the  re- 
ceiver, if  the  consideration  is  executed.  Cowp^  792.  But  otherwise, 
while  it  is  executory,  for.it  may  then  be  countermanded.  3  Taunt. 
277.    And,  therefore, 

Where  A  receives  money  of  B,  to  pay  over  to  C,  on  an  illegal 
contract,  C  may  recover  it  under  this  count,  any  time  before  B 
countermands  it.     1  Bos.  &c  Pul.  3,  296. 

If  A  claims  certain  fees  of  office,  to  which  he  is  not  entitled,  and 
B  pays  them,  B  may  recover ^them  back  under  this  count.  2  Sid.  4 ; 
Wffles,536. 

4.  Money  lent  and  advanced. 

Ifmoileyis  advanced  to  B  at  A's  request,  this  action  may  be 
maintained  against  A ;  for  the  loan  is  to  A,  though  the  money  is 
paid  to  B.  But,  if  declared  on  as  a  loan  to  B  at  A's  request,  it  will 
be  bad ;  or,  if  it  is  in  fact  a  loan  to  B  at  A's  request,  A  will  not  be 
bound  without  a  memorandum  in  writing  under  the  statute  of  frauds. 
1  Vent.  311 ;  1  Bur.  373;  2  Wils.  141. 

If  money  is  paid  to  the  wife  at  the  husband^s  request,  it  ipay  be 
declared  on  as  a  loan  to  the  husband.     3  Wils.  388. 

If  public  stock  is  loaned,  the  lender  must  declare  specially  on  the 
contract,  and  cannot  recover  under  this  count  1  East,  1  ;  5  Burr. 
2589. 

Money  lent  on  a  pledge  may  be  recovered  under  this  count ;  if, 
however,  the  pawn-broker  agreed  to  stand  to  the  pledge  only,  no 
action  can  be  maintained.    Str.  919. 
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5.  Money  paid  and  expended. 

In  ibis  count  it  is  necessanr,  that  it  should  be  alleged,  that  the 
moDey  was  paid  at  the  defendant's  request,  as  well  as  Ssr  his  usie. 

If  A  owes  B  a  sum  of  money,  and  C,  at  Ah  request*  satisfies  the 
demand,  by  ^ving  a  note  or  bill  of  exchange,  ao  that  A  is  discharged 
from  the  debt  to  S  ;  C  may  recover  in  this  action,  as  for  money  paid 
and  expended  for  A's  use,  and  even  ahhough  the  note  he  gare,  has 
not  become  payable.  Quare.  S€e  Proctor  v.  Goodly  2  Esp.  R.  571. 
Otherwise  of  a  bond,  before  payment.  3  East,  169;^  2  Bam.  St 
Aid.  5i. 

This  is  the  proper  count  for  sin*eties,  or  bail,  to  recover  the  sums 
of  money  which  they  have  paid  for  their  principals.  And  the  bail, 
in  this  form  of  action  Can  recover  all  necessary  expenses  they  have 
been  put  to,  in  sending  after  the  principal,  stnd  aV  charges  which  are 
oecessary'  to  secure  themselves.  Fisher  v«  FVUoufSj  5  Esp.  R.  171 ;, 
but  not  those,  arising  from  an  improvident  defence  of  the  actioD, 
brought  by  the  creditor  against  themselves  as  baO*     Bnd. 

Under  thb  count,  one  surety,  who  has  paid  more  than  his  proper- 
tioD,  may  recover  a  contribution  from  the  others. 

But  it  b  decided,  if  tliere  are  three  sureties^  A,  B,  and  C,  and  A 
and  B  pay  the  whole  debt,  they  must  sue  C  severally^  to  recover  the 
amount  which  he  is  bound  to  contribute.  2  l*.  R.  282,  KSby  et  al: 
V.  SUel;  5  Esp.  R.  104,  cites  8  Bos;  Sz;  Pul.  235. 

It  seems,  that  where^  there  are  more  than  two  sureties,  for  in- 
stance, siXi  and  four  of  tbem  are  insolvent,,  and  one  of  the  two  others 
Cys  the  whole  debt,  whether  yoluutarily  or  by  compulsion  of  law, 
I  cao  recover,  of  the  other  solvent  surety,  no  more  than  his  propor* 
tioQ  of  the  whole  debt,  viz.  one  sixtli ;.  but  in  equity,  perhaps  it 
Hii|ht  be  otherwise.    2  Bos.  &;  Pul.  268,  270. 

If  A  persuades  B  to  become  co-surety  with  him  for  another, 
and  Apays  the  whole  debt,  he  cannot  recover  contribution  against 
B.     Turner  v.  DavieSy  2  Esp.  R.  478. 

If  damages  are  recovered  against  several  tort  feasors,  and  the  ex- 
ecution is  lefied  on  the  property  of  one,  he  oannot  recover  contribu- 
tion from,  the  rest.     1  Camp.  343 ;  8  T.  R.  186. 

Where  a  sheriff  or  goaler  voluntarily^  though  without  any  cor* 
nipt  intention,  sudors  an  escape,  and  in  consequence  is  obliged  to 
pay  the  debt,  herannot  recover  it  of  the  debtor.  Peake's  N.  P.  C... 
144,  a. 

Where  A  and  B  were  jointly  liable  to  a  demand,  and  A  alone 
was  sued,  and  judgment  was  recovered  against  him  alone,  it  was 
held,  he  could  have  no  action  for  a  contribution  against  B.  Quare. 
14  Johns.  318. 

5.  Account  stated. 

An  action  on  this  count  cannot  be  maintained  against  an  infant^ 
not  even  for  necessaries,  because  he  has  not  discretion  to  state  an 

COIlBt* 

Under  this  ooait  interest  is  not  recoverable,  except 
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Wbefe  tyro  persons  balance, their  accouots  against  each  other,  the 
law  implies  a  promise  from  the  one  against  whom  the  balance  is 
found,  to  pay  it  to  the  other.  And  this  action  may  be  maintained 
between  partners  after  the  baTance  is  struck  between  them  on  a  dis- 
solution, and  though  there  is  an  express  covenant  by  deed  to  ac- 
count. 2  T,  R.  479.  And  if  some  of  the  items  of  charge,  aDowed 
in  the  statement  of  the  accounts,  are  such  as  would  not  have  support- 
ed an  action^  still  it  is  too  late  to  object  to  them  after  the  account  is 
stated,  and  the  defendant  must  pa^  the  balance.  Proof  of  the 
acknowledgment  of  one  item  is  sufficient  to  maintain  the  count  for  so 
much,  though  the  count  is  for  *^  divers  sums  of  money"     13  East, 

249. 

Wherever  there  is  a  liquidated  and  -fair  demand,  this  count  may 
be  supported.  And  money  paid,  may  be  proved  under  it,  if  defend- 
ant assents  to  the  payment,  of  which  very  slight  evidence  will  be 
sufficient.  It  is,  therefore,  a  proper  count  to  be  inserted  to  guard 
against  a  variance,  in  declarations  on  bills  of  exchange  and  promis- 
sory notes  ;  and  is  proper  to  be  qsed  in  cases,  where  there  has  been 
an  adjustment  of  a  ioss>  under  a  policy  of  insurance. 

A  variance  between  die  balance  declared  on,  and  the  one  proved, 
is  immaterial-     B.  N.  P.  129. 

7.  Quantum  meruit^  and  quantum  vakbant. 

If  goods  are  bought,  without  any  price  being  agreed  upon,  the  law 
implies  a  promise,  on  the  part  of  the  buyer,  to  pay  the  seller  as  much 
as  they  are  reasonably  worth,  or,  if  work  is  performed,  without  any 
stipulation  ^ith  regard  to  the  wages,  the  law  implies  a  promise,  that 
the  employer  will  pay  the  laborer,  as  much  as  he  reasonably  de- 
serves to  have.  These  implied  promises  are  the  foundation  of  the 
above  counts,  which  may  be  used  in  all  analogous  cases. 

8.  Indebitatus  Assumpsit^for  use  and  occupation* 

This  form  of  action  may  be  used  for  the  occupation  of  any  real 
estate,  which  is  capable  of  being  held  by  the  defendant.  It  may  be 
maintained  too,  where  the  occupation  is  by  a  third  person  under  the 
defendant,  to  whom  the  plaintiff  has  given  permission  to  occupy.  So 
also,  it  may  be  maintained  against  a  trespasser  who  occupies,  the 
plaintiff  waiving  the  tort,  and  availing  himself  of  an  implied  promise, 
raised  by  law. 

For  many  other  cases,  where  this  form  of  action  is  proper,  refer- 
ence must  be  made  to  the  precedents ;  but  it  may  not  be  amiss  to 
make  a  few  passing  remarks  in  relation  to  the  recovery  cf  interest. 

9.  Interest. 

Where  the  principal  sum  is  not  due,  but  interest  is  to  be  paid  in 
the  mean  time  at  stated  periods,  Assumpsit  may  be  maintained  for 
the  intttrest  as  it  becomes  due.  2  Mass.  R.  568^  Greetdeaf  v. 
Kdlog. 

If  there  is  nothing  in  the  contract  itself  to  the  contrary,  the  decla- 
ration may  state,  '<  that  the  defendant,  being  indebted  to  the  plaintiff 
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in  the  sam  of  ■  for  interest,  on  the  forbeara&ce  of  divers  sums  of 
money,  before  that  time  due  and  owing,"  &£c.     Lawes  on  Ass.  487. 

The  general  rule  with  regard  to  interest,  in  England,  is,  to  allow 
interest  in  an  action  for  money  bad  and  received,  wh6re  there  is  an 
express  promise  to  pay  interest,  or  where  any  thing  is  shown  in.  evi- 
dence to  raise  an  inference  of-  such  promise  ;  or  where  there  is 
proof  that  the  defendant  has  maj^e  interest  on  the  money  ;  or  lastly, 
on  negotiable  instruments,  made  payable  on  a  particular  day,  from 
that  day.     1  Camp.  50. 

Where  interest  has  been  allowed  ou  former  balances  of  account, 
between  the  same  parties,  from  the  time  of  striking  them,  it  will 
affi>rd  sufBcient  ground  to  warraiit  the  inference  of  a  similar  promise 
with  relation  to  subsequent  balances.  JViehol  v.  Thompson^  1  Camp. 
52,  n. 

But  interest  will  not  be  allowed,  in  an  action  to  recover  back 
money  obtained  fraudulendy ;  or,  money  paid  by  a  third  person'  to 
defendant  for  plainufif's  use ;  nor,  in  an  action  of  Assumpsit  on  a 
foreign  judgment.  Neither,  in  an  action  on  a  policy,  can  interest  be 
recovered  on  the  amount  insured.  1  Camp.  129,  518;  2  Camp. 
462.  • 

If  goods  are  to  be  paid  for  by  a  bill,  but  it  is  not  given  ;  interest 
should  be  allowed  from  the  time  the  bill  would  have  been  due.  2 
Camp.  472,  4S0. 

DECJJIRATIONS  IN  GENERAL  ASSUMPSIT. 

1.  In  a  plea  of.tioflpQOB  in  the  case ;  for  that  the  said  D,  ^^^' 
at  hc*f  on  &c.,  being  indebted  to  the  plaintifTin  the  sum  of  sumpsu  on 
&c.,  according  to  the  account  annexed,  in  consideration  ^^^xed  to 
thereof  then  and  there  promised  the  plaintiff,  to  pay  him  the  writ 
that  sum  on  demand ;  yet  the  said  D,  though  requested, 

hath  not  paid  the  same,  but  refuses  so  to  do. 

2.  Second  Count.     And  for  that  the  said  D  there  Quantum 
afterwards  on  the  same  day,  in  consideration  that  the  ™^'^'. 
plaintiff  had,  before  that  time,  sold  and  delivered  to  the  sold,  and 
said  D  at  his  request,  other  goods,  wares,  and  merchan-  done? 
dises,  than  those  mentioned  in  the  said  account j|l)ut  of 

the  same  kinds,  and  at  the  same  times  therein  mention- 
ed^^nd  bad  also  done  and  performed  divers  labors  and 
services,  in  and  about  the  said  D's  business,  and  at  his 
like  request j,  other  than  those  mentioned  in  said  account, 
but  of  the  several  kinds  therein  specified^promised  the 
plaintiff,  to  pay  him  as  much  money  as  he  reasonably  de- 
served to  have  therefor,  on  demand,  which  the  plaintiff 
avers  is  another  sum  of  &c. ;  of  all  which  the  said  D 
there  afterwards  on  the  same  dav  had  notice ;  yet  the 

10 
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said  D9  though  requested,  hath  not  paid  the  same,  but 
unjustly  neglects  and  refuses  so  to  do.  Stevens  v.  Pearce^ 
Essex,  1794.  T.  Parsons. 

Note.  This  is  the  usual  form  of  practice  in  this  state,  where  gen- 
erally  an  exhibit,  or  schedule  of  partioulars  of  account,  is  annexed  to 
the  writ  Where,  to  secure  the  action,  more  than  one  count  is  used, 
the  fictitious  diversity  of  the  goods  ^c.  is  averred  by  *'  other  than  in 
the  account  annexed,''  and  this  averment  is  material ;  for  the  omis- 
sion of  ''  other''  has  been  decided  in  England,  to  be  bad  upon  special 
demurrer.  In  thid  the  English  practice  differs  from  ours.  There,  no 
^exhibit  is  ever  attached  to  the  writ  or  declaration  ;  and,  if  wanted,  is 
usually  obtained  by  a  rule  to  show  them  at  a  judge's  chambers.  Nor 
indeed  is  such  an  exhibit  necessary ;  for  the  labo«'  &.C.  may  be  stated 
generally,  and  the  authorities  all  agree,  that  it  would  be  good.  How- 
evex  possibly  the  omission,  if  defendant  had  not  notice  of  the  particu- 
lar demand,  might  be  a  cause  of  continuance  on  motion.     (MJSJS.) 

m 

t^M-**         ^^^  ^^^^  ^^^  ^^^^  ^'  ^^  ^^'^  ^^  ^^'^  being  indebted  to 
sumpsit  for  the  plaintiff  in  the  sum  of  &c.,  according  to  the  annexed 

duSeoruic-  accouut,  and  to  balance  the  same  in  consideration  thereof, 

count.       then  and  there  promised  the  plaintiff,  to  pay  him  the 

same  on  demand ;  yet,  though  requested,  the  said  D  hath 

never  paid  the  same  sum,  but  neglects  it. 

JOSIAH  QUINCY. 

indebita-        For  that  the  said  D,  on&c,  at  &c.,  being  indebted  to 
*^^dtfor  ^he  plaintiff  in  the  sumof  &c.,  for  so  much  money,  before 
money  had  that  time,  had  and  received  by  the  said  D,  to  the  plain- 
andreceiv-  miff's  use,  in  Consideration  thereof,  then  and  there  prom- 
ised the  plaintiff,  to  pay  him  that  sum  on  demand  ;  yet, 
though  requested,  the  said  D  hath  never  paid  the  same, 
but  refuses  so  to  do. 

Note.  A  count  for  money  had  and  received  by  the  defendant, 
to  the  use  of  the  executor  as  such,  may  be  joined  to  a  count  for  mon- 
ey had  and  received  to  the  use  of  the  testator  ;  but  a  count  for  money 
due  to  executor  in  his  own  right  cannot.  Petrie  v.  Hannay,  3  T.  R. 
659.  But  an  action  for  money  had  and  received  hy  defendant  as  ad^ 
ministreifrix  to  the  use  of  the  plaintiff,  cannot  be  joined  with  counts 
against  fte  defendant  as  administratrix ;  for  such  a  count  charges  her 
in  her  own  right  and  time.     Jennings  v.  Newman,  4  T.  R.  347,  565. 

So  Declaration  for  money  had  received  to  the  plaintiff's  use  im  his 
capacity  of  administrator  in  his  own  time,  was  held  good  on  argu- 
ment. S.  J.  C.  Essex,  Nov.  T.  1787.  S.  P.  Willes,  103,  8hipman  v. 
Thompson,  i^greod  ;  though  he  might  have  declared  in  his  own  right 
only.    2  T.  R.  #6. 

Where  money  is  owing  to  two  partners ;  and,  after  the  decUh  of  one^ 
^t  is  paid  to  a  third  person,  the  surviving  partner  may  maintain  an 
action  for  money  had  and  received,  in  his  own  right,  and  not  as  sur- 
vivor. Smith  V.  Barrow,  2  T.  R.  476.  So  may  executor  in  his  own 
right.    But  aliter  if  the  partner  did  not  die  first.     (MSS,) 
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For  that  the  said  D,  at  fee.  Tin  fee.,  being  indebted  JTJ*^® 
to  the  plaintiff  in  the  sum  of  &c.,  for  so  much  money  leot^a^^ 
before  diat  time  lent  and  accommodated,  by  the  plaintiff,  a^^^^ 
to  the  said  D,  at  bis  rec^uest,  in  consideration  thereof    ' 
then  and-tbere  promised  the  plaintiff  to  pay  him  the  same 
on  demand ;  yet,  &c: 

Note.  The  word  *'  lent''  is  a  technical  word,  and  no  man  can  be 
indebted  to  another  for  money  lent,  unless  the  money  be  actuaUi^  knt 
to  the  person  himself.  Therefore,  lii  an  action  for  money  lent  to  D, 
instead  of  L,  who  was  the  defendant,  judgment  was  arrested,  though 
the  count  stated  it  at  L's  nquest,  JItarriot  v.  Lister,  2  Wlls.  141. 
Imp.  Plead.  193,  Notes.  But,  if  the  Declaration  had  stated  the  mon- 
ey jMiiJy  admmeed  or  deUvtred  to  D  at  L's  request,  it  had  been  good. 
Garth.  446 ;  Comb.  470  ;  2  Browl.  40. 

It  is  necessary  to  state,  that  the  money  was  lent,  laid  out,  &c.  at  the 
defendants  request ;  otherwise  it  is  error.  Cro.  Eliz.  218.     (MS8,) 

For  that  the  said  D,  on  &c.,  at  &c.,  being  indebted  JJ*^®^* 
to  the  plaintiff  in  the  sum  of  &c.,  for  so  much  money,  leut  to  the 
before  that  time  lent  by  the  plaintiff  to  Ann  the  wife  of  ^"^^ 
the  said  D  [in  his  absence],  and  at  his  special  request^  in 
consideration  thereof,  then  and  there  promised  the  plain- 
tiff to  pay  him  that  sum  on  demand  ;  yet,  &c.     Stephen- 
son V.  Hardy,  3  Wil.  388 ;  Imp.  PL  243. 

NoTB.  A  motion  was  made  in  arrest  of  judgment  in  this  case,  upon 
the  authority  of  the  preceding  cases ;  but,  by  the  Court,  it  is  admitted 
that  if  the  word  **  advanced  "  had  been  used,  it  would  have  been  good  ; 
and  in  this  case  ''  lent"  is  only  equivalent ;  the  cases  cited  are  good  law, 
but  a  loan  to  the  wife  cU  the  request  of  the  husband^  is  in  law  a  loan  to 
the  husband  himself.     (M88.) 

For  that  the  said  D,  at  &c.,  on  &c.,  being  indebted  Jj^*^^ 
to  the  plaintiff  in  the  sum  of  &c.,  for  so  much  money  iSdoiT^d 
before  that  time  laid  out  and  expended  by  the  plaintiff,  expended. 
for  the  use  of  the  said  D,  at  his  request,  in.  consideration 
thereof,  then  and  there  promised  the  plaintiff  to  pay  him 
the  same  on  demand  ;  yet,  &c. 

For  that  the  said  D,  at  &c.,  on  &c.,  being  indebted  to  The  Same; 
the  plaintiff  in  &c,,  for  money  by  the  plaintiff  before  counT**^^ 
that  time  laid  out,  expended,  and  paid  for  the  said  D,  at  J<>^«^- 
his  special  request ;  and  for  other  money,  by  the  plaintiff 
before  that  time,  lent  and  advanced  to  the  said  D,  at  his 
like  request ;  and,  for  other  money,  by  the  said  D,  before 
that  time,  had  and  received  to  the  use  of  the  plaintiff,  in 
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Quantum 
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consideration  thereof,  then  and  there  promised  the  plain- 
tiff, to  pay  him  tbe  same  sums  on  demand ;  yet,  &c. 
Imp.  PL  207. 

Note.  The  usual  way  of  declaring  for  foreign  coin  lent,  is  to  state 
f&r  so  much  foreign  coin  lent  and  advanced^  amounting  to  so  much  in 
American  money.     1  Leon.  41 ;  Imp.  PL  193.    (M8S.) 

For  that  the  said  D,  on  &c.,  at  &c.,  being  indebted  to 
the  plaintiff  in  the  sum  oflOOb  florins  of  foreign  money, 
of  the  value  of  &c.,  of  the  United  States,  for  so  much 
money,  before  that  time  lent  and  advanced  by  the  plain- 
tiff to  the  said  D,  at  his  request,  in  consideration  thereof, 
then  and  there  promised  the  plaintiff,  to  pay  him  the  same 
on  demand  ;  yet,  &c.     Imp.  PL  194. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration 
that  the  plaintiff*  had  permitted  CD.  the  infant  son  and 
servant  of  the  plaintiff,  to  labor  for  and  serve  the  said  D, 
inius  husbandry  and  business,  from  &c.,  to  &c.,  prom-* 
ised  the  plaintiff,  to  pay  him  so  much  money  as  he  rea- 
sonably deserved  to  have  therefor,  on  demand ;  &c. 

£•  Trowbridge. 

1 .  For  that  the  said  D  and  one  £,  whom  the  said  D  hath 
survived,  on  &c.,  at  &c.,  being  indebted  to  the  plaintiff 
in  the  sum  of  &c.,  according  to  tbe  annexed  account  [and 
to  balance  the  same],  in  consideration  thereof,  then  and 
there  promised  the  plaintiff,  to  pay  him  the  same  on 
demand ; 

2.  Second  Count.  And  for  that  the  said  D  and  £,  there 
afterwards  on  the  same  day,  in  consideration  that  the 
plaintiff  had,  before  that  time,  sold  and  delivered  to  the 
said  D  and  E,  at  their  request,  divers  goods,  wares,  and 
merchandises,  other  than  those  mentioned  in  the  said  ac- 
count, but  of  similar  quantities  and  qualities,  and  had  also 
done  and  performed  divers  labors  and  services,  in  and 
about  the  said  D  and  E's  business,  and  at  their  like  request, 
other  than  those  mentioned  in  said  account,  but  of  the 
several  kinds  therein  specified,  promised  the  plaintiff,  to 
pay  him  so  much  money  as  he  reasonably  deserved  to 
have  therefor,  on  demand  ;  which  the  plaintiff,  avers  to 
be  the  sum  of  &:C. ;  of  all  which  the  said  D  and  E  there 
afterwards  on  the  same  day  had  notice ; 

*  Here  it  would  be  more  salfe  to  insert  the  words,  "  at  the  special  instanee  -and 
request  of  the  said  D." 
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3.  Third  Count.  And  for  that  the  said  D  and  £,  there  Money  had 
afterwards  on  the  same  day,  being  indebted  to  the  plain->  ^f  '**^^" 
tiff  in  the  sum  of  &c.,  for  so  much  money,  before  that 
time  had  received  by  the  said  D  and  E,  for  the  plaintiff's 
use,  in  consideration  thereof,  then  and  there  promised 
the  plaintiff,  to  pay  him  the  same  on  demand  ;    , 

Yet,  though  requested,  the  said  D  and  E,  or  either  of  9^n«»"- 
them,  in  the  lifetime  of  the  said  E,  or  after  his  death,  the 
said  D,  never  paid  the  said  sums  or  either  of  them,  to 
the  plaintiff,  but  wholly  refused,  and  the  said  D  still  re- 
fuses so  to  do. 

Note.  The  time  alleged  may  be  any  time  before  the  death  of  E ; 
and,  in  the  same  way,  other  counts  may  be  added,  mutatis  mutandis. 

If  two  partners  purchase  goods,  and  one  dies,  the  survivor  may  be 
charged  in  indebitatus  Assumpsit  generally,  without  taking  notice  of 
the  partnership,  or  that  the  other  is  dead,  and  he,  surviving  partner. 
Hyatt  V.  Hare,  Comb.  283. 

So  a  partner  may  join  actions  fi>r  money  due  in  his  own  right,  and 
as  surviving  partner. 

So  a  debt  due  to  the  defendant^  as  surviving  partner,  may  be  set  off 
affainst  one  due  from  him  in  his. own  right.  SUpper  \.  Stidst&ne, 
Espi.  N.  P.  C.  47  ;  5  T.  R.  493 ;  and  a  debt  due  from  the  plaintiffs 
as  surviving  partner,  may  be  set  off  against  one,  due  to  him  in  his  own 
right.     Andrade  v.  French,  6  T.  R.  582. 

But,  if  an  action  is  brought  by  a  surviving  partner,  for  goods  sold 
and  delivered  in  the  lifetime  of  the  deceased  partner,  he  must  declare 
on  a  promise  to  both,  as  partners,  in  the  lifetime  of  his  partner,  and 
state  his  survivorship  ;  and  the  breach  assigned,  that  the  defendant  had 
not  paid  to  the  plaintiff  and  his  partner,  in  his  lifetime,  nor  since  his  ^ 

death,  to  the  plaintiff.     Bullock  v.  Jackson,  Esp.  N.  P.  137. 

When  an  action  is  brought  against  a  firm  or  company,  they  should 
all  be  named  at  length,  as  **  partners  in  trade  jointly  negotiating  un- 
der  the  firm  of  S^c, ;"  and,  if  joint  owners  of  a  vessel,  and  liable  as 
such,  it  may  be  well  to  state  it.  But  generally,  where  joint  debtors 
are  not  partners,  they  must  be  declared  against  as  common  defend- 
ants. (MSS). 

• 

For  that  the  said  D,  on  &c.  at  &c.,  being  indebted  to  ^^y  surviv- 

the  plaintiff  and  one  A,  who  was  then  alive,  but  since  Lw. 
deceased,  and  whom  the  plaintiff  survived,  in  the  sum  of  JSj^JjJ* 
&c.,  according  to  the  account  annexed,  in  consideration 
thereof,  then  and  there  promised  the  plaintiff  and  the 
said  A  to  pay  them  the  same  on  demand ; 

Second  Count,     And  for  that  the  said  D  there  aftir-  ^SdtT 
wards  on  the  same  day,  in  the  lifetime  of  said  A  in  con- 
s^ration  that  the  plaintiff  and  the  said  A  had,  before 
that  time,  sold  apd  delivered  to  the  said  D,  at  his  request^ 
divers  other  goods  and  merchandises  than  in  the  account 


A 


jr.- 
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anoexed,  but  simUar  thereto,  and  had  also  do&e  and  per- 
formed other  labor  and  services  for  the  said  D,  than  in 
the  same  account,  but  of  like  kinds,  and  at  the  like  re- 
quested of  the  said  D,  promised  the  plaintiflf  and  the  said 
A,  to  pay  them  so  much  money  as  they  reasonably  de* 
served  to  have  therefor,  on  demand ;  which  the  plaintiff 
avers  to  be  the  sum  of  S^c. ;  of  all  which  the  said  D, 
there  afterwards  on  the  same  day,  had  notice ; 

Mtoneyhad      Third  Count.     And  for  that  the  said  D,  on  &c.,  at 
ed.  &c.,  m  the  lifetime  of  the  said  A,  being  indebted  to  the 

plaintiff  and  the  said  A,  in  &c.,  for  so  much  money  be- 
fore that  time  had  and  received  by  the  said  D,  to  the 
use  of  the  plaintiff  and  the  said  A,  in  consideration  there- 
of, then  and  there  promised  the  plaintiff  and  the  said  A, 
to  pay  them  that  sum,  on  demand ; 
conciu-  Yet,  though  requested,  the  said  D  never  paid  the  said 
sums,  or  either  of  them,  to  the  plaintiff  and  the  said  A 
in  his  life,  or,  since  his  death  to  the  plaintiff,  but  refus- 
ed,- and  still  refuses  so  to  do. 

Note.  If  a  quantum  meruit  alone  is  used,  the  beginning  should  a 
little  vary  (rom  the  above  form,  and  might  be  as  follows,  **  and  for 
that  the  said  D,  on  &c.,  at  d&c,  in  consideration  that  the  plaintiff  and 
one  A,  who. was  then  alive,  but  since  deceased,  and  whom  the  plainjLiff 
hath  survived,  had,  before  that  time,  sold  and  delivered  to  the  said  D, 
at  his  request,  divers  goods  and  merchandise^  of  them  the  said  A  and 
the  plaintiff,  promised  them  to  pay  them  so  much  money  as  they  rea- 
sonably deserved  therefor,  on  demand ;"  &c.  But  it  is  more  usual  for 
the  plaintiff  to  describe  himself  in  the  writ ''  as  surviving  partner  of  A 
&c.,  deceased,^'  in  which  case^  no  alteration  need  be  made  in  the 
second  or  third  counts. 

If  money,  due  to  two  partners,  be,  after  the  death  of  one,  paid  over 
to  a  third  person  for  their  use,  the  surviving  partner  may  maintain  an 
action  for  money  had  and  received  in  his  own  right,  and  not  as  sur- 
>  vivor.     Smith  V.Barrow,  2  r.R,A76.  ,     (MSS.) 

ByHufl-  For  that. the  said  D,  on  &c.,  at  &c,,  being  indebted  to 
VwSe.  ^     the  said  A,  while  sole,  and  before  her  intermarriage  vi^ith 

^deWtotua  |jie  g^id  E,  in  the  sum  of  &c.,  according  to  the  account 
annexed,  in  consideration  thereof,  then  and  there  prom- 
ised the  said  A  to  pay  her  that  sum  on  demand. 

Quantum        Second  Coujst,   And  for  that  the  said  D,  there  after- 
meniit.      wards  ou  the  same  day,  in  consideration  that  the  said  A, 
^r     while  so  sole,  had,  before  that  time,  sold  and  delivered 
to  the  said  D,  at  his  request,  divers  other  goods  and  mer- 
chandises, than  those  in  the  same  account,  but  similar 
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thereto ;  and  had  also  done  and  performed  certain  other 
labor  and  services  for  the  said  D,  at  his  like  request, 
than  those  mentioned  in  the  same  account,  but  of  like 
kinds ;  [promised  the  said  A,  while  so  sole,  to  pay  her 
so  muck  money  as  she  reasonabfy  deserved  therefor,  on 
demand ;  which  the  said  A  and  E  aver  to  be  the  som 
of  &c.,  of  all  wluch  the  said  D,  there  afterwards  on  the 
same  day  had  notice : 

Third  Count.     And  for  that  the  said  D,  at  &c.,  on  Moneyhad 
&c.,  being  indebted  to  the  said  A,  while  so  xsole,  in  the  ©df '***'^" 
sum  of  &c.,  for  money,  before  that  time,  had  and  received 
by  the  said  D,  to  the  use  of  the  said  A,  in  consideration 
thereof,  then  and- there  promised  the  said  A,  while  so 
sole,  to  pay  her  the  same  on  demand : 

Yet,  though  requested,  the  said  D  nevef  paid  the  said  conciu- 
sums,  or  either  of  them  to.  the  said  A,  while  sole,  or  to 
the  said  £  and  the  said  A,  or  either  of  them,  since  their 
intermarriage,  but  refused  and   still   refuses  so  to  do. 
Imp.  PL  239. 

NoT£.  In  all  cases,  where  a  chose  in  action  of  the  wife  is  to  be 
reduced  into  possession,  an  action  for  that  purpose  must  be  brought 
in  the  names  of  both.  This  appears  to  be  the  settled  rule,  though 
there  have  been  contradictory  decisions.  Milner  y.  Milner,  3  T.  R. 
631.     (M8S.) 

For  that  the  said  D,  while  sole,  and  before  her  inter-  Against 
marriage  with  the  said  E,  on  &c.,  at  &c.,  being  indebted  JSd^^. 
to  the  plaintiff  in  &c.,  according  to  the  annexed  account,  indewta- 
in  consideration  thereof,  promised  the  plaintiff  to  pay  him  s^^t. 
that  sum  on  jdemand ; 

Second  Count.     And  for  that  the  said  D,  while  sole.  Quantum 
as  aforesaid,  there  afterwards  on  the  same  day,  in  con-  °'®™'** 
sideration  that  the  plaintiff,  at  the  request  of  the  said  D, 
had,  before  that  time,  sold  and  delivered  her  other  goods 
and  merchandises  than  those  mentioned  in  the  account 
annexed,  but  similar  thereto,  and  bad  done  and  perform- 
ed certain  other  labor  and  services  in  the  business  of  the 
said  D,  than  those  mentioned  in  the  same  account,  but  of 
I3te  kinds,  and  at  the  like  request  of  the  said  D,  promis- 
ed the  plaintiff,  to  pay  him  so  much  money  as  he  reason- 
ably deserved  therefor,  on  demand ;  which  the  plaintiff    <  . 
avers  to  be  the  sum  of  &c.,  of  all  which  the  said  D  there 
afterwards  onthe  same  day  had  notice ; 
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Third  Count.  And  for  that  the  said  D,  while  sole 
as  aforesaid^  on  &c.9  at  &c.,  being  indebted  to  the  plain- 
tiff in  the  sum  &c.,  for  money  by  the  plaintiff  before  that 
time  laid  out,  expended  and  paid  for  the  said  D,  while 
sole,  and  at  her  like  request,  in  consideration  thereof, 
then  and  there  promised  the  plaintiff  to  pay  him  that 
sum  on  demand  ; 

Yet,  though  requested,  the  said  D,  while  sole,  or  since 
their  intermarriage,  the  said  D  and  E,  or  either  of  them, 
have  not  paid  the  same,  but  neglected,  and  still  neglect 
so  to  do.     Imp.  Plead.  233. 

Note.  As  it  is  clearly  law,  that,  for  all  debts  due  to  the  wife  &e- 
fore  coverture,  the  husbaad  and  wife  must  join,  so  also  they  must  be 
joined  in  all  actions  accruing  against  the  wife  before  coverture. 
Mitchinson  v,  Hewson,  7  T.  R.  348. 

In  ail  actions  whei'e  the  husband  and  wife  jom,  her  interest  must  be 
stated^  for  otherwhe  the  promise  d&c.  shall  be  intended,  to  the  hus- 
band ;  as,  that  the  cause  of  action  existed  before  marriage,  or  the 
tort  was  done  to  her.     Bidgood  v.  Way  et  ux,  2  Bl.  Rep.  1236. 

Where  work  and  services  are  done  by  the  wife  during  coverture, 
and  there  is  no  express  promise  to  the  wife,  the  husband  must  sue 
alone  for  her  earnings ;  for,  in  the  eye  of  the  law,  she  is  his  servant.  But 
if  there  be  an  express  contract  with  the  wife,  the  husband  may  assent 
to  and  make  it  a  joint  contract,  and  then  she  may  join  ;  or  he  may 
sue  alone.     2  Bl.  Rep.  1239 ;  Cro.  Eliz.  61 ;  Imp.  Pr«^3i.    {MSS.) 

By  execu-  For  that  the  said  D,  on  &c.,  at  &c.,  being  indebted  to 
SudBtnJ  ^^^  said  S  [the  intestate  or  testator],  in  the  sum  of  fee, 
tor.  inde-  accoidiug  to  the  annexed  account,  in  consideration  there- 
sumpsit!^  of  then  and  there  promised  the  said  S,  in  his  lifetime,  to 
pay  him  that  sum  on  demand ; 

Second  Count.  And  for  that  the  said  D,  on  &c.,  at 
&c.,  in  the  lifetime  of  said  S,  in  consideration  that  the 
said  S,  at  the  request  of  said  D,  had,  before  that  time, 
sold  and  delivered  to  the  said  D,  divers  other  goods  and 
merchandises,  than  in  the  said  account,  but  similar  there- 
to :  and  had  also,  at  the  like  request  of  the  said  D,  done 
and  performed  certain  other  labor  and  services  in  and 
about  the  business  of  said  D,  than  in  the  same  account, 
but  of  like  kinds,  promised  the  said  S  to  pay  to  him,  so 
much  money  as  he  reasonably  deserved  therefor,  on  de-* 
mand  ;  which  the  plaintiff  avers  to  be  the  sum  of  &c.,  of 
all  which  the  said  D  there  afterwards  on  the  same  day 
had  notice ; 
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Third  Count.     And  for  that  the  said  D,  on  &c.,  at  Money uid 
fee,  being  indebted  to  the  said  S,  in  another  sum  of  fcc,  ^"*'  ^^' 
for  money  before  that  time  laid  out,  expended,  and  paid 
by  the  said  S  for  the  said  D,  at  his  request,  in  considera- 
tion thereof,  then  and  there  promised  the  said  S  in  his 
lifetime,  to  pay  him  the  same  on  demand  ; 

Yet,  though  requested,  the  said  D  never  paid  the  same  Conciu- 
to  the  said  S,  in  his  lifetime,  or  sinCe  his  death,  to  the  ^^^ 
plaintiff,  but  refused,  and  still  refuses  so  to  do.     Imp. 
Plead.  ^bS. 

Note.  In  Assampsit  brought  by  administrator  de  bonis  non^  the 
promise  may  be  laid  to  have  been  made  to  th€f  first  administrator ; 
and  it  will  be  a  good  answer  to  the  plea  of  limitations  ;  or  plaintiff 
may  declare  on  a  promise  to  himself,  and  give  in  evideuce  such  prior 
promise.     Hirst  v.  Smith,  7  T.  R.  18-2.    (MS8.) 

For  that  the  said  S,  in  his  lifetime,  on  &c.,  at  &c.,  Against 
being  indebted  to  the  plaintiff  in  the  sum  of  &c.,  accord-  oradm^ 
ing  to  the  account  annexed,   in   consideration  thereof  J^^^J;.^^^^ 
then  and  there  promised  the  plaintiff  to  pay  him  that  tua  Aa- 
sum  on  demand  ;  ™"p^*- 

SpcondCount.  And  for  thnt  th(J  said  S,  in  his  life-  Quantum 
time,  on  ^|k  at  &c.,  in  consideration  that  the  plaintiff '"®""*' 
had,  at  tnlllR|uest  of  the  said  S,  before  that  time,  sold 
and  delivered  to  him  divers  other  goods  and  merchan- 
dises than  those  in  the  same  account,  but  similar  thereto ; 
and  had  also,  at  the  like  request  of  the  said  S,  done  and 
performed  for  the  said  S  in  his  business,  certain  other 
labor  and  services  than  in  the  same  account,  but  of  like 
kinds,  promised  the  plaintiff  to  pay  him  so  much  money 
as  he  reasonably  deserved  therefor,  on  demand ;  which 
the  plaintiff  avers  is  the  sum  of  &c. ;  of  alt  which  the 
said  S,  there  afterwards  on  the  same  day,  in  his  lifetime 
had  notice  ;  , 

Third  Count.  And  for  that  the  said  S,  in  his  life.-  Moneyiaia 
time,  on  &c.,  at  &c.,'  being  indebted  to  the  plaintiff  in 
another  sum  of  &c.,  than  in  the  same  account,  for  money 
before  that  time  laid  out,  expended,  and  paid  by  the 
plaintiff  for  the  said  S,  and  at  his  like  request,  in  con- 
sideration thereof  then  and  there  promised  the  plaintiff 
to  pay  him  the  last  mentioned  sum  on  demand  ; 

Yet,  though  requested,  the  said  S,  in  his  lifetimcj  or  Conciu- 
after  his  death,  the  said  D,  never  paid  the  same  sums,  or  **®°- 

11    • 
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either  of  them '  to  the  plaintiff^  but  refused,  and  the  said 

D  still  refuses  so  to  do.    Imp.  PI.  373. 

-  • 

NotE.  Though  an  action  lies  for  money  had  and  received  to 
the  plaintiffs  use  as  executor,  3  T.  R.  659 ;  2  T.  R.  476 ;  yet  no 
action  lies  against  executor,  for  money  had  and  received  to  the  plain- 
tiff's use  btf  executor  as  such,  Rost^  et  ux,  v.  Bowler  etc,  executors,  I 
H.  Bl.  108 ;  4  T.  R.  347. 

But^  in  an  action  against  adrainistratcur,  a  count  on  insimul  compu* 
tassent  with  the  administrator  as  such,  may  be  'joined  with  counts  on 
promises  by  intestate ;  for  administrator  is  not  personally  liable. 
JSkcar  V.  Atkinson,  1  H.  Bl.  102.     (MS8.) 

In  the  same  way,  may  be  framed  declarations  by  and  against  sur- 
viving executors  and  administrators,  and  by  and  for  them  against  each 
other ;  for  the  conclusions  are  the  oiily  parts  which  differ  from  the 
preceding  forms.     (MSS,) 

In  declarations  by  or  against  executors  or  administrators,  they  must 
be  stated  as  such ;  the  debt  must  be  stated,  as  due  from  or  to  the 
testator  or  intestate;  the  promise  must  be  alleged  previous  to  his 
death.  Imp.  PL  359.  But,  in  an  action  against  them,  it  will  be  suffi- 
cient, if  it  appear  that  they  are  sued  as  executors  or  administrators, 
though  not  so  expressly  named  in  the  beginning.  1  Saund.  ]  12 ;  Str. 
781;  Imp.  PI.  372. 

Declarations  by  or  against  husband  and  wife,  administratrix  or  ex- 
ecutrix, differ  from  common  actions  by  executors  only  in  the  conclu- 
sions.   {MSS.) 

in^i)!^  1  •  For  the  use  and  occupation  of  two  le^flkld  stables 
t™  Afl-  with  the  appurtenances,  situate  in  &c.  by  t^Plaid  D,  at 
Exe^toK  his  request,  and  by  permission  of  the  said  Sj  in  his  life- 
due^Tes-  '*^^'  ^^^  ^^^  plaintiffs  since  his  death,  for  the  space  of 
tato'r  «iied  ono  quarter  of  a  year  before  then  elapsed,  used,  occupied, 
^JJlJ^,^**^*  and  enjoyed,  in  consideration  &c. 

2^^  2.  In  consideration  that  the  said  S,  in  his  lifetime,  and 
the  plaintiff  since  his  death,  at  the  like  request'  of  the  said 
D,  had  permitted  the  said  D  to  use,  occupy,  and  enjoy 
two  other  leasehold  stables,  with  the  appurtenances,  sit- 
uate &c.,  which  the  said  D  accordingly  used,  occupied, 
aiid^  enjoyed  for  a  long  space  of  time,  to  wit,  one  quar- 
'  ter  of  a  year  before  then  elapsed  &c.     Imp.  PL  360. 

ind^ta-        1.  For  that  the  said  D,  on  &c.,  at  &c.,  being  indebted  to 

mimpBitfor  the  plaintiff  in  the  sum  of  &c.,  for  the  labor  and  services 

do^  ^'   ^f  ^^  plaintiffs  by  him  before  that  time  done  and  perform- 

edy  in  and  about  the  business  of  the  said  Z>,  at  his  request, 

in  consideration  thereof  promised  the  plaintiff,  to  pay  him 

that  sum  on  demand ;  yet  fee* 
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NoTS.  This  and  the  subedquent  forms  are  used,  where  no  exhibit 
or  accoant  of  particulars,  b  annexed  tb  the  writ,  and  such  is  the  uni- 
versal practice  in  the  English  courts.  It  has  been  before  observed^ 
thai  an  exhibit  is  not  necessary  by  law. 

Tbe  English  form,  in  the  above  case,  for  labor  &c.,  generally  is 
more  verbose ;  **  for  the  work  and  labor,  care  and  diligence  of  the 
plaintiff,  by  him  before  that  time  done,  performed,  and  bestowed,  in 
and  about  the  business  of  the  said  D  at  his  request,  in  consideration 
thereof,^  d&c. ;  which  words  may  be  substituted  for  those  in  italics  in 
the  form.  But  it  is  apprehended,  that  the  import  is  exactly  the  same, 
and  therefore  conciseness  should  be  sought     Imp.  PL  206. 

The  sabeequent  forms  contain  only  the  substantial  parts  of  declara- 
tions, where  different  from  the  first,  and  must  be  completed  by  refer- 
ence to  that,  and  the  quantum  meruit  subjoined,  according  as  the  case 
maybe.     (MSS.) 

%  And  for  ihat  the  said  D,  on  &c.,  at  &c.,  in  con-  ^^^{P 
sideration  that  tbe  plaintiff  had,  before  that  time,  done  Sbe  same.' 
and  performed  certain  other  labor  and  services  in  the  bu- 
siness of  the  said  D,  at  his  request,  promised  the  plaintiff 
to  paj  him  so  much  monej  as  be  reasonably  deserved 
therefor,  ondemand;  which  tbe  plaintiff  avers  is  the 
sum  of  &C.9  of  all  which  the  said  D,  there  afterwards  on 
the  same  day,  bad  notice ;  yet  &c. 

Note.  Or,  as  in  the  English  forms,  "  done,  performed,  and  be- 
stowed other  his  work  and  labor,  care  and  diligence  in  and  about 
other  business  of  the  said  D,  at  his  request,^'  omitting  the  parts  in 
italics.     Imp.  PI.  206. 

In  Assumpsit  the  plaintiff  may  declare  generally  for  work  and 
labor,  without  setting  out  what  kind  of  work  or^^tf .  Oarth.  276 ; 
Vent  44*  So,  if  work  be  done  by  a  mechanic,^^^^laration  need 
not  state,  that  it  was  done,  as  a  tailor^  a  carpeni^^lf^iptDright,  &c. 
2  Saund.  373 ;  2  Keb.  810 ;  Imp.  PL  209 ;  though^eaders  generally 
specify  it.    Imp.  PI.  211.    (^MSS.) 

1.  For  tbe  labor  and  services  of  the  plaintiff/  by  him  la^^ta- 
andhis  servants^  andmtkhis  horses^  carts^  and  carriagesy  sumpdt, 
before  that  time  done  and  performed  in  the  business  of  jj^'^J'^y 
the  said  D,  at  bb  request,  in  consideration  &c,  with  carta, 

2.  In  consideration  that  the  plaintiff  had,  before  that  Qmiitum 
time,  by  himself  and  his  servants,  with  his  horses,  carts,  ™*™'*- 
and  carriages,  done  and  performed  other  labor  and  ser- 
vices in  the  business  of  said  D,  at  his  r^uest  &c.    Imp. 
P/.212. 

NoTB.  By  the  authorities,  the  parts  in  italics  are  not  necessary. 
The  declaration  may  be  varied  by  the  adoption  of  the  English  forms, 
by  the  insertion  of  their  general  wends  **  work  and  labor,  care,  and 
diligence.'*     {M8S.) 


A 
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Forserv-        1.  FoF  the  laboF  aod  services  of  the  plaintiff,  m  a 

iiclooimas-  ^f^olmostcr,  by  him,  before  that  time,  done  and  per- 

ter.  formed,  in  teaching  and  instructing  one  J.  D,*  the  infant 

son  of  the  said  D,  in  readings  writings  and  good  man- 

nersy  and  other  accomplishments ^  for  then  a  long  time 

elapsed,  at  the  request  of  said  D,  in  consideration  &c. 

Qutntum  2.  In  Consideration  that  the  plaintiff  had^  at  the  re- 
meruit.  quest  of  the  said  D,  before  that  time,  done  and  perform- 
ed certain  other  labor  and  services,  as  a  schoolmaster^  in 
teaching  and  instructing  one  J.  D.*  the  infant  son  of  the 
said  D,  in  reading j  writing ,  and  good  manners,  and  other 
accomplishments^jor  a  long  tims  then  elapsed',  &c. 

Imp.  PL  215. 

Note.     The  parts  in  italics  may  be  omitted.     {MS8.) 

indebita-  .  1 .  For  the  wages  or  salary  of  the  plaintiff,  before  that 
^^it  ^^^^  ^"^  ^"^  owing  to  the  plaintiff  from  the  said  D,  for 
forsemmte  the  service  of  the  plaintiff,  before  that  time  done  and 
wa^ei.^'  performed,  as  the  servant  of  the  said  D,  on  his  retainer, 
and  at  his  request,  in  consideration  &c. 

NoTE«  This  is  the  proper  count  for  an  agreed  salary ;  but  if  that 
cannot  be  proved,  add  indebitatus  assumpsit  and  quantum  meruit  for 
labor  &c.,  generally.     Imp.  PL  254.     (MSS.) 

Indebita.  1.  For  the  labor  and  services  of  the  plaintiff,  in  draw- 
JJJJ^tfojing  divers  plans  and  elevations  in  architecture  for  the 
drawm£  said  D,  at  UHBnuest  and  on  his  retainer ;  and  also  in 
pans,   c.  3upQfjj)(eQ(]f^HpQgf(Qii,  dwclUnghouse  of  the   said  D 

during  the  erection  thereof,  on  his  like  retainer  and  at  his 
like  request,  in  consideration  &c. 

Quantum  ^*  '^  consideration  that  the  plaintiff,  at  the  like  re- 
mendt.  quost  of  the  Said  D,  had  done  arid  performed  other  labor 
and  services,  in  drawing  divers  other  plans  and  eleva- 
tions in  architecture  for  said  D ;  and  also  in.  superintend- 
ing a  certain .  other  dwellinghouse  of  the  said  D  during 
the  erection  thereof,  at  the  like  request  of  said  D,  &c. 
-     Imp.  PI.  256. 

Note.  Add  counts  for  labor  d^c.  generally ;  which  would  seem  to 
be  sufficient  in  all  cases  of  this  kind,  though  pleaders  generally  de- 
clare as  above.     {MSS,) 

1.  For  the  labor  and  services  of  the  plaintiff,  before 
that  time  done  and  performed,  in  the  going  and  making 

*  Or  say  the  children  or  chUdj  without  name. 


ASSUMPSIT*     .  86 

of  divers  joumies,  and  giving  his  attendpnce  in  the  busi- 
ness of  said  D}  at  his  request,  in  consideration  he. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  2^*^"* 
said  D,  had  before  that  time  done  and  performed  other 
labor  and  services,  in  the  going  and  making  of  divers 
other  journies,  and  giving  other  his  attendance  in  the 
business  of  said  D,  &c.     imp.  PL  330. 

NoTB.    For  these  counts,  may  be  substituted  the  common  counts^ 
for  labor  and  Services,  generaUy.     {M88,) 

1.  Being  indebted  to  the  plaintiff  in  &c.,  for  the  labor  indebtta- 
and  services  of  the  plaintiff,  before  that  time  done  and  ^^t  tor 
performed,  cts  a  meaMrer  and  surveyor^  for  the  said  D,  at  ^o*  ^  * 

f.  .  •j.«-o  if      '  '         measurer 

his  request,  m  consideration  oj^c.  arndsnr. 

veyor. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re-  Quantum 
quest  of  said  D,  had,  before  that  time,  done  and  perform-  ™®""** 
ed  other  labor  and  services,  as  a  measurer  and  surveyor j 

for  the  said  D,  &c.     Ifnp.  PL  258. 

1.  Being  indebted  to  the  plaintiff,  in  &c.,  for  the  labor  indeMta- 
and  services  of  the  plaintiff,  before  that  time  done  and  g^^^ty 
performed,  as  the  factor  or  agent  of  said  D,  in  selling  hojor  or 
and  disposing  of  divers  goods j  wares j  and  merchandises  ^^^^ 
of  said  D;  and  also  in  transacting  other  the  business  of     ^ 
said  D,  and  at  his  request,  in  consideration  &C4   . 

2.  In  consideration  that  the  plaintiff,*  at  the  like  re-  Quantam 
quest  of  the  said  D,  before  that  time  had'done  and  per-  ™®""*' 
formed  other  his  labor  and  services,  as  the  factor  or 
agent  of  the  said  D,  in  selling  and  disposing  of  divers 
other  goods,  wares,  and  merchandises  of  the  said  Z),  and 

in  transacting  other  the  business  of  said  D,  &c.    Imp. 
PL  335. 

Note.     The  parts  in  italics  may  be  omitted.    {MSS,) 

1 .  For  the  labor  and  services  of  the  plaintiff,  before  indebita- 
that  time,  done  and  performed,  in  healing  and  curing  the  sumpsitior 
said  D  of  divers  wounds,  diseases,  and  maladies,  at  the  *^""^^". 
request  of  said  D,  and  for  divers  ointments,  plasters,  and  one  not  a 
other  necessary  things,  administered  and  applied  on  that  J^eca-' 
occasion,  by  the  plaintiff  at  the  request  of  the  said  D,  in  ly,  and  for 

^_      -J  .        o     *  *  materials 

consideration  &c.  found. 
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Quantum        2.  In  conaideraticm  that  the  plaiotiff,  at  the  request  of 
mendt      ^j^g  g^^jj  j)^  jjg^^j^  before  that  time^  done  and  performed 

other  his  labor  and  services,  in  healing  and  curing  the 
said  D  of  divers  other  wounds,  diseases,  and  maladies ; 
and  had,  at  the  like  request  of  the  said  D,  before  that 
time,  administered  and  applied  divers  other  ointments, 
plasters,  and  other  necessary  things  on  that  occasion  &c. 
Imp.  PL  268- 

Note.  Where  the  account  of  the  physician  or  surgeon,  is  annexed 
to  the  writ,  care  should  be  taken  that  the  particular  disease  or  com- 
plaint should  not  be  expressed,  especially  if  of  a  scandalous  or  (tensive 
nature.  See  2  Wils.  20.  The  charges  should  be  for  medical  attend- 
ancet  advice^  medicines,  &c.,  in  general  terms. 

indeuta-  1  •  For  labor  and  services  of  the  plaintiff,  as  a  surgeon^ 
^ta't  for  before  that  time  done  and  performed,  at  the  request  of 
asuxgeoQ.  the  Said  D,  in  healing  and  curing  the  said  D,  Tand  one 
S.  D.,  his  wife,  and  other  persons  of  the  family  of  the 
said  D,  as  the  case  may  be)j  of  divers  bruises,  wounds, 
and  diseases ;  and  for  divers  medicines,  potions,  and 
plasters,  before  that  time  provided  and  administered  by 
the  plaintiff  in  that  particular,  at  the  like  request  of  the 
said  D ;  and  also  for  divers  journies  and  attendances, 
before  that  time,  performed  and  made  by  the  plaintiff  for 
the  said  D,  at  his  request,  in  consideration  &c. 

Quantum        2.  In  consideration  that  the  plaintiff,  at  the  request  of 
menat       ^^  ^^^j^  jy^  ^^^^  before  that  time,  done  and  performed 

other  his  labor  and  services  as  a  surgeon,  in  healing  and 
curing  the  said  D,  (and  S.  D.,  his  wife,  and  other  per- 
sons of  his  family,  as  the  case  may  be)  of  divers  other 
bruises,  wounds,  diseases,  and  maladies,  &c.,  as  before* 
Imp.  PL  224- 

Note.  In  the  same  way  the  declarations  may  be  for  a  physician 
or  apothecary,  omitting  such  parts  as  are  unnecessary  in  the  particular 
case.  A  declaration  for  work  and  services  as  a  surgeon,  a  physician, 
&c.,  without  more,  would  be  sufficient.  See  Imp.  PI.  226,  227.  De- 
clarations for  midwife  and  apothecary ;  In  substance,  the  suit  is  for 
labor  &.C.,  as  a  midwife,  for  A.  D.,  wife  of  the  defendant.  -- 

This  action  lies  for  medicines,  provided  and  delivered /or  an  infant 
daughter  against  the  father.  R.  Ray.  62.  But  the  declaration  must 
state,  for  physic  delivered  for  the  daughter,  at  the  request  of  the 
father,  and  not  to  the  daughter.  Keb.  439 ;  Imp.  PI.  227 ;  2  Vent. 
36.  So  midwife  may  maintain  an  action  for  delivering  a  third  per* 
son,  if  it  were  at  the  request  of  the  defendant  Imp.  PL  227.  But 
qwBre  of  the  above  distinction  between  to  and  far,  as  it  hv  been 
repeatedly  determined  that  goods  delivered  to  a  third  person,  wherg 
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ike  credit  is  not  given  te  kim^  at  tke  reqkigst  of  ike  defendant^  is  good 
without  a  note  in  writing,  and  may  be  declared  on  in  indebitatus  isu- 
sumpsit,  as  such.  Salk.  23  ;  2  Ld.Ray.  ^2,  962  ;  6  Mod.  77;  1  H.  Bl. 
120«  ^ut,  in  sooh  case,  the  declaration  should  be  for  goods  deliFered 
to  A,  at  D's  request!  not  sold  and  delivered  ;  for  sold  creates  a  liabil- 
ity in  A  ;  and  then  D^s  liability  is  but  collateral,  and  should  be  in 
writing  under  the  statute  of  frauds,  and  spedaUy  declared  on.  Ld. 
Raym.  842 ;  2  Veot  36 ;  1  Salk.  28.  See  the  ensuing  declaration. 
(M88.) 

1 .  For  divers  goods,  wares,  and  merchandises,  by  the  Jj^^^**" 
plaintiiT,  before  that  time,  sold  lo  said  D,  and,  according  sumpdt  for 
to  the  terms  of  said  sale,  delivered  to  one  A,  at  the  re-  fj^^^^ 
quest  of  said  D^  in  consideration  &c.  thud  per- 


son. 


2.  In  consideration  that  the  plaintiff,  at  the  request  of  Q^^Ji^' 
the  said  D,  had,  before  that  time,  sold  to  the  said  D  memit 
divers  other'goods,  wares,  and  merchandises,  and  accord-  JjJ^fy** 
ing  to  the  terms  of  said  sale,  had  delivered  the  same  to  pait'^iaw. 
one  A,  &c.     3  Went.  63.  m 

NoTB.  Add  a  count,  in  consideration  that  the  plaintiff  would  sell 
and  delirer  to  one  A,  &c.  dirers  other  goods  &c.,  D  promised  to  pay 
&C.,  and  a  quantum  meruit  of  the  same  kind  in  both  cases  with  an 
averment,  that  the  goods  were  sold  and  delivered  at  a*  certain  time  and 
place. 

1 .  For  meat,  drink^  washing,  and  lodging,  and  other  indew**- 
necessaries  before  that  time  found  and  provided  for  one  sumpsit  for 
A.  D.,  t/i€  infant  son  of  said  Z),  at  the  special  request  of  J?^  ^ 
the  said  D,  in  consideration  &c.    Raym.  67 ;  Keb.  439  ;  for  deft*8.' 
Imp.  PI.  294.  ^P 

2.  In  consideration  that  the  plaintiff,  at  the  like  re-deA's.re- 
quest  of  the  said  D,  had,  before  that  time,  found  and  J**** 
provided  other  meat  &c.,  for  one  A.  D.,  the  infant  son  of^^^^ 
the  said  D,  &c:    3  Went.  62. 

Note.     If,  for  a  third  person,  omit  the  parts  in  italics. 

In  a  case  like  this,  it  was  moved  in  arrest  of  judgment,  that  indebi- 
litos  assampsit  would  not  lie,  bat  it  ought  to  have  been  a  special  ac- 
tion on  the  case ;  but  the  court  held  the  action  well  broughti  and  that 
it  was  an  original  undertaking  by  defendant,  and  A.  D.  was  not  liable. 
2  Ld.  Raym.  962 ;  6  Mod.  77 ;  3  Bui.  31 ;  Imp.  Pi.  294,  303.  (MSS.) 

1 .  For  meat,  drink,  washing,  lodging,  and  other  neces-  indeuta- 
saries,  bj  the  plaintiff,  before  that  time,  found  and  pro-  ^^t  for 
vided  for  said  D,  at  his  request,  in  consideration  &c.         ?^ 

2.  la  consideration  that  the  plaintiff,  at  the  like  re-  Quantum 
quest  of  the  said  D,  had,  before  that  time,  found  and  ^^"^^ 
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provided  for  the  said  D  other  meat,  drink,  washing,  lodg- 
ing, and  other  necessaries  &c.     Imp.  PI.  291. 

indebita-  1.  For  the  board,  maintenance,  and  education  of  one' 
sumpnt  for  A.  D.  and  B.  D.,  daughters  of  said  D,  before  that  time 
of  dcft'r  ^^"'^^^  supplied,  and  provided  by  the  plaintiff,  at  the  re- 
daughten.  quest  of  Said  D,  in  consideration  &c. 

Quantum  2.  In  Consideration  that  the  plaintiff  had,  before  that 
"'®""*'      time,  at  the  request  of  said  D,  found  and  provided  other 

board,  maintenance,  and  education  for  the  said  A.  D. 

and  B.  D.,  the  said  daughters  of  the  said  D,  Su:.     3 

Went.  66. 

^ewta-  j^  Yor  horsemeat,  stabling,  and  attendance  by  the 
flumpritfor  plaintiff,  before  that  time  found  and  provided,  for  divers 
&c^ifaione8.  hordes  of  the  said  D,  at  his  request,  in  consideration  &c. 

Quantum  2.  In  Consideration  tiat  the  plaintiff,  at  the  like  re- 
quest of  the  said  D,  had,  before  that  time  found  and  pro- 
vided other  horsemeat,  stabling,  and  attendance  for 
divers  other  horses  of  the  said  D,  &c.    3  Went.  56. 

Indebita-        1,  For  the  agisting  and  feeding  of  divers  cattle  of  the 
aumpdt  for  Said  D,  by  the  plaintiff,  in  his  lands  and  pastures,  and  at 
^ti««      the  request  of  the  said  D,  for  a  long  time  then  elapsed, 
in  consideration  &c. 

Quantum        2.  In  Consideration  that  the  plaintiff  had,  at  the  re- 
memit,       quest  of  the  said  D,  before  that  time,  agisted  and  fed  in  his 
lands  and  pastures,  divers  other  cattle  of  the  said  D,  for 
a  long  time  then  elapsed  &c.     Imp.  PL  306. 

Indebita-  For  work,  labor,  and  services  of  the  plaintiff,  as  a  tail- 
Bunmait  for  ^»  before  that  time,  done  and  performed  in  the  business 
labor  done  of  Said  D,  at  his  rcqucst ;  and  for  divers  materials  and 
riak  fo^d  other  necessary  things,  found  and  provided,  used,  and 
by  a  tailor,  applied,  iu  aud  about  said  work,  by  the  plaintiff,  at  the 
like  request  of  said  D,  in  consideration  &c. 

Quantum  2.  In  consideration  that  the  plaintiff,  at  the  request  of 
"^"^^  said  D,  had,  before  that  time,  done  and  performed  other 
work,  labor,  and  services,  as  a  tailor  in  the  business  of 
sai/1  D  ;  and  had  also  found  and  provided,  used  and  ap- 
plied divers  other  materials,  and  other  necessary  things 
about  said  work,  at  the  like  request  of  said  D,  &c.  Imp. 
P1.209. 
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Note.  These  counts  are  used,  when  the  materials  are  used  about 
the  work  ;  but  if  not,  then  a  quantum  meruit  for  goods  sold,  should  be 
used.     {MSS.) 

1 .  For  labor  and  services  of  the  plaintiff^  (w  a  farrier j  indewtatua 
ia  shoeing  divers  horses  for  the  said  D,~at  his  request,  and  by  a  fimer 
for  ^vers  materials  and  other  necessary  things,  provided  ^'  shoeing 
and  used  by  the  plaintiff  in  and  about  that  work,  at  the 

like  request  of  said  D,  in  consideration  &c. — Add  Quan- 
tum meruit.  • 

2.  For  labor  and  services  of  the  plaintiff,  before  that  ^J*^® 
time,  done  and  performed  by  the  plaintiff ^for  the  said  D  honw  «^. 
in  healing  and  curing  dirers  horses  of  the  said  D,  of  di- 
vers diseases  and  maladies,  at  the  request  of  said  D  ;  and 

for  divers  ointments,  medicines,  and  other  necessary 
things,  administered  and  applied  by  the  plaintiff  on  those 
occasions  at  the  like  request  of  said  D,  in  consideration 
&c. — Add  Quantum  meruit.     Imp,  PL  344. 

In    consideration  that    the    plaintiff,    then    being   a  Qoantam 
taylor,  at  the  request  of  said   D,  had  fitted,  made,  and  SyioJ'fof '^ 
mended  divers  vestments  for  the  said  D,  with  certain  ^^*>'  ^^ 
wares,  by  the  plaintiff,  in  that  behalf,  found  and  provid-  found. 
ed  &LC. 

For  a  certain  stipend  and  salary,  before  that  time  indebitatus 
due  and  payable  from  the  said  D,  to  the  plaintiff,  for  ser-  by'«SiStel- 
vices  done  and  performed  by  the  plaintiff,  as  the  interpre-  Fj^r  of 
ter  of  foreign  languages,  to  wit,  tlie  Chinese  and  other  Ian-  "^"**^®'' 
guagesj  to  the  said  D,  and  for  certain  work  and  labor, 
and  divers  journeys  and  voyages,  done  and  performed  by 
the  plaintiff,  for  the  said  D  on  his  retainer  and  at  his  re- 
quest, in  consideration  &c. — Add  Quantum  meruit. 

The  words  in  italic  are  immaterial. 

For  the  labor,  skill,  and  diligence  of  the   plaintiff,  Jj|jj^**jjj" 
€ts  a  music'tnaster,  before  that  time  performed  and  be-  for  teach- 
stowed  in  teaching  the  wife  of  said  D,  music,  at  the  re-  *'«"»"•*«• 
quest  of  said  D,  and  for  entrance  money,  due  and  paya- 
ble to  the  plaintiff  from  the  said  D,  on  that  occasion,  in 
consideration  &c. — Add  Quantum  meruit. 

Being  indebted  to  the  plaintiff,  in  the  sum  of  &c.,  ^j^^ 
according  to  the  account  annexed,  in  consideration  &c.      for  maii- 

^  ner'fl  wa- 

ges, on  account  annexed  to  the  writ. 

12 
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2.  In  consideration  that  the  plaintiff  had,  before  that 
time,  at  the  request  of  said  D,  done  and  performed  other 
labor  and  services  than  in  the  account  annexed,  but  sim- 
ilar thereto,  on  the  retainer  of  said  D  &c. 

The  Same       j^  for  the  wages  and  salary  of  the  said  D,  before  that 

^ter  on^  time  due,  and  payable  from  said  D,  to  the  plaintiff,  for  his 

SSnto!      services  done  and  performed,  as  a  mate  and  mariner,  of 

and  on. board  a  certain  schooner^^  called  &c.- whereof  the 

said  D  was  master  (or,  owner),  and  on  his  retainer  and  at 

his  special  request,  in  consideration  &c. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re- 
quest of  said  D,  had,  before  that  time,  done  and  perform- 
ed other  labor  and  services  for  the  said  D,  as  a  mate  and 
mariner  on  board  a  certain  other  schooner,  called  &c., 
whereof  the  said  was  D  was  master  &c*      Imp.  PL  26  L 

Master  v.  For  that  whcrcas  the  plaintiff,  at  the  special  request 
Sj^on*'  of  the  said  D,  had  served  as  master  of  his  schooner  Ex- 
Quaohim  change,  and  performed  a  voyage  from  said  M  to  &c,,  and 
back  again  to  said  M,  for  the  use  and  benefit  of  said  D, 
he  the  said  D,  then  and  there,  in  consideration  thereof, 
promised  the  plaintiff  to  pay  him  on  demand,  so  much 
money  as  he  reasonably  deserved  for  such  service  ;  &c. 

S.  Sewall. 

awm  rtf*!  For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  at  the 
uiated  as  appointment  and  request  of  the  said  D,  had  agreed  to  go 
''***'•  master  of  his  ship  S,  laden  for  a  voyage  from  &c.,  to  &c., 
and  back,  the  said  D,  in  consideration  thereof,  promised 
the  plaintiff  to  pay  him  wages  for  said  service,  at  the  rate 
of  &c.,  during  his  continuance  therein.  And  the  plaintiff 
says,  that  he  did  faithfully  do  the  duty  of  a  master  of 
said  ship,  for  &c.  months,  and  &c.  days,  next  before  the 
&c.  day  of  &c.,  when  &c.  dollars  became  due  to  him  for 
his  wages  aforesaid,  at  the  rate  of  &c. ;  yet,  though  re^ 
quested,  &c.  S.  Sew  all. 

Another.  For  that  the  said  D, on  &c.,  at  &c. ,  appointed,  and  agreed 
with,  the  plaintiff  to  go  master  of  the  said  D's  ship  B,  a 
voyage  in  her  from  &c.,  to  &c.,  with  a  cargo  of  sugars, 
and  the  plaintiff,  having  accepted  of  the  trust,  the  sanl  D 
in  ccmsideration  thereof,  and  that  the  plaintiff  would  do 
the  duty  of  a  master,  in  navigating  and  taking  care  of 
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said  ship  and  cargo  during  said  voyage,  then,  at  &c.  prom- 
ised the  plaintiff  to  pay  him  wages  therefor,  at  the  rate 
of  &c.,  a  month  from  the  same  day ;  and  the  plaintiff 
says,  that  he  proceeded  on  the  voyage  aforesaid,  in  said 
ship,  as  master  of  her,  and,  in  all  things,  faithfully  did  his 
duty,  from  the  same  day,  during  said  voyage,  to  wit,  from 
the  said  &c.,  to  &c.,  when  &c.  dollars  became  due,  for 
his  services  at  the  rate  aforesaid ;  yet  the  said  D^  though 
requested,  &c. 

For  that  whereas  the  said  D,  at  &c.,  on  &c.,  appointed  The  Same 
the  plaintiff  master  of  the  said  D's  coasting  sloop,  called  ^^^.^  for 
&c.,  directing  him  to  employ  her  in  coasting  backwards  onetwrdof 
and  forwards,  to  and  from  several  parts  of  this  Common-  ea^on  in 
weahh,  to  the  best  advantage  of  the  said  D  ;  and  for  the  ?^^^" 
plaintiff's  service  in  managing  said  vessel,  the  said  D  ten 
then  and  there  promised  him,  to  allow  him,  for  and  during 
such  time  as  the  plaintiff  should  continue  master  of  the 
said  vessel,  such  share  of  the  earnings  of  said  vessel,  as 
is  customarily  allowed  to  masters  of  such  coasting  vessels, 
which  the  plaintiff  avers  to  be  one  third  part.     Now  the 
plaintiff  in  fact  says,  that  from  &c.,  to  &c.,  he  employed 
the  said  vessel  in  coasting  to  and  from  several  parts  of 
this  commonwealth,  during  which  time  she  earned  the 
sum  of  &c,,  which  sum  the  said  D  received  from  sundry 
persons,  for  freight  of  their  goods  carried  in  the  said  ves- 
sel, during  the  time  aforesaid  ;  in  consideration  whereof 
^e  said  D,  on  the  same  day,  at  &c.,  promised  the  plain- 
tiff to  allow  and  pay  him  the  sum  of  &c.,  being  one  third 
part  of  what  the  said  D  received  as  the  earnings  of  said 
vessel,  in  manner  aforesaid  ;  yet,  &c.  Bollon. 

For  that  whereas  the  said  D,  on  &c.,  at  &c-,  in  con-  '^^^ 
sideration  that  the  plaintiff,  at  the  special  request  of  said  of  servant. 
D,  had  permitted  one  A.  D.,  then  being  the  apprevtice  ^^^ 
and  servant  of  the  plaintiff,  to  serve  as  a  mariner  on  board 
the  said  D's  schooner  Exchange,  for  the  term  of  &c.,  and 
which   service  the    said  A.  D.  performed   accordingly, 
promised  the  plainuff  to  pay  him,  oa  demand,  so  much 
money  as  the  labor  and  service  aforesaid  of  the  said  A.  D. 
were  reasonably  worth  ;  &c.  S.  Sewall. 

Note.  The  plaintiff  might  declare  in  this  case  in  Indebitatus  As- 
sampsit  and  Quantum  meruit  for  labor  &.c.  of  his  servant  gineraUy, 
(M88.) 


A 
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Indebitatus  FoT  the  laboF  and  services,  as  a  shipwright^  before 
^J'JJ^^*  that  time,  done  and  performed  by  the  plaintiff  in  repair- 
wrigfat  ing  a  certain  ship  of  the  said  D,  called  &c.  at  his  re- 
quest ;  and  for  divers  materials  and  other  necessary 
things,  by  the  plaintiff  provided  and  used,  in  and  about 
the  said  work,  at  the  like  request  of  the  said  D,  in  con- 
sideration &c. — Add  Quantum  meruit.    Imp.  PL  266. 

£2^SSr  ^^^  ^^^  ifreight  of  certain  goods,  wares,  and  mer- 
for  freight  chandiscs  of  the  said  D,  before  that  time  by  the  plaintiff, 
at  the  request  of  said  D,  carried  and  transported  in  a 
certain  vessel  of  the  plaintiff  from  parts  beyond  seas^  to 
tvit*  from  London  to  the  port  of  Boston  aforesaid,  in 
consideration  &c. — Add  Quantum  meruit — in  considera- 
tion the  plaintiff  had  carried  and  transported  divers^oiher 
goods  &c.     Imp.  PL  277. 

Note.     An  Indebitatus  Assumpsii  is  good  for  freight^  without  men- 
tioning what  the  freight  consisted  of.     1  Vent.  100.    *  (M8S,) 

Indebitatus      1.  For  the  usc  and  hire  of  a  certain  vessel,  with  the 
for^^ofa  furniture  and  tackle  thereto  belonging,  called  &c.  of  the 
•^P-         plaintiff,  by  him,  before  that  time,  let  to  hire  and  deliv- 
ered to  the  said  D,  at  his  request,  and,  by  the  said  D, 
had  and  used  accordingly  for  a  long  space  of  timey  in 
consideration  &c.  * 

Quantum  2.  In  Consideration  that  the  plaintiff,  at  the  like  re- 
.quest  of  said  D,  had,  before  that  time,  let  to  hire  and  de- 
livered to  the  said  D,  a  certain  other  vessel  of  the  plaintiff, 
with  the  tackle  and  furniture  thereto  belonging,  called 
&c.  to  be  had  and  used,  and  which  was  had  and  used  by 
the  said  D  accordingly,  promised  &c.     Imp.  PL  343. 

Aa^^St       '•  ^^^  ^^^  ^^^^  ^°^  "^®  ^^  ^  certain  boat  of  the  plain- 
forhireofa  tiff.  Called  a  Duut,  by  the  said  D,  at  his  request  and  by 

^^^'         permission  of  the  plaintiff,  before  that  time,  had,  used, 

and  enjoyed,  in  consideration  &c. 

^^^  2.  In  consideration  that  the  plaintiff,  at  the  like  request 
of  the  said  D,  had,  before  that  time,  let  to  hire  to  the  said 
D,  a  certain  other  boat,  called  a  punt,  and  which  was 
accordingly  used  and  enjoyed  by  the  said  D,  &c.  Imp. 
PL  334. 

*  Omitted  if  the  case  be  different 
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1.  For  the  demurrage  of  a  certain  vessel,  called  a  indebita- 
lighter,  of  the  plaintiff  by.  the  said  D,  before  that  time,  Jj^^tfo, 
retained  and  kept,  with  divers  goods,  wares,  and  mer-  demunage. 
chandises,  on  board  thereof,  on  demurrage,  in  considera- 
tion &c. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  QuaDtum 
the  said  D,  had,  before  that  time,  suffered  ^and  permitted  ^^ 
the  said  D  to  retain  and  keep,  and  that  the  said  D  had ' 
accordingly  retained  and  kept,  a  certain  other  vessel  of 

the  plaintiff,  called  a  lighter,  with  certain  goods  &c.  on 
board  thereof,  on  demurrage.     Imp.  PL  282. 

1.  For  the  carriage  of  divers  goods,  wares,  and  mer-  Jj^^^.^' 
chandises,  by  the  plaintiff,  before  that  time,  carried  and  sumpat  for 
conveyed  in  certain  barges  of  the  plaintiff  for  the  said  D,  ^^^ly^ 
at  his  request,  in  consideAtion  &c.  Bargejnan. 

2.  In  consideration  that  the  plaintiff,  at  the  like  re-  ^S!" 
quest  of  the  said  D,  had,  before  that  time,  carried  and 
conveyed  divers  other  goods  &c.,  of  the  said  D,  in  cer- 
tain other  barges  of  the  plaintiff,  &c.     Imp.  PL  288. 

Note.  The  same  declaration  will  answer  jR>r  a  land  carrier,  only 
inserting  instead  of  the  parts  in  italics,  *'  in  certain  waggons  and  carts 
of  the  plaintiff,  from  dw5.,  to  &c."     Imp.  PL  289   (^MSS.) 

1.  For  the  salvage  of  a  certain  anchor  and  cabling,  by  indewta- 
the  plaintiff,  before  that  time,  saved  for,  and  delivered  to  gumpsit  for 
the  said  D,  at  his  request,  in  consideration  &c.  SJ^ho/ 

2.  In  consideration  that  the  plaintiff  had,  before  that  Quanhim' 
time,  saved  for,  and  delivered  to  the  said  D,  at  his  like  ™®™**- 
request,  a  certain  other  anchor  and  cabling  &c. 

1.  For  the  carrying  and  conveying  of  the  said  D,  from  ^^J^' 
&c.,  to  &c.,  in  a  certain  ship,  called  &c.,  whereof  the  sumpdt  foe 
plaintiff  was  master,  and  at  the  request  of  the  said  D,  in  ^^^^ 
consideration  &c. 

2.  In  consideration  that  the  plaintiff  had,  at  the  like  Quantum 
request  of  the  said  D,  before  that  time  carried  and  con-  "*'""** 
veyed  the  said  D,  from  &c.,  to  &c.,  in  a  certain  other 

ship,  called  &c.,  whereof  the*  plaintiff  was  master,  &c. 
Imp.  PL  346. 

1.  For  the  wharfage  of  divers  goods,  wares,  and  mer-  ^""J^' 
chandises  oJF  the  said  D,  before  then  wharfed  and  landed,  wmfrft  for 

l^oods 
whaifed. 
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out  of  certain  vessels^  upon  a  certain  wharf  of  the  plain- 

tiffi  in  consideration  &c. 

» 

2.  In  consideration  that  the  plaintiff  had,  before  that 

time,  wliarfed  and  landed  divers  other  goods  &c.  of  the 

said  D,  at  the  request  of  the  said  D,  j^om  certain  vessels, 

JMoon  a  certain  other  wharf  of  the  plaintiff,  &c.    Imp. 

PI.  282. 

Note.  If  the  goods  are  wharfcd  and  put  on  board  a  vessel,  then 
say,  **  for  the  wharfiige,  landing,  housine^  and  weighing  of  divers 
goods,  6i^  before  then  loaded  from,  and  <m  the  wharf  of  the  plaintiff, 
on  board  a  certain  vessel  of  the  said  D,  at  his  request,"  d&c.  The 
parts  in  italics  seem  immaterial.     Imp.  PI.  284.    (MSS.) 

I.  For  warehouse  room  and  stowage  of  divers  goods, 
wares,  and  merchandises  of  the  said  D,  at  his  request. 


Indebita- 
tus As- 

?^^ttM  before  that  time,  found  and  provided  by  the  plaintifl,  in 
'^^-        the  warehouses  of  the  plaintiff,  in  consideration  &c. 


Quantum 
meruit. 


2.  In  consideration  that  the  plaintiff,  at  the  request  of 
the  said  D,  had,  before  that  time,  found  and  provided  for 
the  said  D  other  warehouse  room  and  stowage,  for 
divers  dther  goods  &c.  of  the  said  D,  in  certain  other 
warehouses  of  the  plaintiff,  &c«     Imp.  PL  303. 

indebita-        1 .  For  premiums  of  insurance,  before  that  time  due  and 
^J^t  for  ^(iyMe  from  the  said  D  to  the  plaintiff,  for  and  upon 
premium  of  divers  large  sums  of  money,  before  .that  time  subscribed 
nsurance.  ^^  ^j^^  plaintiff,  upon  divers  policies  of  assurance,  to  the 
s£(id  D,  at  his  request,  in  consideration  &c.     Add  Quan- 
tum meruit.     Imp.  PL  331. 

Note.  Assumpsit,  for  that  the  defendant  was  indebted  to  the 
plaintiff  in  ,£20  pro  premio,  on  a  policy  of  assurance  ;  it  was  objected, 
that  the  plaintiff  ought  to  show  a  certain  consideration,  what  tlie 
premium  was,  and  how  it  became  due.  By  the  court ;  it  is  good,  and 
like  Assumpsit  pro  quodam  salario,  which  has  been  adjudged  good. 
R.  on  Demurrer.    2  Lev.  153  ;  Imp.  PI.  332.     {M88.) 

For  hire  of       1.  For  the  hire  of  divers  goods  and  chattels  of  the 
Soree8.&c.  plaintiff,  by  him,  before  that  time,  let  to  hire  to  said  D, 
at  his  request,  and  by  said  D,  according  to  that  letting 
to  hire,  used  and  enjoyed  ^^/br  a  long  time  then  elapsed,  _ 
in  consideration  &c. 

Quantum        2.  In  Consideration  that  the  plaintiff,  at  the  request  of 

menut      the  Said  D,  had,  before  that  time,  let  to  hire  to  tfie  said 

D,  divers  other  goods  and  chattels  of  the  plaintiff,  to  be 
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used  and  emplojed ;  and  accordingly  had  and  used,  by 
virtue  of  that  letting  to  hire,  by  the  said  D,  for  a  long 
time  then  elapsed^  £c.     Imp.  PL  310. 

Note.  This  declaration  will  answer  for  all  hirings  of  horses,  car- 
riages, &o.  mutatis  mutandis,  8embU^  that  the  parts  in  italics  are 
not  material.     {MSS,) 

1 .  For  the  use  and  occupation  of  a  certain  messuage,  indebita- 
or  tenement  of  the  plaintiff,*  situate  &c.^  by  the  said  D,  ^^t  for 
at  his  request,  and  by  permission  of  the  plaintiff,  for  the  «««w?docj 
space  of  half  a  year,  before  then  elapsed,  used,  occupied,  a  houw?  ^ 
and  enjoyed,  in  consideration  &c. 

2.  In  consideration  that  the  plaintiff  had  permitted  the  Quantum 
said  D,  at  his  request,  to  use  and  occupy  a  certain  other  ™®'^- 
messuage  or  tenement  of  the  plaintiff*  and  that  the  said 

D,  according  to  that  permission,  had  used,  occupied, 
and  enjoyed  the  same,  for  the  space  of  one  half  year  be- 
fore then  elapsed  &c.     Imp.  PL  294. 

For  the  use  and  occupation  of  a  certain   messuage  ^®*f^ 
and  100  acres  of  meadow  land,  with  the  appurtenances, 
situate  &c.     3  Went.  65. 

For  the  use   and    occupation   of  certain   ready   fur-  Ready  fur- 
nished lodgings,  being  parcel  of  a  certain  messuage,  sit-  JjJS^gg. 
uate  &c.    3  Went.  ^. 

1.  For  the  use  and  occupation  of  certain  rooms,  with  JJfor^**" 
the  appurtenances,  being  parcel  of  a  certafh  messuage,  ings. 
situate  &c.    S  Went.  65. 

2.  In  consideration  that  the  plaintiff,  at  the  request  of  Quantuin 
the  said  D,  had  permitted  the  said  D,  quietly  to  hold  Sbe'nme.' 
and  occupy  the  upper  room,  in  the  eastern  end  of  the 
plaintifi^s  dwellinghouse,  in  &c.,  from  &c.,  to  &c.,  which 

the  said  D  held  and  occupied  accordingly,  promised  the 
plaintiff  to  pay  him  so  much  money,  as  he  reasonably  de- 
served therefor,  on  demand  ;  &c.  R.  Dana. 

Note.  Aa  this  action,  for  use  and  occupation,  would  not  lie  at 
common  law,  without  an  express  promise,  the  statute  1 1  G.  II,  c.  19> 
a.  14,  seems  to  have  been  adopted. 

For  thati  oa  fee,  at  &c.,  in  consideration  that  the  ^^'J'^, 
plaintiff,  at  th^  special  request  of  said  inbabitaats^  had,,  labon  as  a 

candidate 
•  Not  absolutely  neoMsary.  ^  ^^^^j 
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before  that  time,  viz.  on  every  Lord's  day  from  &c.  to 
&c.  inclusively,  and  also  on  a  thanksgiving  day,  and  on 
one  lecture  day,  within  that  time,  publicly  prayed  with 
and  for,  and  preached  the  gospel  to  the  said  inhabitants, 
and  instructed  them  in  the  principles  and  doctrines  of  the 
Christian  religion,  the  said  inhabitants  then  and  there 
promised  the  plaintiff,  to  pay  him  therefor,  on  demand, 
so  much  money  as  he  reasonably  deserved  to  have,  which 
the  plaintiff  avers  to  be  the  sum  of  &c.      J.  Sewall.- 

Indebitatus  For  that  whereas  the  plaintiff,  on  &c.,  upon  the  in- 
feS'Se^"*  vitation,  and  at  the  request  of  said  proprietors,  became 
same;  by  a  the  Settled  and  ordained  minister  of  the  Gospel,  in  &c. 
miDister     aforcsaid,  and  hath  continued  so  ever  since,  there  doing 

**^Tto    ^^^  ^^^y  ^^  ^^^^  ^  minister,  whereupon  the  proprietors 
'  aforesaid,  on  &c,,  owed  him  [;^i30]  for  his  services,  for 
one  year  ending  on  8>cc.,  and  on  &c.,  at  Sec,  in  considera- 
tion thereof,  promised  the  plaintiff  to  pay  him  the  same 
on  demand ;   yet,  &c.  R.  Dana. 

Quantum  For  that  whcreas  the  plaintiff,  on  &c.,  at  &c.,  had  trav- 
ph^dan'  ^'^^^  ten  miles,  and  visited  and  attended,  as  a  physi- 
cian, the  said  D  accordingly,  on  the  same  day,  and  had 
examined  into  his  illness  of  a  dropsy,  commonly  so  called, 
and  had  given  him  advice,  relative  to  his  said  disorder,  pre- 
scribed to  said  D  a  proper  regimen  in  meats,  drinks,  and 
exercise,  and  had  given  him  a  written  direction,  for  the  pro- 
curement and  administration  of  proper  medicine,  for  his 
recovery  and  restoration  to  health,  all  in  the  plaintiff's 
business  as  a  physician,  and  at  his  special  instance  and 
request ;  in  consideration  thereof,  the  said  D  then  and 
there  promised  the  plaintiff,  to  pay  him,  on  demand,  so 
much  money  as  he  reasonably  deserved  therefor,  &c. 

JOSIAH    QuiNCY.     . 

Quantum  For  .that  the  said  D,  on  &c.,  at  &c.,  in  consideration 
asT^ttor.^  that  the  plaintiff,  in  his  business  as  an  attorney,  at  the 
ney.  request  of  said  D,  had,  before  that  time,  done  and  per- 
formed certain  [other]  labor  and  services,  in  and  about 
the  drawing  and  engrossing  divers  [other]  writings,  in- 
struments, and  deeds,*  and  in  going  and  making  divers 
[other]  journeys^  and  giving  [other]  attendance  about  the 
business  of  the  said  D ;  and*  in  and  about  the  prosecut- 

*  Used  as  the  case  may  be. 


•  ^-^ 


ASSUMPSIT.  97 

ing  and  defending  divers  [other]  suits  in  courts  of  law 
in  this  Commonwealth,  &c.     3  fVent.  61. 

1  •  In  consideration  of  certain  goods  and  merchandises,  Quantum 
by  the  plaintiff  to  the  said  D,  at  his  special  request,  then  foJ*^JJS» 
and  there,  sold  and  deliyered  ^[being  other  but  similar  sou. 
to  those  aforementioned]  then  and  there  promised  the 
plaintiff  to  pay  him  on  demand,  so-  much  money  as  the 
said  goods  and  merchandises  last  mentioned,  were  rea-    . 
sonably  worth  ;    and   the  plaintiff  avers,  that  the  said 
goods  and  merchandises  last  mentioned,  were,   at   the 
time  of  the  sale  and  delivery  aforesaid,  reasonably  worth 
the  sum  of  &c«,  of  which  the  said  D,  then  and  there 
had  notice  ;  yet  &c.  S.  Sewall. 

Note.  Such  a  count  may  be  used  in  most  of  the  foregoing  decla- 
rations,  instead  of  a  quantum  meruit ;  though  the  latter  seems  now 
to  have  thrown  the  former  out  of  uso  in  the  English  forms.    (M88.) 

1.  For  that  the  said  D,t  on  &c.,  at  &c.,  being  iudebt-  indeuutos 
ed  to  the  said  S,  before  he  became  bankrupt  in  &c.,  for  fof^J*' 
the  labor  and  services  of  the  said  S,  before  he  became  done ;  by 
bankrupt,  done  and  performed  for  the  said  D,  at  his  re-  ^ft^!* 
quest,  and  for  divers  materials  found  and  provided  by  the  '"p^- 
said  S,  before  he  became  a  bankrupt,  in  and  about  the 
business  of  said  D,  in  consideration  thereof,  then  and 
there  promised  the  said  S,  before  he  became  bankrupt, 
to  pay  him  the  same  on  demand  : 

%  In  consideration  that  the  said  S,  before  he  became  Q«j«tum 
bankrupt,  at  the  like  request  of  the  said  D,  did  and  per- 
formed certain  other  labor  and  services,  for  the  said  D, 
and  found  and  provided  divers  other  materials,  in  and 
about  the  business  of  the  said  D,  at  his  request,  prom- 
ised the  said  S,  before  he  became  bankrupt,  to  pay  him 
on  demand  so  much  money  as  he  reasonably  deserved 
therefor ;  which  the  plaintiffs  aver  is  the  sum  of  &c. 

3.  For  money  laid  out,  expended,  and  paid  by  the  JJ,"^***** 
said  S,  to  and  for  the  use  of  the  said  D,  at  his  request, 
and  for  other  money,  before  that  time,  had  and  received 
by  the  said  D,  for  the  use  of  the  said  S,  before  he  be- 
came bankrupt,  in  consideration  &c. 

Yet,  though  requested,  the  said  D  never  paid  the  said  Condu- 
sums,  or  either  of  them,  to  the  said  S,  before  he  became  "°"* 

*  If  other  count!.  f  Any  time  before  the  issuing  ot  the  commisaion. 
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bankrupt,  or  since,  to  the  plaintifl&,  or  either  of  them, 
but  refused,  and  still  refuses  so  to  do.  3  T.  R.  779. 
Imp.  PL  271. 

By  rarviv-  For  that  the  said  D,  at  &c«,  on  &c.,  being  indebted 
fof  m^y*  to  the  said  A.  A^,  and  one  B.  B.,  now  deceased,  whom 
iMM^and     ^1j^  gai^  4.  ^.  hag  gurvived,  in  £1000  as  well  for  the 

ed,  and      mouey  of  the  said  A.  A.  and  B.  B.,  by  the  said  D,  before 
Sd^ddhJ^  that  time  had  and  received,  as  for  divers  goods  and  mer- 
ered.         chandi^es,  by  the  said  A.  A.  and  B.  B.,  to  the  said  D, 
'     before  that  time,  at  his  request,  sold  and  delivered,  in 
consideration  thereof,  then  and  there  promised  the  said 
A.  A.  and  B.  B.  to  pay  them  the  same  on  demand.*    Yet 
the  said  D,  though  often  requested,  never  paid  the  same  to 
the  said  A.  A.  and  B.  B«,  or  either  of  them,  in  the  life- 
time of  said  B.  B. ;  or,  after  his  death  to  the  said  A.  A*, 
but  wholly  refused,  and  yet  refuses  so  to  do.f     See  2' 
Saund.  122. 

^^"         For  that  the  said  D,  at  &c.,  on  &c*,  being  indebted  to 
an  the      the  said  A.  A.,  in  the  sum  of  Sic.^  for  money,  by  the 
^^J      said  A.  A.,  before  that  time,  laid  out,  expended,  and 
joined.       paid  for  the  said  D,  at  his  special  request ;  and  for  other 
money  by  the  said  A.  A«,  before  that  time,  lent  and  ad- 
vanced to  the  said  D,  at  his  like  request ;  and  for  other 
money,  by  the  said  D,  before  that  time,  had  and  receiv- 
ed to  the  use  of  the  said  A.  A.,  in  consideration  thereof, 
then  and  there  promised  the  said  A.  A.  to  pay  him  the 
same  sum  of  money,  when  he  should  be  thereto  after- 
wards requested  [or  on  demqind]  ;  yet  &c.  Imp.  PL  207. 

*  In  the  precedent  in  Saunders's  Reports,  from  which  this  declaration  is  abstracted, 
the  usual  allegation  .to  pay  the  same  **  toJten  he  ghould  be  thereto  e^erwarde  re- 
guBted"  is  omitted ;  and  in  precedents  of  a  similar  kind,  in  2  Saund.  117  and  208» 
fliere  is  the  same  omission.  But  in  a  precedent  1  Saund.  70  it  is  inserted,  and  in 
most  of  the  other  entries  which  have  been  consulted,  in  the  modem  ones  without 
an  exception.  But  quare  if  it  be  necessaiy,  and  shall  not  be  intended  if  not  other- 
wise stated  ?  In  the  practice  in  Massachusetts,  the  usual  allegation,  is  to  pay  the 
sum  "  on  demand*'    (MSS.) 

t  From  this  it  appcam,  that  all  the  common  counts  may  be  joined  in  one  without 
risk.  See  on  this  point,  a  learned  note  by  Sen.  Williams,  in  2  Saund.  122.  (Note 
».)     {MSS.) 
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1  •    For  not  delivering  Goodsy  according  to  Contract^   ' 

under  various  circumstances. 

For  that  on  &c.,  at  &c.9  in    consideration  that  the  Fornotde- 
plaintiffs,  at  the  instance  and  request  of  the    said    D  m^r°al. 
[defendant],  had  then  and  there  bought  of  the  said  D,  co^^  to 
a  certain  large  quantity,  to  wit,  one  hundred  quarters  of  S^n  re^-''^ 
malt,  at  and  for  a  certain  price,  then  and  there  agreed  ^^^' 
upon  between  them,  he  the  said  D.,  faithfully  promised 
the  plaintiffs,  well  and  truly  to  deliver  to  them  the  said 
one  hundred  quarters  of  malt,  whenever  he,  the  said  D, 
should   be  thereto  requested ;  and  the  plaintiffs  in  fact 
say,  that  although  the  plaintiffs  afterwards,  viz.^  on  &c., 
at  &c.,  requested  the  said  D,  to  deliver  them  the  said 
one  hundred  quarters  of  malt,  and  were  then  and  there 
ready  ar^  willing  to  pay  the  said  Dfor  the  ^ame  accord-  - 
ing  to  the  terms  of  the  said  sale,  and  were  then  and 
there  ready  and  willing ,  and  offered  to  accept  and  receive^ 
the  said  one  hundred  quarters  of  malt,  of  and  from  said 
D ;  yet  the  said  D  did  not,  when  requested,  as  afore* 
sSiid,  or,  at  any  other  time  before  or  since,  deliver  to  the 
plaintiffs  the  said  one  hundred  quarters  of  malt,  or  any 
part   thereof,  but  vvholly   refused,  and  still  refuses  so 
to  do. 

Note.  This  declaration  was  held  good  on  a  motion  in  arrest  of 
judgment ;  though  objected  that  the  plaintiffs  should  have  averred  an 
actcud  tender,  and  not  a  mere  readiness  and  willingness  to  pay  for  the 
malt    RawsoH  et.  al.  t.  Johnson.     1  East's  T.  R.  203.     {MSS.) 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  For  not  de- 
plaintiff,  at  the  special  request  of  the  said  D,  had,  then  com  °|. 
and  there,  bought  of  the  said  D,  two  hundred  quarters  cording  to 
of  corn,  at  ;^20  per  quarter,  such  price  to  be  therefor  J§Si™one 
paid  by  the  plaintiff  to  the  said  D,  the  said  D  promised  mon^.ata 
the  plaintiff  ta  deliver  to  him  the  said  corn,  at  S,  in  one  pffce.  ^ 
month  from  that  time,  viz.  the  time  of  sale.    And  the  plain- 
tiff avers,  that  he  always,  from  the  time  of  making  such 
sale,  for  the  space  of  one  month,  then  next  following, 
and  afterwards,  was  ready  and  willing  to  receive  the  said 
corn^  at  said.  S,  and  was  ready  to  have  paid  for  it  on  de- 
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Iweryj  according  to  the  said  stipulated  terms ;.  yet  the 
said  D,  though  requested,  did  not,  within  one  month 
from  the  time  of  making  such  sale  as  aforesaid,  or,  at 
any  other  time,  deliver  the  said  corn  to  the  plaintiff,  at 
said  S,  or  elsewhere,  but  wholly  refused  so  to  do. 

Note.  Judgment  was  arrested  in  this  casef  on  motion  for  want  of 
the  averment  printed  in  italics ;  the  Court  being  of  opinion,  that  it 
was  necessary  to  aver  a  performance,  or  what  was  equivalent  thereto  ; 
or  a  readiness  to  pay,  according  to  the  case  of  Rawson  v.  Johnson* 
Morton  v.  Lamb.    7  T.  R.  125.     {MSS.) 

Fornotde-  For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration 
wh^at  that  the  plaintiff,  at  the  special  request  of  said  D,  had 
^erai  agreed  to  purchase  of  him  a  large  quantity,  to  wit,  one 
cording  to  hundred  bags  of  wheat,  each  bag  weighing  three  hundred 
I  agreement  pounds,  and  for  forty  bags,  part  of  the  same  wheat,  to 

pay  the  said  D  0S  per  bag,  and  for  the .  remaining  six- 
ty bags,  to  pay  the  market  price,  at  the  then  next  market 
day,  promised  the  plaintiff  to  sell  and  deliver  him,  the 
said  forty  bags  immediately,  and  the  remaining  sixty 
bags,  at  the  then  next  market  day  at  the  said,  stipulated 
price  ;  and  the  plaintiff  avers  that  the  said  D,  in  part 
performance  of  his  contract,  aforesaid,  then  and  there 
sold  and  delivered  the  plaintiff,  the  said  first  forty  bags  of 
wheat ;  but  though  the  plaintiff-  was  ready  and  willing 
to  receive  the  said  remaining  sixty  bags  of  wheat,  at  the 
said  next  market  day,  to  wit,  at  &c.,  on  &c.,  and  was 
then  and  there  ready  and  willing  to  pay  the  said  D, 
therefor  on  delivery,  according  to  the  said  stipulated 
price,  the  said  D,  though  requested,  on  the  said  next 
market  day,  or  at  any  time  before  or  since,  did  not  deliv- 
er the  plaintiff  the  said  remaining  sixty  bags  of  wheat, 
but  wholly  refused  and  still  refuses  so  to  do. 

Note.  Upon  breach  of  contract  for  the  purchase  of  one  hundred 
bags  of  wheat,  forty  or  fifly  of  which  were  to  be  delivered  on  one  mark- 
et day,  apd  the  remainder  on  the  next  market  day,  the  plaintiff  cannot 
declare  as  upon^an  absolute  contract  for  the  delivery  of  forty  bags  on 
the  first  day  &c.,  though  forty  bags  were  then  in  fact  delivered,  but 
the  contract  must  be  stated  in  the  alternative  according  to  the  original 
terms  of  the  contract.     Penny  v.  Porter,  2  East's  T.  R.  2.     (MSS.) 

Fornotde-      For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  at  the 

■^-  bS™^      request  of  the  said  D,  bought  of  the  said  D,  five  bushels 

earnest  be-  of  Seed  barley,  at  the  rate  or  price  of  01  for  every  bush- 
ing paid, 
<Vn#  and  apccial  request  made. 


ASSUMPSIT.  101 

el  thereof,  to  be  therefor  paid  by  the  plaintiif  to  the 
said  D,  and  then  and  there  paid  to  the  said  D,  in  hand, 
the  sum  of  ;^1,  in  part  payment  of  the  said  price  to  be 
paid  for  said  barley,  and  then  and  there  promised  the 
said  D,  to  pay  therfesidile  of  the  said  rate  or  price,  so  to 
be  paid  for  said  barley,' piv^tbe  delivery  of  the  said  bar- 
ley ;  in  consideration  wK^iijec/.the  f  aid  D,  then  and  there, 
promised  the  plaintiff  to  deliver  ^^ti(|^Vhn  said  five  bushels 
of  seed  barley,  on  request.  And  ifitf.plalntHf  avers  that 
he  afterwards,  on  &c.,  at  &c.,  requested 'thel'.ssnfl  P  to 
deliver  him,  the  plaintiff,  the  said  five  bushels  of  ^eed-  baiV ;  . 
ley,  and  was  then  and  there  ready,  and  offered  to  '{5ay  ;*' 
the  said  D,  the  residue  of  the  said  price  or  rate,  to  be 
paid  for  the  same.  Yet  the  said  D  did  not,  at  the  time 
he  was  so  requested,  or  at  any  other  time,  before  or  after- 
wards, deliver  the  said  barley,  or  any  part  thereof  to  the 
plaintiff,  but  wholly  refused  and  still  refuses  so  to  do. 

Warren.    2  Went.  229. 

For  that  whereas  the  said  D,  on  &c.,  at  &c.,  bar-  Fornotde- 
gained  and  sold  to  the  plaintiff  fifty  quarters  of  barley,  at  bS^L- 
3ie  rate  of  ^fiflO  per  quarter,  in  the  whole  amountin&r  to  cording  to 
j$(500,  the  said  D,  in  consideration  of  j^lO,  to  him  in  earnest  be- 
hand  paid  by  the  plaintiff,  and  of  ^490,  to  the  said  D,  ^  p"^- 
to  be  paid  by  the  plaintiff,  upon  the  delivery  of  the  said 
barley,  then  and  there  promised  the  plaintiff  to  deliver 
the  said  fifty  quarters  of  barley,  at  or  before  &c.,  which 
b  long  since  past,  at  the  dwelling  of  the  plaintiff  in  said 
S ;  yet  the  said  D,  not  minding  his  said  promise,  though 
the  plaintiff  was  always  ready,  on  the  delivery  of  said 
barley,  to  pay  the  said  D,  the  said  ;^490,  to  wit,  jjflO 
for  every  quarter  thereof,  according  to  his  promise  afore- 
said, the  said  50  quarters  of  barley,  or  any  part  thereof 
hath  not  delivered,  but  wholly  refuses  so  to  do.     2  Imt. 
Cler.  126. 

Note.  Mr  Justice  Blackstone  lays  it  down  as  a  rule,  "  that  if  any 
part  of  the  price  is  laid  down,  if  it  be  but  a  penny,  or  any  portion  of 
the  goods  delivered  by  way  of  earnest,  the  property  of  the  goods  is  ab- 
solutely bound  by  it.**  So  in  BcLch  v.  Otrcn,  5  T.  R.,  on  an  action  of 
Assumpsit  for  not  delivering  a  mare  in  exchange  for  plaintiff's  colt, 
earnest  being  paid  by  defendant,  it  was  objected  on  demurrer,  that  the 
plaintiff  had  not  averred  that  he  delivered  the  colt,  which  was  a  pre- 
cedent condition  ;  but  per  Buller,  "  there  is  no  foundation  for  the  ob- 
jection ;  the  payment  of  the  earnest  vested  the  property  of  the  colt  in 
the  defendant,  and  it  was  unnecessary  for  the  plaintiff  to  have  averred 
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a  tender  of  it."  But  T/M*d  Holt  is  reported  to  have  said  the  contrary, 
in  Salk.  1 13,  and  to  have  declared,  that  the  property  is  not  considered 
as  absolutely  transferred  to  the  buyer  by  earnest,  and  therefore,  the 
money  must  be  paid  upon  fetching  away  the  good^,  if  no  other  Hme  of 
payment  is  mentioned.  Earnest  only  binds  the  bargain^  and  gives  the 
party  a  right  to  demand,  but  then  a  dem{ui{l;Avithout  payment  of  the 
money,  is  void.  2  Bl.  Com.  448,  note,  *  hv  Cliristian  ;  Brown's  Civil 
Law,  355,  note.  And  quiere^^At  the;«8Q^of  Bach  v.  Owen  was  not 
supportable  on  other  gr^undtu  •'i^SS,) 
**•  •  ••  •   • 

For  not  de-      For  that,  whereus/*  ofii  &c.,  at  &c.,  the  plaintiff  had 
w^to    bought 'ff-*-J^e.l3aicl  D,  and  the  said  D  had  bargained  and 

quarters  of  as  good 
delivered  to  the  plaintiff 
^  mS' '  ^^  ^>  between  harvest  and  Candlemas  in  the  same  year, 
dettvety.  where  the  plaintiff  should  appoint,  after  the  rate  of  $3^ 
per  quarter,  to  be  paid  by  the  plaintiff  to  the  said  D, 
whereof  the  plaintiff  then  and  there  paid  to  the  said  D, 
fifty  cents  in  hand,  and  agreed  to  pay  the  residue  at  the 
times  of  delivery  of  said  barley,  according  to  the  quantity 
of  the  same,  at  every  time  of  delivery,  and  according  to 
the  rate  aforesaid ;  in  consideration  whereof,  the  said  D 
then  and  there  promised  the  plaintiff,  to  deliver  to  him 
the  said  barley,  so  bargained  and  sold,  according  to  the 
bargain  and  agreement  aforesaid.  And  the  plaintiff  avers^ 
that,  although  the  said  D,  in  pursuance  of  his  said  prom-- 
ise,  hath  delivered  to  the  plaintiff  a  certain  portion  of  the 
said  barley,  to  wit,  twenty  quarters,  and  although  the  plain- 
tiff hath,  at  all  tim^s  hitherto,  been  ready  and  willing  to 
receive  the  residue  of  the  said  barley,  and  to  pay  the  said. 
D  for  the  same,  according  to  the  agreement  aforesaid, 
and  on  &c.,  did  appoint  his,  the  plaintiff's  house  at  said 
H,  the  place  of  delivery  of  the  same,  and  did  thereof,, 
then  and  there  give  due  notice  to  the  said  plaintiff,  and 
did  on  &c.  at  said  H,  being  the  last  day  of  the  time 
stipulated  for  the  delivery  of  the  same  residue,  and  on 

the  last  part  of  said  day,  to  wit,  at o'clock,  thereto 

especially  request  the  said  D ;  yet  the  said  D  hath 
never  delivered  the  same  residue  or  any  part  thereof,  but 
wholly  refuses  so  to  do. 

Note.  This  was  the  case  of  JPeeram  v.  Pdbner^  Gilb.  Law  of 
Evid.  Lofi*s  edit.  S93,  where  the  main  question  was,  whether  defend- 
ant was  obliged  to  deliver  the  residue,  not  having  been  fully  paid  for 
the  quantity  delivered.  Parker  C.  J.  resolved,  that  though  defendant  ^ 
was  not  obliged  to  deliver  the  first  twenty  quarters,  without  payment, 
yet  having  done  so,  it  was  an  implied  waiver  for  so  much,  and  did  not 
excuse  him  firom  delivering  the  residue.    (MSS.) 
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For  that  the  plaintiflTon  &c.^  at  &c.,  at  the  special  re-  For  not  de- 
quest  of  the  said  D,  bought  of  the  said  D,  ten  hogsheads  hJ^a^ofsu- 
of  sugar,  at  the  rate  of  j^6  for  every  hundred  weight  gar  to  the 
thereof,  and  at  the  same  rate  for  any  less  quantity,  to  be  Ei"d^e!? 
paid  therefor  by  the  plaintiiT  to  the  said  D  for  the  sam^,  «d  «ix»  »- 
and  the  plaintiff  then  and  there  promised  the  said  D  to  ^" 
pay  him  for  the  said  ten  hogsheads  of  sugar,  at  the  rate 
aforesaid,  upon  request ;  and,  in  consideration  thereof, 
the  said  D,  then  and  there  promised  the  plaintiff  to  de-^ 
liver  him  the  said  ten  hogsheads  of  sugar,  upon  request, 
and  although  the  plaintiff  hath  always,  since  the  making 
of  said  promise  hitherto,  been  ready  to  pay  the  said  D  at 
the  rate  aforesaid,  for  th6  said  sugar,  and  has  often  offer- 
ed so  to  do ;  yet  the  said  D  hath  not  delivered  the  said 
ten  hogsheads  of  sugiar,  or  any  part  thereof,  though  after- 
wards, to  wit,  on  &c.,  at  &c.,  and  often  afterwards 
thereto  requested^  but  wholly  refused  and  still  refuses  so 
to  do.     34  Decl.  Morgan* s  Preced.  1 60, 

For  that  whereas,  on  &c.,  at  &c.,  the  plaintiff  bought  ^^^rf***^" 
of  the  said  D  atl  the  hops,  which  the  said  D  should  have  the  h^ 
growing  in  the  year  next  ensuing,  at  the  rate  of  ^12  for  J^t^®" 
every  hundred  weight  thereof,  and,  according  to  that  ndsed  that 
rate,  for  any  less  quantity,  to  be  therefor  paid  by  the  SJJ^ 
plaintiff  to  the  said  D  ;  and  it  was  then  and  there  agreed  p^**,)!^ 
by  and  between  the  said  D  and  the  plaintiff,  that  the  &?;%n 
said  D  should  pick  and  dry  all  such  hops,  and  should  de-  ^J^^j^. 
liver  the  same  so  picked  and  dried,  so  soon  as  the  same    . 
should  be  picked  and  dried,  as  aforesaid,  to  the  plaintiff, 
and  that  the  plaintiff  should  pay  the  said  D  for  the  same, 
at  the  rate  aforesaid,  on  the  delivery  thereof,  in  con- 
sideration whereof,  and  that  the  plaintiff  then  and  there 
promised  the  said  D,  to  perform  all  the  said  agreement 
on  his  part  to  be  performed,  the  said  D  then  and  there 
promised  the  plaintiff  to  perform  all  the  said  agreement, 
on  his,  the  said  D's  part  to  be  performed.  And  the  plain- 
tiff avers,  that  the  said  D  had,  in  the  year  next  ensuing 
the  making  of  the  said  agreement,  to  wit,  in  the  year  &c., 
growing  a  large  quantity  of  hops,  to  wit,  two  hundred 
weight  of  hops,  aH  which  said  hops  were,  in  the  same 
year,  to  wit,  on  &c.,  in  that  year,  picked  and  dried  by  the 
said  D  ;  and  although  the  plaintiff,  always  from  the  time 
the  said  hops  were  so  picked  and  dried,  as  aforesaid. 
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hitherto  hath  been  ready  to  receive  the  said  hops,  at  the 
rate  aforesaid,  of  the  said  D,  and  to  pay  for  the  same  on 
the  delivery  thereof,  and  hath  often  requested  the  said  D 
to  deliver  the  same  to  the  plaintiff,  according  to  said 
agreement ;  yet  the  said  D,  though  requested,  on  the 
day  and  year  last  aforesaid,  viz.  at  &c.  hath  not  deliv- 
ered the  said  hops,  or  any  part  thereof  to  the  plaintiff, 
but  wholly  refused  and  still  refuses  so  to  do.  36  DecL 
Morg.  Preced.  163. 

Kv'rin*^^       For  that,  on  &c.,  at  &c.,  in  consideration  that  the 
hay'faoi^cer.  plaintiff  wouldj  at  the  special  request  of  the  said  D,  buy 
pStioM,     ^^  ^^®  ^^^^  ^  ^  certain  large  quantity  of  hay,  to  wit,  fifty- 
according   seven  loads  of  hay,  at  the  rate  of  J^16  by  the  load,  for  every 
SrJ^     load  of  such  hay,  to  be  therefor  paid  by  the  plaintifi  ;  the 
<iu«8^a"»<i  said  D  then  and  there  promised  the  plaintiff  to  deliver 
to^e?   him  the  said  hay,  from  time  to  time,  in  such  portions 
^^^        and  quantities,  as  the  plaintiff  should  have  occasion  for 
and  need  of  the  same,  upon  request.     [And  the  plaintiff 
avers,  that,  relying  on  the  promise  aforesaid  of  the  said 
D,  he  did  then  and  there  buy  of  the  said  D,  the  said  hay 
1.  Count.    ^^  ^^^  ^^^^  aforesaid  ;]  and  the  plaintiff  further  says,  that, 
Proinise  in  although  the  Said  D,  in  pursuance  of  his  said  agreement, 
uon  plain-  21"^  promise,  hath  delivered  to  the  plaintiff  a  certain  part 
Off  would   or  portion  of  the  said  hay,  to  wit,  twenty  loads  of  the  said 
^*   *^*     hay,  and  although  the  plaintiff  hath,  at  all  times  hitherto, 
been  and  still  is  ready  and  willing  to  pay  the  said  D  for 
the  said  hay,  bought  of  the  said  D,  as  aforesaid  ;  yet  the 
said  D,  though  the  plaintiff  hath  had  great  occasion  and 
need  for  the  residue  of  said  hay,  and  afterwards,  to  wit, 
on  &c.,  and  often  times  since,  at  &c.,  requested  the  said 
D  to  deliver  him  the  residue  of  said  hay,  hath  not  de- 
livered the  residue  of  said  hay,  or  any  part  thereof,  but 
refused,  and  still  refuses  so  to  do ;  by  reason  whereof, 
the   plaintiff  hath  been  obliged   to  buy   another  large 
quantity  of  other  hay  to  answer  his  occasions  and  use,  to 
wit,  twenty  loads  of  other  hay,  at  a  great  price,  to  wit, 
at  the  price  of  J^20,  &c. 

PnSSS?*in  Second  Count.  In  consideration  the  plaintiff  had 
conaidera-  bought  &c.  [os  heforCj  Omitting  the  averment  between 
SffhSf^-  hrackets.^ 

bou^t&c. 
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Third  Cqunt.  And  for  that  whereas  the  said  D,  on  8.  count' 
&c*,  at  &c.,  bargained  and  sold  to  the  plaintiff,  and  the  JJo^Si  in 
plaintiff  then  and  there  bought  of  the  said  D,  a  certain  connden- 
other  quantity  of  hay,  to  wit,  fifty-nine  other  loads  of  hay,  ^J^^t 
at  the  rate  of  ;^  16  by  the  load  thereof,  to  be  therefor  paid 
by  the  plaintiff  to  the  said  D  ;  and  it  was  then  and  there 
agreed  by  the  said  D  and  the  plaintiff,  that  the  said  D 
should  deliver  to  the  plaintiff  the  said  hay  last  mention- 
ed, in  such  portions  and  quantities  as  the  plaintiff  should, 
from  time  to  time,  have  occasion  for  and  need  of,  upon 
request,  he,  the  plaintiff,  paying  the  said  D  therefor  at 
the  rate  aforesaid  by  the  load,  for  every  load  thereof, 
upon  the  delivery  thereof  as  aforesaid ;  and  it  being  so 
agreed  by  the  plaintiff  and  the  said  D,  as  last  aforesaid, 
the  said  D,  at  the  time  and  place  last  mentioned,  in  con- 
sideration that  the  plaintiff,  at  the  special  request  of  the 
said  D,  had,  then  and  there,  promised  the  said  D  to  per- 
form and  fulfil  the  said  agreement,  in  ail  things  on  his 
part  to  be  performed  and  fulfilled,  promised  the  plaintiff 
to  perform  and  fulfil  the  said  agreement  in  all  things,  on 
his,  the  said  D's  part,  to  be  performed  and  fulfilled. 
And  the  plaintiff  avers^  that  although  in  pursuance  of 
said  agreement  last  mentioned,  the  said-  D  hath  deliver- 
ed to  the  plaintiff,  at  his  request,  a  certain  portion  of  the 
last  mentioned  hay,  to  wit,  twenty  other  loads  thereof,  and 
although  the  plaintiff,  at  all  times  hitherto,  hath  been, 
and  still  is,  ready  and  willing  to  pay  the  said  D,  at  the  . 
rate  last  aforesaid)  for  such  portions  and  quantities. of  the 
last  mentioned  hay,  as  should  be  delivered  to  him  as  last 
aforesaid,  upon  the  delivery  thereof,  and  although  the 
plaintiff  hath  had  great  need  of,  and  occasion  for  the  residue 
of  the  said  last  mentioned  hay  ;  yet  the  said  D,  though  on 
&c.,  at  &c.,  and  often  afterwards  thereto  requested,  hath 
not  delivered  the  residue  of  the  last  mentioned  hay,  or 
any  part  thereof,  but  hath  wholly  refused  and  still  refuses 
so  to  do. 

Fourth  Count.     And  for  that,  on  &c.,  at  &c.,  in  4.  Count, 
consideration  that  the  plaintiff,  at  the  like  request  of  the  ^^^y 
said  D,  had,  then  and  there,  bought  of  the  said  D  a  cer-  to  drfhrei 
tain  other  large  quantity  of  hay,  at  the  rate  of  ;^15  by  emtion 
the  load  for  every  load  thereof,  the  said  D  promised  the  ^""^ 
plaintiff  to  deliver  him  the  said  last  mentioned  hay,  so  bought. 

U 
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bought  of  him,  the  said  D,  as  last  aforesaid,  upon  request ; 
and  the  plaintiff  avers,  that,  fdthough  he  kath  been  al- 
ways ready  and  unlUng  to  pay  Hie  said  D  far  the  last 
mentioned  hay^  at  the  rate  and  price  last  mentioned^  far 
such  quantities  as  should  be  delivered  to  him,  as  ia&t 
qforesmdi  upon  the  delivery  thereof j  and  although  he  did 
afterwards,  to  wit,  on  &c.,  at  &c.,  and  on  divers  other 
days  and  times,  between  that  day  aad  the  day  of  the 
purchase  of  this  writ,  request  the  said  D  to  deliver  the 
said  hay  last  mentioned,  to  him  the  plaintiff;  yet  the 
said  D  hath  not  delivered  the  said  last  mentioned  hay, 
but  wholly  refused  and  yet  refuses  so  to  do.  2  Went. 
PL  176.  Crompton. 

Note.  The  averment  in  italics  is  not  in  Wentworth,  and  quare, 
if  it  be  not  necessary  according  to  the  before  mentioned  case  of  jRote- 
son  V.  Johnson,  1  East  Rep.  203.     (MS8.) 

For  not  de-      For  that,  on  &c.,  at  fee,  in  consideration  that  the 
cargo  of     plaintiff,  at  the  special  request  of  the  said  D,  had  bought 
^'^'        of  the  said  D  a  cargo  of  coals,  of  and  in  a  certain  ship  call- 
ed &c.,  whereof  the  said  D  was  then  master,  at  .the  rate 

1.  Count.  ^^^  price  of  ;^4  per  chaldron,  for  every  chaldron  thereof; 
In  eonrid-  and  the  plaintiff,  at  the  like  request  of  the  said  D,  had 
piLitiff  then  and  there  promised  the  said  D  to  pay  him  the 
had  bought  said  rate  and  price  for  the  same,  the  said  D  promised 

ana  prom-      -  .    .      .^^  ^  ■%•  i»  %  •  ■%  i*  « 

bed  to  pay' the  plamtiii  to  deliver   him  the   said  cargo  of  coals; 

^deuve-  j^Q^  ^jjg  plaintiff  in  fact  says,  that  the  said  cargo  of 
coals,  so  by  him  bought  of  the  said  D,  as  aforesaid,  then 
and  there  contained  three  hundred  chaldron  of  coals,  of 
which  the  said  D  then  and  there  had  notice ;  and  al- 
though the  plaintiff  hath  always  been  ready  and  willing, 
and  offered  the  said  D  to  pay  him  the  rate  and  price 
aforesaid,  on  delivery  of  the  said  coals ;  yet  the  said  D 
bath  not  delivered  to  the  plaintiff,  the  said  cargo  of  coals, 
nor  any  part  thereof,  though  afterwards,  to  wit,  on  &c,, 
•  at  &c.,  and  often  since  thereto  requested,  but  refused  and 
yet  refuses  to  deliver  the  same  to  him. 

2.  Count  Second  CouxNt.  And  for  that,  on  &c.,  at  &c.,  in 
in^oMjrid.  consideration  that  the  plaintiff,  at  the  like  request  of  the 
^tiff     said  D,  had  then  and  there  promised  the  said  D,  to  pay 

iiped  to*w  ^^^  ^^®  ^^®  ^^^  P"^  ^f  J?*  per  chaldron  for  every  chal- 
STrntH^  dron  of  another  cargo  of  coals  of  the  said  D,  the  said  D 
mutual  '   promised  the  plaintiff  to  deliver  him  the  said  careo  last 

promifOi.  ° 
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mentkiaed  ;  and  tke  plaialiff  in  fact  says,  that  the  said 
cargo  last  mentiooed,  then  and  there  contained  another 
three  hundred  chaldron  of  coals ;  and  though  the  plaintiff 
hath  always  been  ready  and  willing,  and  often  offered 
the  said  D  to  pay  him  the  rate  and  price  last  aforesaid,  on 
deliyery  of  the  said  cargo  of  coals  last  mentioned,  yet 
the  said  D  hath  not  yet  delivered  the  said  last  cargo  of 
coals,  or  any  part  thereof,  to  the  plaintiff,  though  the 
said  D  was  afterwards,  to  wit,  on  &c.,  at  &c.,  and  often 
afterwards  requested,  by  the  plaintiff  thereto,  but  refused 
and  yet  refuses  so  to  do. 

Third  Count.     And  for  that,  on  &c.,  at  &c.,  in  con-  8.  Count. 
sideration  that  the  plaintiff,  at  the  like  request  of  the  l^^^ 
said  D,  would  pay  to  the  said  D  the  rate  and  price  of  piuntiff 
$^  per  chaldron,  for  every  chaldron  of  another  cargo  of  It°^^ 
coals  of  the  said  D,  upon  the  delivery  thereof  to  the  JJ^j^**  * 
plaintiff,  the  said  D  promised  the  plaintiff  to  deliver  him  avened. 
the  said  cargo  last  mentioned ;  and  the  plaintiff  in  fact 
saith,  that  he  afterwards,  to  wit,  on  &c.,  at  &c.,  tender- 
ed and  offered  to  the  said  D  to  pay  him  the  rate  and 
price  last  abovemeationed,  and  then  and  there  request- 
ed the  said  D  to  deliver  to  him,  the  plaintiff,  the  cargo 
last  above  mentioned,  which  said  cargo  then  and  there^ 
amounted  to  another  three  hundred  chaldron  of  coals ; 
yet  the  said  D,  though  often  requested,  hath  not  yet  de- 
livered to  the  plaintiff  the  said  cargo  last  above  mention- 
ed, nor  any  part  thereof,  but  refused  and  yet  refuses  so 
to  do. 

Fourth  Count.     And  for  that,  on  &c.,  at  &c.,  in  4.  couot 
consideration  that  the  plaintiff,  at  the  like  request  of  the  i^Z^' 
said  D,  had  bought  of  the  said  D  another  cargo  of  coals,  gj^^  ^^ 
at  the  rate  and  price  of  $4s  per  chaldron,  for  every  chal-  aid  prom- 
dron  thereof,  and  had  then  and  there  promised  the  said  '"^^^^^ 
D,  to  pay  him  the  said  rate  and  price  for  the  same,  the  ly. , 
sa^  D  promised  the  plaintiff  to  deliver  him  the  said 
cargo  of  coals,  last  above  mentioned,  upon  request;  and 
the  plaintiff  in  fact  says,  that  the  said  cargo  of  coals  last 
above  mentioned,  contained  other  three  hundred  chal- 
dron of  coals,  of  which  the  said  D  then  and  there  had 
notice  ;  and  though  the  plaintiff  hath  always  been  ready 
and  willing,  and  often  offered  the  said  D  to  pay  him  the 
rate  and  price  last  above  mentioned,  on  delivery  of  the 
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said  cargo  last  mentioned  ;  yet  tUe  said  D  hath  not  yet 
delivered  to  the  plaintiff  the  said  last  mentioned  cargo 
of  coalsy  though  the  said  D  afterwards,  to  wit,  on  &c., 
and,  often  afterwards,  at  &c.,  was  th^eto  requested  by 
the  plaintiff,  but  refused  and  still  refuses  to  deliver  the 
same.     Beere  v.  Hall.    Plead.  Assist  283. 

Forn«tde.      For  that  whereas,  on  &c.,  at  &e.,  it  was  agreed  be- 
hop?S  or  tween  the  said  D  and  the  plaintiffs,  in  the  manner  fol- 
before  a     lowing,  to  wit,  that  the  said   D  should   deliver  to  the 
time;  ear-  plaintiffs  sixteeu  bags  of  good,  new  hops,  of  the  then 
Sven^*^  next  growth,  good  brewers'  ware,  at  $6  by  the  hundred 
mutaai      weight,  and  that  they  should  be  delivered,  on  or  before 
J~^     the  26th  of  December,  then  next  following ;  and  there- 
upon, in  consideration  that  the  plaintiffs  had  paid  to  the 
said  D  ;^1,  in  part  payment  thereof,  and  then  and  there, 
at  the  special  request  of  the  said  D,  promised  the  said  D 
to  perform  the  agreement  aforesaid,  in  all  things  on  the 
part  of  them,  the  plaintiffs,  to  be  performed,  the  said  D 
then  and  there  promised  the  plaintiffs,  that  he  would 
faithfully  perform  the  agreement  aforesaid,  in  all  things, 
on  his  part  to  be  performed ;  yet  the  said  D  hath  not 
delivered  the  aforesaid  sixteen  bags  of  hops,  or  any  par- 
cel thereof,  on  or  before  the  said  25th  day  of  December, 
or  at  any  time  afterwards  until  this  time,  to  the  plamtiffs, 
or  either  of  them,  but  hitherto  hath  refused  and  still  re- 
fuses so  to  do.     Freeman  et  ah  v.  Barnard  et  al.    3 
L.  Raym.  245. 

NoTB.  If  a  promise  be  to  deliver  goods,  on  or  before  the  20th  of 
January,  and  the  breach  assigned  be,  that  he  did  not  deliver  upon  the 
HOth  of  January,  it  is  good,  at  least  after  verdict ;  for,  delivery  at  a 
day  precedent  will  not  be  good  without  notice  ;  and  a  tender  before 
the  last  day  will  not  excuse  from  making  a  tender  or  delivery  on  the 
last  day,  according  to  Cro.  Eliz.  14, 73,  per  Holt ;  1  Salk.  140 ;  Com. 
89 ;  1  L.  Raym.  620.     Contra  on  an  award.    2  Lev.  293.     {MSS.) 

F^wnj^de-      For  that,  on  &c.,  at  &c.,  the  said  D  sold  the  plaintiff 
b^!^  ra  ten  brushes  for  J^2,  then  and  there  in  hand  by  him  paid 

day,  ewn*  the  delivery  thereof ;  and  the  said  D,  then  and  there, 
p2d.^*°*  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
special  request  of  the  said  D,  then  and  there  promised 
to  pay  the  said  D,  the  said  ;^3,  on  the  delivery  of  the  • 
said  brushes,  promised  the  plaintiff  to  deliver  him  the 
said  ten  brushes,  on  or  before  the  first  day  of  May,  then 
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next  ensuing,  but  now  past.  Yet  though  requested,  the 
said  D  did  not  deliver  the  said  ten  brushes  to  the  plain- 
tiff, on  or  before  the  said  first  day  of  May,  or  afterwards, 
hot  refosed  and  still  refuses  so  to  do. 

For  that  whereas,  on  &c.,  at  &c.,  an  importation  of^?y  ^^  , 
white  Russia  tallow  candles  being  expected  to  be  made  deii^ni^ 
into  the  United  States,  whereby  the  market  price  of  such^^  "P; 
commodity  was  expected  to  be  altered,  the  said  D,  by  tation; 
one  W,  his  broker  or  agent,  in  that  behalf,  and  by,  and^J^^*^ 
in  the  name  of  the  said  D,  then  and  there  agreed  to  selHtered  af- 
the  plaintiffs,  who  then  and  there  agreed  to  buy  of  the  to'J^  S 
said  D,  on  arrival,  to  wit,  on  the  arrival  of  such  expect-  payment. 
ed  importation  of  tallow,  as  aforesaid,  one  hundred  casks 
of  new  merchantable  white  Russia  tallow  candles,  at  the 
rate  and  upon  the  terms  following,  to  wit,  at  the  rate 
of;^10per  hundred  weight,*  with  customary  allowances 
for"  taxes  and  defects,  to  be  taken  at  the  landing  weights, 
and  to  be  paid  for  by  the  acceptance  of  ijie  plaintiffs, 
at  six  months   from  delivery;    and,  in  case  any  duty 
should  be  imposed  on  tallow,  before  arrival,  to  wit,  before 
the  arrival  of  such  expected   importation  as  aforesaid, 
the  said  duty  to  be  paid  by  the  plaintiffs ;  and  the  plain- 
tiffs in  fact  further   say,  that    the   said   D,  having   so 
agreed  to  sell  them  such  tallow  as  asforesaid,  at  the  rate 
and  upon  the  terms  aforesaid,  and  being  desirous  of  being 
paid  for  the  same  in  ready  money,  instead  of  by  such 
acceptance  of  the  plaintiffs  as  aforesaid,  it  was  after- 
wards, and  before  the  delivery  of  the  said  tallow,  or  any 
part  thereof,  unto  the  plaintiffs,  to  wit,  on  &c.,  agreed 
between  the  plaintiffs  and  the  said  D,  that  the  said  tal- 
low should  be  paid  for  in  ready  money,  instead  of  by 
such  acceptance  as  aforesaid,  on  the  plaintiffs'  being  al- 
lowed at  the  rate  of  03  by  the  hundred,  discount;  and 
thereupon,    at    the   time    and    place    last    mentioned, 
in    consideration    of    such    several   contracts    for    the 
said  tallow,  so  agreed  to   be  sold  to  the  plaintiffs  as 
aforesaid,  and  also  in  consideration  that  the  plaintiffs,  at 
the  special  request  of  the  ^aid  D,  promised  him  to  take 
and  buy  such  tallow  of  the  said   D,  according  to  the 
terms  of  the  said  original  agreement  for  the  same,  except 
as  to  the  mode  of  payment  for  the  same,  and,  as  to  such 
payment,  to  make  the  same  in  ready  money,  according 
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to  the  terras  *<tf  aoid  second  agreement  respecting  the 
said  tallow,  instead  of  by  such  acceptance  as  aforesaid^ 
the  said  D  promised  Ibe  plaintiffs  to  sell  and  deliver  to 
them  the  said  one  hundced  casks  of  taUow^  according  to 
the  terms  of  the  said  original  agreement,  except  as  to  the 
mode  of  payment,  and  as  to  that  according  to  the  said 
second  agreement  respecting  said  tallow ;  and  the  plain^ 
tiffs  in  fact  say,  that  although  the  said  importation  of 
tallow  hath  long  since  arrived  in  these  States,  to  wit, 
&c. ;  and  although  the  said  D  might  and  could  thereupon 
have  delivered  the  said  one  hundred  casks  of  said  tallow, 
according  to  the  terms  aforesaid  ;  and  although  the  said 
D  did  afterwards,  to  wit,  on  &c.,  sell  and  deliver  the 
plaintiffs  a  part,  tp  wit,  fifty  of  the  one  hundred  casks  of 
said  tallow,  and  was  thereupon  paid  by  the  plaintiffs  for 
the  same  at  the  rate  aforesaid,  in  ready  money ;  and 
although  the  plaintiffs  were  then  willing  and  ready,  and 
offered  to  buy  of,  and  receive  from  the  said  D,  the  resi- 
due of  the  said  one  hundred  casks  of  said  tallow,  and  to 
pay  for  the  same  according  to  the  rate,  and  in  manner 
last  aforesaid,  and  then  and  there  requested  the  said  D  to 
deliver  them  the  same ;  yet  the  said  D  hath  never  deliv- 
ered the  said  residue  to  the  plaintiffs,  but  refused  and  still 
refuses  so  to  do ;  whereby  the  plaintiffs  have  suffered 
great  loss,  by  reason  of  a  rise  in  the  market  price,  and 
have  been  obliged  to  purchase  other  tallow  in  lieu  there- 
of, at  a  great  and  advanced  price,  to  answer  divers  con- 
tracts made  by  them  for  such  tallow  as  aforesaid,  &c. 
2  Went.  Plead.  187. 

Fornotde-      For  that  whcrcas  the  plaintiff,  on  &a,  at  &c.,  had 
!ei?du?of  bought  of  the  said  D,  ten  sacks  of  wheat  flour,  comput- 
^hSe*^*  ing  five  bushels  to  the  sack,  in  the  whole  amounting  to 
ingpsidfor  fifty  bushcls,  at  the  rate  and  price  of  $5  a  sack  for  every 
S^e^of*'  ^^^^f  ^^  ^  therefor  paid  by  the  plaintiff  to  the  said  D, 
put         and  then  and  there  promised  the  said  D  to  pay   him 
therefor  the  rate  and  price  aforesaid ;  and,  in  considera- 
tion thereof,  the  said  D  then  and  there  promised  the 
plaintiff  to  deliver  to  him  the  same  quantity  of  wheat 
j3our;  and  although  the  said  D,  on  &c.,  at  &c.,  in  pros- 
ecution of  the  said  promise  of  said  D,  delivered  the 
plaintiff  forty-five  bushels  of  wheat  flour,  in  part  of  said 
fifty  bushels  of  wheat  flour,  and  although  the  plaintiff  had 
paid  the  said  D  the  rate  or  price  aforesaid  for  the  whole 
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fifty  bushels  of  the  said  wheat  floor,  to  be  delivered  to 
the  phiintiff  as  aforesaid ;  jet  the  said  D,  the  residue  of 
the  said  fifty  bushels  of  wheat  flour,  to  wit,  five  bushels 
thereof,  hath  not  delivered  to  the  p^aintifl*,  although  to  do 
this  die  said  D,  afterwards,  on  &c.,  at  &c.,  and  often  af- 
terwards was  requested,  but  wholly  refused,  and  still 
refuses  so  to  do.    Plead.  Assist.  135.  Bootle. 

For  that  whereas,  on  S^.,  at  &c«,  at  the  special  request  For  not  de- 
of  the  said  D,  it  was  agreed  between  the  plaintiff*  and  ^^^f 
the  said  D,  in  manner  following,  to  wit ;  the  said  D,  in  next  year's 
consideration  of  j^l,  then  paid  him  by  the  plaintiff*,  and  ^^^. 
of  ;^200,  to  be  paid  him  by  the  plaintiff*  on  the  tenth  ^^^  »&>' 
day  of  November,  then  next  ensuing,  sold  the  plaintiff*  i.  co^'t. 
one  ton  weight  of  the  said  D's  best  hops,  which  the  said  ^2^^' 
D  should  have  grown  on  the  hop  grounds  of  the  said  D,  agreement 
which  he  then  occupied  in  &c.,  the  then  next  ensuing  JJJ^jSesT* 
year,  and  which  should  be  of  the  gathering  of  his  the 
said  D's  best  hops,  then  growing,  and  that  the  said  D 
should  deliveif  the  same  to  the  plaintiff,  at  his  the  said 
D's  house,  in  &c-,  on  or  before  the  first  day  of  Novem- 
ber then  next  ensuing,  and  that  the  said  hops  should  be 
cured  in  the  best  manner  the  said  D  could,  and  as  he 
usually  cured  his  hops,  and  that  in  case  said  D  should 
not  have  a  ton  weight  of  the  bright  or  best  hops,  growing 
in  &c.  and  in  manner  aforesaid,  then  all  such  hops,  wheth- 
bright  or  brown,  should  be  for  and  towards  making  up  the 
said  ton  of  hops,  so  sold,  at  and  after  the  rate  and  price 
abovementioned,  and   so,  in  proportion,  in  case    there 
should  not  be  a  ton  weight  thereof  grown,  and  that  the 
said  D  should  give  the  plaintiff*  three  days'  notice  of 
weighing  the  said  hops ;  and  thereupon,  on  the  day  and 
year  first  mentioned,  at  S^.,  in  consideration  that  the 
plaintiff",  at  the  special  request  of  the  said  D,  promised 
the  said  D  well  and  truly  to  perform  the  said  agreement, 
in  all  things  on  his  part  to  be  performed,  the  said  D  then 
and  there  promised  the  plaintiff*,  well  and  truly  to  perr 
form  the  said  agreement,  in  all  things  on  his  part  to  be 
performed ;  and  the  plaintiff*  in  fact  says,  that  the  said  D, 
m  the  year  next  ensuing,  after  the  saiid  agreement  made 
as  aforesaid,  and  before  the  time  mentioned  for  the.  de- 
lively  of  the  said  hops,  to  wit,  on  &c.,  had  a  ton  weight 
of  his  the  said  D's  best  hops,  grown  on  his  hop  grounds, 
occupied  by  him  ia  &c,  whereof  the  said  D  dien  and 
there  had  notice. 
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2.  Count  Second  Count.  And  whereas,  on  &c.r  at  &€•».  in 
JSiSS^lTt  consideration  that  the  plaintiff,  at  the  like  request  of  the 
had  boueht  said  D,  had  bought  of  the  said  D  another  ton  weight  of 
^toment  the  said  D's  best  hops,  which  the  said  D  should  have 
^f^>eciai  grown  ou  his  hop  grounds,  in  &c.,  the  then  next  ensuing 
stanch':  yesur,  and  which  should  be  of  the  first  gathering  of  his 
best  hops  then  growing,  to  be  cured  by  the  said  D  in  the 
best  manner  he  could,  and  as  he  usually  cured  such  his 
best  hops,  and  to  be  delivered  by  said  D  to  the  plaintiff, 
at  the  said  D's  dwellinghouse,  in  &c«,  on  or  before  the 
first  day  of  November,  then  next  ensuing,  for  one  dollar, 
to  be  paid  in  hand  by  the  plaintiff,  to  the  said  D,  and  of 
two  hundred  dollars  moTe,  to  be  paid  by  the  plaintiff  to 
the  said  D,  on  the  10th  day  of  November,  next  ensuing, 
for  the  same  ;  but,  if  the  said  D  should  not  have  a  ton 
weight  of  the  bright  or  best  hops,  grown  in  &c.,  in  man- 
ner aforesaid,  in  the  said  next  ensuing  year,  then  all  such 
hops,  as  should  be  then  grown  there,  whether  bright  or 
brown,  should  be  for  and  towards  making  up  the  said 
ton  of  hops,  last  above  mentioned,  to  be  sold  at  and  after 
the  rate  and  price  last  above  mentioned,  and  so,  in  pro- 
portion, in  case  there  should  not  be  a  ton  weight  thereof 
grown,  and  the  said  D  to  give  the  plaintifi*  three  days' 
notice  of  weighing  of  the  said  hops  last  mentioned,  at 
&c.,  and  in  consideration  that  the  •  plaintiff,  at  the  like 
request  of  the  said  D,  had  paid  the  said  D  the  said  one 
dollar  last  mentioned,  and  then  and  there  promised  the 
said  D  to  pay  him  the  rest  of  the  said  rate  last  mention- 
ed, in  manner  last  mentioned,  the  said  D  promised  the 
plaintiff  to  deliver  him  the  said  hops  last  mentioned,  in 
manner  last  mentioned,  on  or  l)efore  the  said  first  day  of 
November,  then  next  ensuing  ;  and  the  plaintiff,  in  fact, 
saith  that  the  said  D  in  the  year  then  next  ensuing,  and 
before  the  said  time  last  mentioned,  to  wit,  on  &c.,  at 
&c.,  had  sinother  ton  weight  of  his  the  said  D's  best 
hops,  grown  on  hb  said  hop  grounds,  in  &c.,  whereof 
the  said  D  then  and  there  had  notice : 

8.  Count.  Third  Count.  And  whereas,  on  &c.,  at  &c,,  in  con- 
in  cooaid-  sidcratiou  that  the  plaintiff,  at  the  like  request  of  the 
pildn^  said  D,  had  bought  of  the  said  D  another  ton  weight  of 
hS**^'**  hops,  which  the  said  D  should  have  grown  on  his  hop 
paid  earn-  grouuds,  in  &c.,  the  then  next  ensuing  year,  but  if  there 

eft,aad 

had  promiMd  to  pay ;  defendttut  pronuaed ;  special  drcumstances  omitted. 
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sbonld  not  be  a  ton  weight  thereof  grown  there  in  that 
year,  then  so  much  thereof  as  shonld  be  grown  there,  to 
be  cured  and  delivered  by  the  said  D  to  the  plaintiff,  at 
the  said  D's  dwellinghouse,  in  &c.,  on  or  before  the  first 
day  of  November,  then  next  ensuing,  and  after  the  rate 
and  price  of  two  hundred  and  one  dollars,  to  be  paid  by 
the  plaintiff  to  the  said  D  for  the  same ;  one  dollar  in 
hand^  and  the  residue  thereof  on  the  tenth  day  of  No- 
vember, then  next  ensuing,  and  the  plaintiff  had,  at  the 
like  request  of  the  said  D,  then  and  there  paid  him  the 
said  one  dollar  last  mentioned,  and  had  promised  the  said 
D  to  pay  him  the  rest  of  the  said  rate  last  mentioned,  in 
manner  aforesaid,  the  said  D  promised  the  plaintiff  to 
cure  and  deliver  the  said  hops  last  mentioned  to  him,  at 
the  said  D^s  dwellinghouse,  in  &c.,  on  or  before  the  said 
tenth  day  of  November,  then  next  ensuing ;  and  the 
plaintiff  in  fact  saith,  that  the  said  D,  in  the  then  next 
ensuing  year,  and  before  the  said  time  for  the  delivery  of 
the  hops  last  mentioned,  to  wit,  on  &c.,  at  &c.,  had 
another  ton  weight  of  hops  grown  on  his  said  hop  grounds, 
at  S^.,  whereof  the  said  D  then  and  there  had  notice. 

Fourth  Count.     And  whereas,  on  &c.,  at  &c.,  in  ^  ^ 
consideration  that  the  plaintiff,  at  the  like  request  of  the  in  conad- 
said  D,  had  bought  of  the  said  D  another  ton  weight  of  ^^'JSiSt 
his,  the  said  D's  best  hops,  of  the  first  gathering,  which  &c. (asbe- 
the  said  D  should  have  grown  in  his  hop  grounds,  in  &c.,  pmndaU 
the  then  next  ensuing  year,  for  another  large  sum  of  if'^®^^ 
money,  to  wit,  two  hundred  and  one  dollars,  to  be  paid  fintgMii- 
for  the  same  in  manner  following ;  and  the  plaintiff,  at  ®'*'*- 
the  like  request  of  the  said  D,  had  then  and  there  paid 
the  said  D,  one  dollar,  part  thereof,  and  promised  the 
plaintiff  to  pay  him  the  residue  thereof  on  the  tenth  day 
of  November,  then  next  ensuing,  the  said  D  promised 
the  plaintiff  to  deliver  him  the  said  hops  last  mentioned, 
on  or  before  the  first  day  of  November,  then  next  ensu- 
ing, and  the  plaintiff  avers,  that  the  said  D  in  the  year 
then   next  ensuing,  and  before    the  time  for   the  de- 
livery of  the  said  hops  last  mentioned,  to  wit,  on  &c.,  at 
&c.,  had  another  ton  weight  of  his  best  hops  of  the  first 
gathering  on  his  said  hop  grounds,  at  &c.,  whereof  the 
said  D  then  and  there  had  notice. 

Yet  the  said  D  hath  not  yet  delivered  the  plaintiff  the 
said   several  quantities  of  hops,   or  any  part  thereof, 
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thougti  on  the  said  tenth  day  of  November,  next  enraing, 
the  md  agreements,  at  &c.,  thereto  by  the  plaintiff  re- 
quested, and  thoogh  the  plaintiff  then  and  there,  at  the 
dwelling  of  the  said  D,  in  &c.,  was  ready  and  willing  to 
have  received  the  same,  but  the  said  D  hath  hitherto  re- 
fused und  still  refuses  to  deliver  the  same  to  bimr  Plead. 
As9isU  233. 

Fornotde-      For  that  the  plaintiff,  on  &c.,  a    &c.,  at  the  special 

JJjJ^^^^  request  of  the  said  D,  bought  of  the  said  D  two  cows,  at 

Mmest  be-  jmd  for  a  certain  rate  or  price,  viz.  for  the  sum  of  fifty 

■nlreL^e  doIIars,  whereof  the  plaintiff,  then  and  there  in  hand,  ps^id 

w^  on  the  S£^id  D  one  dollar  ;  and,  in  consideration  thereof,  the 

said  D  then  and  there  promised  the  plaintiff,  that  he 

would  deliver  him  the  said  cows  on  the  then  next  day, 

at  and  for  the  rate  and  price  aforesaid  ;  and  although  the 

plaintiff  was  on  the  morrow  of  the  said day  of  &c., 

ready  to  take  and  accept  the  said  cows,  so  sold  to  him, 
as  aforesaid,  at  the  price  and  rate  aforesaid,  and  was 
ready  and  willing,  and  offered  to  pay  the  residue  of  the 
said  price  or  rate  thereof  to  the  said  D,  and  then  and 
there  requested  the  said  D  to  deliver  him  the  said  cows ; 
yet  the  said  D  did  not  deliver  the  plaintiff  the  said  cows, 
bnl  wholly  refused  and  still  refuses  so  to  do.  2  JVent^ 
PiMd.  138.  ^  Hardcastle. 

Fvnot'fi^  For  that  whereas  the  plaintiff,  on  &:c.,  at  &c.,  at  the 
ihet3tfa»  special  request  of  the  said  D,  bought  of  the  said  D  fif- 
^JJI^  teen  calves,  at  the  rate  of  three  dollars,  to  be  paid  the 
be  deiivaiw  ssud  D  for  cach  and  every  of  the  said  calves,  on  the  de- 
ed weakly,  jiyery  thereof,  and  then  and  there  promised  the  said  D 

X.  Count   *^  P^  ^^^  ^^^  ^"°*  °^  three  dollars  for  each  and  every  of 
In  oonsid-  the  Said  calves  on  delivery  thereof  as  aforesaid  ;  and,  in 
hMboogiu  consideration  thereof,  the  said  D  then  and  there  promis- 
MMi  imm-  ed  the  plaintiff  to  deliver  him  the  said  fifteen  calves,  in 
^^'  manner  following,  to  wit ;    two  of  the  said  calves  in 
each  of  the  first  six  weeks,  and  the  remaining  three  on 
the  seventh  week  next  ensuing  the  said  sale  thereof; 
smd  the  plaintiff  avers,  that,  although  the  said  D,  in  the 
first  week  after  the  said  sale,  to  wit,  &;c.,  delivered  to 
the  plaintiff  two  of  the  said  calves,  and  in  the  second 
week  after  the  said  sale,  to  wit,  fee,  delivered  one  other 
of  the  said  calves,  in  part  performance  of  his  said  prom- 
ise, which  the  plaintiff  paid  for  according  to  the  rate 
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aforemM,  oa  ^livery ;  and,  although  the  nid  seten 
weeks  from  the  said  sale  of  the  said  csdves,  and  t>i^hereia 
the  said  calves  should  have  been  delivered  to  the  plaintifl^ 
have  long  since  elapsed,  and  although  the  plaintiff,  with- 
in the  said  seven  ii^eks,  duly  tendered  himself  and  offer* 
ed  to  receive  t>f  the  said  D,  and  then  and  there  requested 
the  said  D  to  deliver  him  the  rest  of  the  said  calves,  and 
then  and  there  tendefted,  and  offered  to  pay  the  &iaid*D  Tender 
the  sum  of  three  dollars,  for  each  atid  every  of  the  resf*  *^^*'^ 
due  of  the  said  calves,  on  delivery ;  and  although  th« 
plaintiff  hath  always  from  thence,  hitherto  been  ready 
and  willing  to  receive  the  residue  of  the  said  calres,  and 
to  pay  the  said  D  for  the  same,  at  the  rate  aforesaid,  to 
wit,  at  &c. ;  yet  the  said  D,  when  requested  as  afore^ 
isaid,  did  not  deliver,  nor  hath  yet  delivered  the  residue 
of  the  said  calves  to  the  plaintiff,  but  wholly  refused  and 
still  refuses  so  to  do.  2  tVetU.  Plead.  iSl.    Barrow* 

Second  Count.     For  that,  on  &c.«  at  &c.«  in  con-  s.  Cmmt 
^ideration  that  the  plaintiff  had  bought  of  the  said  D  ention^ 
other  fifteen  calves,  at  the  price  of  three  dollars  for  every  b«^b<Hight 
of  the  said  calves,  to  be  paid  therefor  on  the  delivery  there-  aiWa^ 
of,  the  said  calves  to  be  delivered  in  manner  following^  to  ^^^  **• 
wt ;  two  of  the  said  calves  in  each  of  the  first  six  weeks f 
4Md  the  remaining  three  on  the  seventh  week  next  ensu- 
ing  the  said  sale  thereof y  promised  the  plaintiff  to  de- 
liver him  two  of  the  said  calves  in  each  of  the  first  six 
weeks,  and  the  remaining  three  on  the  seventh  week 
next  ensuing  the  said  sale  thereof ;  aiid  the  plaintiff  avers, 
that  he  always  from  the  time  of  making  said  sale,  for  the 
said  seven  weeks  next  ensuing  said  sale,  and  afterwards 
was  ready  and  willing  to  receive  the  said  calves,  accord- 
ing to  the  agreement  aforesaid,  and  was  ready  to  pay 
for  every  thereof  on  delivery,  according  to  the  rate  afore- 
said ;  yet  the  said  D,  though  requested,  within  the  said 
seven  weeks^  to  wit,  on  the  last  day  thereof,  and  after- 
wards,  never  delivered  the  said  fifteen  calves  to  the  plain- 
tifi^  within  the  said  seven  weeks,  or  at  any  time  before 
or  since,  but  only  a  part  thereof  to  wit^  three  calves,  for 
which  the  plairU^  paid  the  said  D,  according  to  the  rate 
aforesaid,  on  delivery,  but  the  residue  of  the  same  calves 
the  said  D  wholly  refbsedy  and  still  refuses  to  deliver  to 
the  jdainlilSl 
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Note.  Add  a  thifd  eount*  omiiting  tbe  parts  in  italics ;  and  a 
fourth  count  upon  promise  to  deliver  them  in  a  reasonable  time  ;  so 
that  some  count  may  tally  with  the  evidence.     (MSS.) 

Fornotde-      For  that  whereas,  on  &c.,  at  &c.,  tbe  plaintiff  bought 

SSwof  ^^  *^®  ^^^  ^»  ^*^  heifers,  at  the  rate  and  price  of  ;06, 
eertain       to  be  therefof  paid  by  tbe  plaintiff  to  the  said  D,  the  said 
be*dSver-  heifcrs  to  be  delivered  to  the  plaintiff,  two  thereof  weekly 
ed  weekly,  from  that  time,  until  the  ss^id  six  heifers  should  be  aU 
fof^poi-  delivered ;  and  it  was  then  and  there  agreed  between 
tionahiy.     ^^  ^^  £)  an(i  x\iq  plaintiff^  that  the  plaintiff  should  take 
1  Coimt.   ^^^  fetch  away  from  the  said  D,  two  of  the  said  six  heif- 
inconsid-  ers  Weekly,  froHi  that  time  until  the  plaintiff  should  have 
ureement;  ^^tched  away  the  said  six  heifers,  and  that  the  said  D 
mutiud     '  should  deliver  to  the  plaintiff  the  said  heifers,  viz.  two 
JIJ['^e-  thereof  weekly,  when  the  plaintiff  should  come  for  the 
ijjnd  spe-  same,  and  that  the  plaintiff  should  pay  the  said  price  of 
quest '      the  said  heifers  by  proportionable  payments,  as  he  should 
ftvened.     fetch  away  the  same  ;  and  the  said  agreement^  being  so 
made^  the  said  D  then  and  there,  in  consideration  tbat 
the  plaintiff  then  and  there  promised  the  said  D  to  per- 
form all  the  said  agreement  on  his  part  to  be  performed, 
promised  the  plaintiff  to  perform  all  the  said  agreement 
on  his,  the  said  D's  part  to  be  performed  ;  and^although 
the  plaintiff,  on  &c.,  in  the  week  next  after  making  the 
said  agreement,  at  &c.,  paid  the  said  D  j^32,  in  part  pay- 
ment of  the  said  rate  and  price,  to  be  therefor  paid  as 
aforesaid,  and  then  and  there  fetched  away  two  of  the 
said  heifers,  which  the  said  D  then  and  there  delivered 
him,  and  although  the  plaintiff  afterwards,  6n  &c.,  in  the 
second  week  next  after  making  the  said  agreement,  at 
&c.,  paid  to  the  said  D  ;^32  more,  in  further  part  pay- 
ment of  the  said  price  to  be  paid,  as  aforesaid,  and  then 
and  there  fetched  away  two  more  of  the  said  six  heifers, 
which  the  said  D  then  and  there  delivered  ;  and  although 
the  plaintiff,  on  the  last  day  of  the  third  week,  next  after 
making  the  said  agreement,  to  wit,  on  Stc.,  at  &c,,  went  to 
the  said  D  to  fetch  away,  and  was  then  and  there  ready  to 
fetch  away  the  remaining  two  heifers,  and  to  pay,  and 
offered  to  pay  the  said  D  the  residue  of  the  rate  afore- 
said, on  the  delivery  of  the  said  remaining  two  heifers  to 
the  plaintiff,  and  then  and  there  requested  the  said  D 
thereto ;  yet  the  said  D  did  not  then,  or  at  any  other 
time  whatsoever,  deliver  the  said  two  heifers,  or  either 
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of  liseWf  to  the  plaiiitiff,  but  wholly  refiised  and  still  re^ 
fuses  so  to  do*     Morg.  Prec.  165. 

Second  Count.  For  that,  on  &c.,  at  &c.,  in  con-  J;e<JMid- 
sideration  that  the  plaintiff,  at  the  special  request  of  the  ention  pit. 
said  D,  had  then  and  there  bought  of  the  said  D  other  ^^|IJ^* 
six  heiifers,  to  be  delivered  by  the  said  D  to  the  plaintiff,  ^^^I'^'^tt, 
who  should  come  and  fetch  away  the  same^  in  manner  foU  requ^t 
lowing,  to  wit ;  two  every  week  from  tl^at  time  until  the  *^«™**- 
whole  should  he  delivered,  at  and  for  the  price  of  ;^96,  to 
be  therefor  paid  by  the  plaintiff,  in  proportional  pay- 
ments, as  the  plaintiff  should  fetch  away  the  same,  the 
said  D  promised  the  plaintiff  to  deliver  the  last  mention- 
ed heifers,  two  every  week,  from  that  time?  as  the  plain- 
tiff should  come  to  fetch  away  the  same,  until  the  whole 
should  be  delivered  ;  and  the  plaintiff  avers,  that  though 
the  said  D,  in  part  performance  of  the  agreement  last 
mentioned,  did  deliver  to  the  plaintiff  four  of  the  last 
mentioned  six  heifers,  to  wit,  two  weekly,  for  the  two  first 
weeks,  next  after  the  making  of  the  last  mentioned  agree- 
fnent,  which  were  paid  for  by  the  plaintiff  on  delivery, 
according  to  the  rate  last  mentioned ;  and  though  the 
plaintiff,  on  the  last  day  of  the  third  week,  next  after 
the  making  the  agreement  last  mentioned,  to  wit,  on  ^., 
at  ^.,  went  to  the  said  D  to  fetch  away,  and  was  then 
and  there  ready  and  willing  to  fetch  away  the  remaining 
two  of  the  heifers  last  mentioned,  aiid  to  pay,  and  offer- 
ered  to  pay  the  said  D  the  residue  of  the  rate  last  men- 
tioned, to  wit,  ;5f32  on  the  delivery  thereof,  and  then  and 
there  requested  the  said  D  thereto ;  yet  the  said  D  did 
not  then,  or.  at  any  time  before  or  since,  deliver  the 
plaintiff  the  remaining  two  of  the  heifers  last  mentioned, 
or  any  part  thereof,  but  then  refused  and  still  refuses  so 
to  do. 

NoTB.  Add  a  tbird  count,  omitting  the  parts  in  italics ;  and  a 
ibarth,  as  on  a  general  payment  on  delivery ;  a  fifth,  as  for  heifers  to 
be  delivered  on  request ;  and  a  sixth,  in  consideration  plaintiff  had 
boaght  &c.,  to  be  paid  for  on  delivery,  and  hcui  promised  to  pay 
therefor  in  proportional  payments,  &fC.,  defendant  promised  to  deliver 
npon  request ;  so  that  the  evidence  may  comport  with  some  of  the 
counts.     {MSS.) 

For  other  Declarations  under  this  head,  see  Plead.  Assist  61. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  Fomotde- 
plaintiff,  at  the  special  request  of  the  said  D,  would  sell  n^en^ex- 
and  deliver  the  said  D  a  certain  large  quantity  of  buckles,  ^^^^^ 
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to  wit,  twenty  pair  of  buckles  of  great  value,  to  wit,  of 
the  value  of  ;^10,  the  said  D  promised  the  plaintiff  to  de- 
liver him,  for  and  in  exchange  for  the  same  buckles,  a 
certain  large  quantity  of  Irish  linen,  of  great  value,  to 
wit,  of  other  |f  10,  and  the  plaintiff,  in  fact,  says,  that 
he,  relying  on  the  said  promise  of  the  said  D,  did 
there  afterwards  on  the  same  day,  sell  and  deliver  to  the 
said  D  the  said  buckles ;  yet  the  said  D  hath  not  yet 
delivered  the  said  Irish  linen,  or  any  part  thereof,  to  the 
plaintiff,  though  then  and  there  requested  thereto,  but 
wholly  refused  so  to  do.    2  PVent.  191.         Graham. 

Note.  Add  second  count,  in  consideration  plaintiff  had  sold  aiftd 
delivered,  leaving  out  t&e  averment.  Also  add  counts  for  goods  sold 
abd  delivered  and  quantum  meruit  thereon. 

Foraotde-      For  that  whereas,  on  hc.^  at  &c.,  the  jplaintiff  was  law<* 
mmmex-  A^Hy  possessed  of  divers,  to  wit,  seven  cows,  and  the  said 
*^^^ows  ^  ^^  ^^^  ^^^  there  possessed  of  a  certain  heifer,  and  a 
the  said   '  Certain  mare,  and  being  so  possessed,  in  consideration 
rjSt^!^  that  the  plaintiff,  at  the  special  request  of  the  said  Dy 
ofthe  ex-  had  then  and  there  agreed  with  the  said  D,  to  exchange 
^**'***     with  the  said  D,  the  said  cows  of  the  plaintiff  for  the 
said  heifer  and  mare  of  the  said  D,  and  a  certain  sum  of 
money,  to  wit^  &c.,  to  be  paid  by  said  D  to  the  plaintiff, 
the  said  D  then  and  there  promised  the  plaintiff,  to  de-» 
liver  him  the  said  heifer  and  mare,  and  also  to  pay  him 
the  said  sum  Stc^,  by  way  of,  and  in  exchange  for  the 
of>™*de.  s^^  ^^W8  ofthe  plaintiff;  and  the  plaintiff  avers,  that 
liveiy.       ther eafterwards  on  the  same  day,  and  in  exchaDge  for  the 
said  mare  and  heifer,  and  sum  of  &c.,  so  agreed  to  be  paid 
and  delivered,  as  aforesaid,  he  did  deliver  to  the  said  D 
the  said  cows,  which  the  said  D  then  and  there  accord^ 
idDigly  had  and  received ;  and  the  plaintiff  further  says, 
that  although  the  said  D  hath  delivered  his  said  heifer  to 
the  plaintiff,  in  part  of  said  exchange,  yet  the  said  D 
hath  not  yet  delivered  to  the  plaintiff,  by  way  of  ex- 
change, or  otherwise,  the  said  mare,  nor  hath  he  ever 
paid  the  said  sum  of  &c.,  so  by  him  agreed  to  be  paid  to 
the  plaintiff,  but  hath  wholly  refused  and  still  refuses  so 
to  do.    2  Went.  221 .  Lawes. 

Note.  Add  counts  for  cattle  sold  and  delivered,  bargained  and 
sold  d&o.,  for  work  and  labor  of  plaintiffs  mare,  for  money  had  and 
ceoeiv!eddt& 


k.^ 
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For  that  whereas,  on  &c.,  at  &c«,  it  wag  agreed  be-  romotde. 
tween  the]  pfadntijOT  and  the  said  D,  that  the  plaintiff  ^^^.* 
should  give  the  said  D  a  colt,  in  exchange  for  the  mare  coining  to 
of  the  said  D,  and  should  pay  the  said  D  ten  dollars  to 
booty  on  the  17th  daj  of  December,  then  next  ensuing  ;  eam^ 
and  it  was  then  and  there  further  agreed  by  the  plaintiff  "^  ^*^ 
and  the  said  D,  that  the  plaintiff  should  keep  the  said 
colt  mitil  the  29th  day  of  September,  then  next  ensuing, 
in  consideration  whereof,  and  that  the  plaintiff  then  and 
there  promised  the  said  D,  to  perform  faithfully  all  the 
said  agreement  on  his  part  to  be  performed,  the  said  D 
j^mised  the  plaintiff  to  perform  faithfully  all  the  said 
agreement  on  his,  the  said  D's  part  to  be  performed ; 
and  the  said  D  then  and  there,  to  make  the  said  agree- 
oient  the  more  firm  and  binding,  paid  the  plaintiff  one 
cent  in  earnest  of  the  said  bargain ;  and  the  plaintiff  in 
fiict  says,  that,  in  pursuance  of  loud  agreement,  he  kept  the 
said  colt  until  the  said  29th  day  of  September ;  and  the 
plaintiff  further  avers,  that  he  was  always  ready  and  will- 
ing, and  frequently  offered  to  pay  the  said  D  the  said 
ten  dollars,  and  requested  tbe  safid  D  to  accept  the  same, 
but  the  said  D  would  not  receive  the  said  money  of  the 
plaintiff,  and  the  said  D  hath  not  delivered  the  said  mare 
to  the  plaintiff,  though  on  &c.,  at  &c.,  thereto  requested, 
but  wholly  refused,  and  still  refuses  so  to  do. 

Note.  This  declaration  is  (bunded  on  the  case  of  Bach  ▼.  OtoeUy 
5  T.  R.  409,  where  the  averments  were  similar,  excepting  a  spedtd 
request  te  deliver  was  not  alleged  as  here,  and  it  was  attempted  to  qoasli 
the  Declaration  on  demiuier,  because  the  plaintiff  had  not  averred^  that 
he  had  delivered  or  offered  to  deliver  the  colt  to  the  defendant.  But 
per  Bailer,  *'  There  is  no  foundation  for  the  objection  ;  the  payment 
of  the  hal^nny  vested  the  property  of  the  colt  in  the  defendant,  and 
therefore  it  was  unnecessary  for  the  plaintiff  to  show  that  he  had  ten- 
dered the  colt  to  the  defendant.''  But  the  plaintiff  should  have 
averred  a  special  reqoest  to  deliver  the  mare,  and  the  want  thereof  is 
a  aobstantial  defect"  Quaere  of  the  effect  of  earnest,  and  see  ante, 
{M8S.) 

For  that,  at  &c.,  on  fee,  tbe  said  D,  in  consideration  Fo'notde- 
of  the  promise  and  agreement  of  tbe  said  plaintiffs  here-  phi^a 
in  after  mentioned^  agreed  with  and  promised  the  said  ^^  ^^ 
plaintiffs,  that  he  would  build  for,  and  deliver  to  them,,  a  fendant 
certain  vessel  of  the  following  dimensions  and  descrip-  pj^^^    . 
tion,  to  wit ;  sixty-three   feet  keel ;    twenty-three  feet  according 
beam  ;  eleven  feet  bold ;  payable  for  nine  and  an  half  me^ae. 
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f)^t  hold,  with  four  beams  bdow  the  upper  deck ;  two  of 
them  to  the  foremast,  and  two  of  them  to  the  mainmast, 
with  partoei-s  to  wedge  the  masts  in ;  the  quarter  deck 
to  run  07er  the  main  deck  about  eight  feet,  and  to  come 
just  short  of  the  mainmast ;  the  cabin  JBiOor  to  be  two  and 
an  half  or  three  feet  below  the  main  deck,  with-  proper 
beams  and  knees,  and  the  waist  to  be  eighteen  inehes  at 
the  midship,  and  thirty  inches  forward;  and  the  said 
vessel  to  be  built  all  of  white  oak,  above  the  floor  tim- 
bers, unless  the  said  plaintiffs  should  wish  and  propose 
any  other  wood  for  top  timbers  and  plank,  in  which  case 
the  said  D  promised  to  allow  the  price  of  white  oak 
therefor ;  that  the  said  D  would  caulk  and  grave  the 
'  said,  vessel,  fit  for  sea,  the  said  plaintiffs  finding  oakum 
and  naval  stores  ;  ^nd  that  the  said  D  would  do  the  iroa 
work  for  the  hull  of  the  said  vessel,  and  for  the  rigging 
thereof  at  twenty  shillings,  of  the  value  of  $3^33^,  by  the 
hundred  weight,  the  said  iron  work  to  be  all  weighed, 
and  no  hand  work.charged  ;  and  that  he  the  said  D  should 
clear  the  said  vessel  of  chips,  stop  the  holes  in  her,  and 
would  launch  the  said  vessel  by  the  &c.  day  of  &c«,  and 
would  deliver  the  said  vessel  to  the  said  plaintiffs,  in  a 
reasonable  time  after  the  said  vedsel  should  be  launched, 
as  aforesaid,  and  not  charge  any  tbioK  for  launching 
wedges,  raising  bolts  or  rimming  irons ;  m  consideration 
whereof,  the  said  plaintiffs  then  and  there  promised  and 
agreed  with  the  said  D,  to  find  oakum  and  naval  stores 
for  caulking  and  graving  the  said  vessel,  as  aforesaid, 
to  find  iron  for  the  iron  work  aforesaid,  to  pay  the  said 
D  twenty  shillings,  of  the  value  abovementioned,  for 
every  hundred  weight  of  iron  work  done  by  the  said  D, 
as  aforesaid,  to  pay  and  deliver  to  the  said  D,  one  bar- 
rel of  West  ludia  rum  for  clearing  the  chips,  stopping  the 
holes  and  launching  the  said  vessel,  as  aforesaid,  that 
they  would  pay  to  the  said  D,  for  putting  in  the  four 
beams  below  to  wedge  the  mast  in,  as  an  extra  bill,  what 
the  said  D  should  reasonably  deserve  to  have  therefor, 
and  would  pay  to  the  said  D,  for  the  said  vessel,  the 
sum  of  &c.  by  the  ton,  for  every  ton  the  said  vessel 
should  tonnage ;  one  quarter  part  thereof  in  English  dry 
goods,  one  quarter  part  thereof  in  iron  and  provision,  and 
one  half  part  thereof  in  cash ;  the  fix'st  and  second  pay- 
ments to  be  at  the  customary  cash  price ;  all  the  pay- 
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ments  aforesaid,  to  be  made  by  the  said  plaintifTs,  on  the 
,  delivery  of  the  said  vessel,  as  aforesaid.  Now  the  said 
plaintiffs  aver,  that  they  reasonably  delivered  and  sup- 
plied the  said  D,  with  all  the  oakum,  and  naval  stores 
and  iron,  to  be  by  them  supplied,  as  aforesaid  ;  that  they 
have  been  at  all  times,  and  are  now  ready  to  do  and 
perform  every  thing  on  their  part,  above  to  be  done  and 
performed,  and  that,  relying  on  the  promises  of  the  said 
D,  they  have,  in  fact,  at  the  said  D's  request,  advanced, 
paid,  and  delivered  to  him  on  account,  and  towards  pay- 
ment of  said  vessel,  $ —  in  cash,  ^ —  in  iron,  ;$f —  in 
goods  and  provisions,  according  to  the  account  hereto 
annexed,  and  also  have  been  at  the  expense  of  ^ — 
in  caulking  and  in  joiners  work,  in  butt  bolting  and  in 
lumber  nails,  and  in  painting  of  and  for  the  said  vessel, 
and  upon  and  in  assisting  to  launch  the  said  vessel ;  and 
also  relying  upon  the  promises  aforesaid  of  the  said .  D, 
they  have  procured  all  the  masts,  spars,  and  yards,  all 
the  rigging  and  sails,  necessary  for  masting,  and  rigging, 
and  clothing  the  said  vessel,  and  the  lead-work,  and 
windlass,  and  blocks  for  her  use ;  yet,  though  the  said 
vessel  has  long  been  launched,  to  wit,  ever  since  &c., 
and  though  he  the  said  D  has  had  a  reasonable'  tipe  since 
the  launching  of  the  said  vessel,  as  aforesaid,  to  deliver 
her  to  the  said  plaintiffs,  and  though  they  have  been  al- 
ways ready  to  receive  the  said  vessel,  and  have  requested 
the  said  D  to  deliver  the  said  vessel  to  them,  the  said  D, 
not  regarding  his  promises,  as  aforesaid,  but  intending  to 
injure  and  defraud  the  said  plaintiffs  in  this  behalf,  hath 
refused,  and  still  refuses  to  deliver  the  said  vessel  to  them, 
and  hath  altogether  broken  his  promises  aforesaid. 

T.  Parsons. 

For  that  the  said  D  and  E,  at  &c.,  on  fcc,  agreed  By  admin- 
with  the  said  A.  A.,  then  living,  for  cordage,  cables,  n^Tpaying 
and  canvas  for  the  sloop  I,  of  which  the  said  D  and  E  ^®^^^®^*^ 
were  the  owners,  cordage  to  be  at  $ —  per  cwt.,  Russia  pit.  a  sum 
Duck,  number  one,  to  be  at  ^—  per  piece,  to  pay  in  ^^^J* 
wood,  staves,  or  bark,  and,  if  not  paid  in  six  months,  to  cootract 
then  to  pay  interest  at  six  per  cent,  per  annum,  till  *p  J||gj  ^Jlf 
paid,  upon  which  agreement,  and  in  consideration  there-  tides^atan^ 
of,  the  said  A.  A.  then  and  there  sold  and  delivered  to  "^ 
the  said   D  and  E  the  duck,  cables,  and  cordage  in  the 

16 
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account  annexed  mentioned,  amounting,  according  to  the 
prices  by  said  agreement,  to  the  sum  of  8cc.  And  the 
said  G  avers,  that  the  said  A.  A.,  in  his  lifetime,  wad 
always  ready  to  receive  the  said  boards,  staves  or  bark, 
in  payment .  thereof,  to  wit,  at  said  &c.  Yet  the 
said  D  and  £,  or  either  of  them,  have  not  paid  the  same 
sum,  or  any  part  thereof,  to  the  said ,  A.  A«,  in  his  life- 
time, or  since  his  deaths  to  the  said  plaintiff,  pr  any  other 
administrator  of  the  said  A.  A^s  estate,  although  said 
term  of  six  months  has  long  since  past,  and  although 
requested  to  pay  the  same.  C.  C  P.  Essex,  17^,, 
Tracy  v.  JewetU  S.  Sewali^ 


cific  arti- 
cles. 


2.  On  Notes  payable  in  specific  articles,  various  mem- 
oranaa  in  Wriiing,  Bills  of  Lading,  ^c. 

Holder «.  For  that  the  said  D,  at  &c.,  on  &c.,  by  his  note  of  hand 
Mte^ayJ.  of  that  date,  for  value  received,  promised  the  plaintiff  to  pay 
bic  insje-  and  deliver  him,  or  his  order  fee,  gallons  of  New  Eng- 
-.^  ^  land  rum,  at  &c.,  on  ^c,  or  before  &c.,  then  next  ensu- 
ing, and  now  past.  And  the  plaintiff  avers,  that  the  said 
rum,  at  the  said  time  and  place  of  delivery,  was  worth 

for  every  gallon,  and  that  he  was  then  and  there 

ready  to  receive  the  same ;  yet  the  said  D,  though  then 
and  there  requested,  never  delivered  the  same  rum,  or 
any  part  thereof  to  the  plaintiff,  but  wholly  refuses  so 
to  do. 

For  that  the  said  D,  at  a  place  called  P,  viz.,  at  S 
aforesaid,  on  &c.,  by  his  note  under  his  hand  of  that 
date,  for  value  received,  promised  the  plaintiff  to  pay  and 
deliver   him,  at  his  wharf  in  said  P  &c.  pipes  of  the 

best  Madeira  wine,  of  the  value  of as  the  plaintiff 

avers,  in  &c.  months  from  the  date  of  said  note,  which 
are  long  since  past ;  yet  the  said  D,  though  requested, 
did  not  deliver  said  pipes  of  wine  to  the  plaintiff,  accord- 
ing to  his  promise  aforesaid,  and  has  ever  since  unjustly 
refused  the  same.  T.  Parsons. 

For  that  the  said  D,  on  &c.,  at  &c.,  by  his  note  or 
memorandum  in  writing,  of  that  date,  by  him  subscribed, 
for  value  received,  promised  the  plaintiff  to  pay  him,  or 
bis  order,  one  full  welted  saddle,  such  as  he  the  said  D 


Another. 


Another. 
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did  then  sell  at  $ — on  demaDd.  And  the  plaintiff  avers, 
that  be,  on&c,  at  &c.,  was  ready  to  receive,  and  did  then 
and  there  specially  request  the  said  D,  to  deliver  or  pay 
hifu  the  said  saddle,  of  the  value  aforesaid,  and  that  the 
said  A,  though  so  specially  requested,  and  though  often 
otherwise  requested,  hath  never  paid  or  delivered  &c. 

S.  Putnam. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  note  and  5^^*'*- 
memorandum  in  writing,  of  that  date,  by  him  signed,  note  paya- 
for  value  received,  promised  the  said  plaintiff  to  pay  and  We lo  hats. 
deliver  to  him,   or  to  his    order,    three   hundred    and 
twenty-two  good  merchantable  hats,  of  the  value  of  &c., 
viz.  seventy-five  good  furred  hats,  such  as  Mr  F.  M.  sold 
at  that  date  for  j|3  each,  one  hundred  and  ten  wool  hats, 
such  as  the  said  L  then  sold  for  ;^1,25  each,  and  one 
hundred  and  thirty-seven  boys'  wool  hats,  such  as  the 
said  L,  then  at  said  date,  sold  for  76  cts.  each ;  of  the 
size  of  boys'  hats,  from  a  boy  six  years'  old,  to  a  boy's 
hat  of  fourteen  years'  old,  and  an  equal  number  of  every 
size  ;   one  eighth  part  of  all  the  hats,  and  of  all  the  sorts 
of  the  above  ^different  prized  hats,  to  be  paid  and  deliv- 
ered every  three  months^  computing  from  said  date,  till 
the  whole  should  be  paid  and  delivered  to  the  said  plain- 
tiff, or  his  order,  he  to  take  said  hats  at  said  D's  shop  in 
&c«,  if  they  should  be  ready  at  three  months'  end,  and  if 
they  should  not  be  ready  at  the  three  months'  end, the  said 
D  %o  pay  interest  money  for  the  hats,  that  should  not  be 
ready,  till  he,  at  his  expense,  got  them  up  to  B  to  the 
said  D  ;  and  the  quality  of  saia  hats  to  be  left  to  S.  H. 
and  son,  or  to  said  L,  to  be  ascertained,  if  they  were, 
or  should  be,  as  good   as    said  L  sold,   at    the   date 
of  the  said  writing,  at  the  above  prices ;  yet,  though  the 
said  plaintiff,  at  the  expiration  of  three  months  from  the 
date  of  said  writing,  viz.  on  &c.,  at  said  shop,  was  ready 
to  receive  one  eighth  part  of  all  the  said  hats,  and  of  all 
the  sorts  of  the  above  different  prized  hats,  and  request- 
ed the  said   D  to  pay  and  deliver  such  eighth  part  to 
him  the  said  plaintiff,  he  the  said  D  refused  so  to  do, 
[nor  hath  the  said  D  ever  got  the  said  eighth  part  of  said 
hats  up  to  B  to  said  plaintiff,  although  requested  so  to 
do,  to  wit,  at  &c.,  on  &c.,  but  he  the  said  D  refused, 
and  hath  always  refused,  to  deliver  any  part  of  said  hats.] 


x' 
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Second  Count  was  the  same,  except  in  omitting  the 
part  between  brackets.  Third  Count  declared  far  "  one 
eighth  of  the  hats^^^  without  stating  any  part  respecting  the 
other  payments. 

Note  pay-  FoF  that  the  said  D,  at  &c.,  on  &c.,  by  his  promissory 
abiemfish.  ^^^^  of  that  date,  by  him  subscribed^  for  value  received, 
promisedj^the  plaintiff,  lo  pay  him  or  his  order,  sixteen 
and  two  thirds  quintals  of  Jamaica  codfish,  of  the  value 
of  &c.,  within  eight  days  from  the  date  thereof,  with 
interest ;  and  the  plaintiff  avers,  that  he  was  ready  at 
P  aforesaid  to  receive  the  said  fish,  and  there,  within  the 
said  eight  days,  viz.  on  &c.,  requested  the  said  D  to  de- 
liver the  same ;  but  the  said  D  did  not  deliver  the  fish 
aforesaid,  neither  hath  he  since  delivered  it,  but  still 
neglects  and  refuses  so  to  do,  to  the  damage  &c.  Lev- 
erett  v.  Lock^  Essex,  1794.  T.  Parsons. 

Note  pay.  For  that  the  said  D  and  E,  at  &c.,  on  &c.,  agreed 
ably  in  with  the  Said  A,  then  living,  for  cordage,  cables,  and 
Ita^es,  or  cauvas,  for  the  sloop  J,  of  which  the  said  D  and  E  were 
S^trator  ^^^^  owners,  cordage  to  be  at  $ —  per  cwt.,  Russia 
•.  Makers,  duck,  number  one,  to  be  at  $ —  per  piece,  to  pay  in 
wood,  staves,  or  bark,  and  if  not  paid  in  &c.  months, 
then^to  pay  interest  at  six  per  cent,  per  annum  till  paid ; 
upon  which  agreement,  and  in  consideration  thereof,  the 
said  A,  then  and  there,  sold  and  delivered  to  the  said  D 
and  E,  the  duck,  cables,  and  cordage,  in  the  account  an- 
nexed mentioned,  amounting,  according  to  the  prlcses  by 
said  agreement,  to  the  sum  of  &c. ;  and  the  plaintiff  avers, 
that  the  said  A,  in  his  lifetime,  was  always  ready  to  receive 
the  said  boards,  staves,  or  bark,  in  payment  thereof,  to 
wit,  at  &c. ;  yet  the  said  D  and  E,  or  either  of  them, 
have  not  paid  the  same  sum,  or  any  part  thereof  to  the 
said  A  in  his  lifetime,  or,  since  his  death,  to  the  said 
plaintiff,  or  any  other  administrator  of  the  said  A^s  es- 
tate, although  the  said  term  of  &c.  months  has  long  since 
past,  and  although  requested  to  pay  the  same ;  to  the 
damage,  &c. 

Note  pay.       For  that  the  said  D,  on  &c.,  at  &c.,  having  received 
boards.      ^o  his  owu  usc,  and  at  his  request,  of  the  plaintiff,  the 
goods  and  monies  mentioned  in  the  account  annexed, 
amounting  to  &c.,  in  consideration^thereof  promised  the 
plaintiff  to  pay  him  therefor  in  merchantable  boards,  at 
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the  market  pricey  Tbeing  at  the  rate  of  $ —  a  thousand) 
to  be  delivered  to  nim  at  a  ccaivement  wharf  in  S,  sea- 
sonably, and  ready  to  be  shipped  in  the  plaintiff's  ship 

C,  then  bound  on  a  voyage  thence  to  I,  and  ready  to 
sail  on  receiving  said  boards,  to  be  delivered  on  said 
wharf  seasonably  for  said  voyage  accordingly ;  yet  the  said 

D,  not  minding  his  promises  and  agreements  aforesaid, 
did  not  seasonably  pay  said  sum  in  said  boards,  and  de- 
liver tbem  to  be  shipped  for  said  voyage,  in  said  ehip, 
though  thereto  requested,  on  &c.,  at  &c. ;  by  means 
whereof  said  ship  was  detained,  and  said  voyage  was  de- 
layed for  &c.  months,  between  that  day  and  the  &c«  day 
of  &.C.,  and  he  still  refuses  to  pay  said  sum  in  boards 
aforesaid,  to  the  damage  &c. 

First  Count.     For  that  whereas,  at  &c.,  on  &c.,  Fo?^tde. 
one  C  had  given  a  note  for  the  payment  of  &c.,  with  ^*JJP«f 
interest,  to  the  plaintiff,  as  security  to  the  plaintiff  for  a  Redtai  of 
like  sum  s^dvanced  to  the  said  D,  and  the  said  D  had  J^^ent 
given  his  note  of  hand  for  a  like  sum,  with  interest,  to 
the  said  C,  to  indemnify  him,  the  said  C,  against  his  note 
given  to  the  plaintiff,  as  aforesaid ;  and  also  whereas  it 
had  been  further  agreed  between  the  said  D  and  the 
plaintiff,  that  the  said  D  should  deliver  to  the  plaintiff,  at 

&c.,  on  &c., feet  of  mercbantdrble  seasoned  boards,  at 

0 —  for  a  thousand  feet,  and  five  thousand  feet  of  clear 
seasoned  boards,  at  0 —  for  a  thousand  feet,  and  in  that 
proportion   to   amount   to   &c«,   and   that   the   plaintiff 
should  deliver  up  his  the  said  C's  note,  on  the  delivery  of 
the  boards  aforesaid,  in  consideration  thereof,  and  that 
the  plaintiff  then  and  there  promised  the  said  D  faith- 
fully to  perform  his  part  of  the  agreement  aforesaid,  the 
said  D  then  and  there  promised  the  plaintiff,  that  he  the 
said  D  W(\uld  faithfully  perform  his  part  of  the  agreement 
aforesaid  ^  nevertheless,  the  said  D,  not  minding  his  prom- 
ise aforesaid,  but  fraudulently  contriving  to  injure  the 
plaintiff^  though  the  said  time  of  the  delivery  of  the  said 
boards,  as  agreed  on,  has  long  since  elapsed,  and  though 
often  requested,  and  though  the  plaintiff  has  been  always 
ready  to  receive  the  said  boards,  to  wit,  at  &c.,  and  to 
deliver  up  the  said  C's  note,  according  to  the  agreement 
aforesaid,  hath  not  delivered  the  said  boards,  or  any  part 
thereof  to  the  plaintiff,  but  wholly  refuses  and  neglects 
so  to  do.  • 
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Fornotde-      Second  Count.     And  foT  that  the  said  D,  at  &c.,  on 

bo^sac-  ^'^  ^^^  value  received,  promised  the  plaintiff  to  deliver 

cording  to  him,  at  &c.,  aforosaid,  in  the  month  of  &c.,  then  next 

contract.    fQHo^ing^  Other  merchantable  seasoned  boards,  at  the 

price  of  $ —  for  every  thousand  feet,  and  clear  seasoned 

boards,  at  the  price  of  $ —  for  every  thousand  feet,  to 

the  full  amount  of  $ — ,  in  the  proportion  of  five  thousand 

feet  of  clear  seasoned  boards,  for  every  twenty  thousand 

feet  of  merchantable  seasoned  boards  ;  yet  the  said  D,  not 

X  minding  his  said  promise,  but  fraudulently  contriving  to 

injure  the  plaintiff,-^  though  often  requested)  and  though 

the  plaintiff  has  been  always  ready  to  receive  the  said 

boards,  to  wit,  at  &c.  aforesaid,  hath  not  delivered  the 

said  boards  or  any  part  thereof,  but  wholly  neglects  and 

refuses  so  to  do.  S.  Putnam. 

'  p^y  in  writing  under  his  hand,  of  that  date,  for  value  received, 
pi2ti7in^^  promised  the  plaintiff  to  pay  him,  or  his  order,  the  sum 
work,  at  an  of  £90  lawful  mouey,  of  the  value  of  ;^300,  as  the  plain- 
^e.  tiff  avers,  in  six  months  from  the  date  of  the  said  note, 
and  that  he  would  pay  him  £60,  part  thereof,  of  the  value 
of  ;$(200,  as  the  plaintiff  avers,  in  printing,  at  the  Boston 
customary  price  per  sheet,  and  the  remaining  £30,  of  the 
value  of  j^lOO  in  cash,  and  the  said  D,  in  and  by  his 
note,  further  promised  the  said  plaintiff,  that  if  he  should 
be  prevented  by  any  accident,  from  paying  the  said  £60 
in  work,  as  above  mentioned,  he  would  then  pay  him  the 
same  sum  in  cash,  with  lawful  interest  on  the  said  £90 
first  mentioned,  until  paid.  Now  the  plaintiff,  in  fact 
$ays,  that  the  said  D,  though  often  requested,  has  never 
paid  the  said  sum  of  £60,  in  work,  as  above  mentioned  ; 
nor  has  he,  though  alike  requested,  paid  the  said  sum  of 
£90,  in  cash,  according  to  his  promise,  but  unjustly  neg- 
lects and  refuses  so  to  do.  C.  C.  P.  Essex j  1794,  Oi- 
borne  v.  Robinson,  T.  Parsons. 

Conrignee       For  that  whcreas  the  said  D,  on  &c.,  at  C,  in  parts  be- 

?o^M*d'-  y^*^^  ^^^^»  ^^  ^*^  ^^  ^  aforesaid,  received  of  D.  W.  on 
uvering  board  the  ship,  called  &c.,  whereof  the  said  D  then 
S^td  to*^'  was  master  (goods)  all  of  the  value  of  8tc.  dollars,  in 
plaintiff,  good  ordcr  and  well  conditioned,  to  be  transported  by 
him  from  C  to  M  aforesaid,  the  dangers  of  the  sea  only 
excepted,  and  there  to  Ij^  delivered  in  like  good  order. 
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and  wett  conditioned,  to  the  plaintiffs  or  their  assigns^ 
they  paying  freight  therefor  &c.  dollars,  with  primager 
and  average  accustomed ;  in  consideration  of  the  premises, 
the  said  D  then  and  there  promised  to  transport  and  de- 
liver the  said  goods  accordingly  ;  now  the  plaintiffs  say, 
that  the  said  ship  afterwards,  on  &c.,  did  arrive  at  said 
M,  and  that  they  did  then  and  there  pay  said  freight  to . 
xme  A.  O.  Esq.,  owner  of  said  ship,  of  which  the  said  D 
had  notice,  and  that  no  primage  or  average  is,  in  such 
case,  accustomed  to  be  paid ;  yet  the  said  D,  though  he 
was  then  and  there  requested  to  deliver  said  goods,  re- 
vised and  still  refuses  so  to  do,  &c. 

For  that  the  said  D,  at  See.,  on  &c.,  received  on  board  ^°^?J.* 
the  ship,  called  the  IVf ,  whereof  the  said  D  was  mas-  on  a  bui  «c 
ter,  five  hogsheads  &c.  [containing  the  goods  in  the  an-  ^^^^' 
nexed  schedule  enumerated,]  and  on  &c.,  at  &lc.^  signed 
a  certain  note  in  writing,  called  a  bill  of  lading,  and  then 
and  there  undertook,  the  dangers  of  the  sea  only  except- 
ed, to  deliver  the  .said  goods  at  &c.  to  the  plaintiff,  he 
papng  customary  freight ;   and  afterwards,  to  wit,  on 
&Cm  the  said  D  arrived  in  said  ship^  at  said  &c. ;  yet  he 
hath  not  delivered  said  &c.   [gocxls]  though  often  re- 
quested by  the  plaintiff,  who  has  always  been  ready  to 
pay  the  freight  aforesaid  ;  but  neglects  so  to  deliver  the 
same,  &c.  J.  Adams. 

For  that  whereas  the  said  plaintiff,  on  &c.,  at  &c..  Consignor 
loaded  in  and  upon  the  good  ship,  called  &c.,  whereof  fo^^JJ^J*®' 
the  said  D  was  master,  riding  at  anchor  in  the  port  of  tnuuport- 
&c.,  the  goods  and  merchandises  following,  to  wit,  &;c.,  iw^riig^ 
to  the  value  of  &c.  dollars,  in  good  order  and  well  con-  k®®<^- 
ditioned,  and  from  thence  to  be  transported  by  the  said 
D,  to  be  delivered  in  like  good  order  and  well  condition- 
ed (the  dangers  of  the  sea  only  excepted),  at  &c.,  unto 
C,  or  his  assigns,  freight  for  said  goods  being  paid  by 
said  plaintiff  to  the  said  D,  at  &c.,  on  &c.,  with  primage 
and  average  accustomed ;  the  said  D,  in  consideration 
of  the  premises,  afterwards,  on  the  same  day,  at  &c., 
promised  the  said  plaintiff  that  the  goods  and  merchan- 
dises aforesaid,  he  the  said  D  would  transport  in  said 
vessel,  from  &c.,  to  &c.,  and  to  the  said  C  or  his  assigns, 
well  and  faithfully  would  deliver  the  same  in  like  good 
order,  and  well  conditioned  (the  dangers  of  the  sea  only 
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excepted) ;  and  although  the  said  ship,  with  the  goods 
and  merchandises  therein  loaded,  afterwards,  on  the 
same  day,  sailed  from  &c.,  and  although  the  dangers  of 
the  sea  did  not  hinder  the  said  D  from  proceeding  in 
said  vessel  to  &c.  aforesaid,  yet  the  said  D,  contriving 
to  injure  and  defraud  said  plaintiff  of  the  goods  and  mer- 
chandises aforesaid,  did  not  transport  the  same  to  &x:» 
aforesaid,  nor  there  deliver  said  goods  and  merchandises 
to  the  said  C,  or  his  assigns,  but  hath  hitherto  neglected 
and  utterly  refused  so  to  do. 

Shipper  V.      For  that  whereas  the  said  D,  E,  and  T  were,  on  &c.- 

Bhi^  for^    at  said  B,  owners  of  the  ship  called  the  T,  (of  which  H. 

^Jd*^^  B.  was  then  the  master,  by  the  said  owners  appointed,) 

traDsport-    thcu  riding  at  anchor  before  the  city  of  A,  and  em* 

d^VeiSff  Ployed  by  the  said  owners  to  take  on  board  goods,  wares, 

goods.       and  merchandise  from  thence,  for  such  persons  as  should 

apply  therefor,  and  to  transport  the  same  to  the  said  B, 

for  hire,. to  be  paid  them  therefor.     And  the  plaintiffs 

then  having,  in  good  order  and  well  conditioned,  at  said 

A,  one  case  marked  S.  P.  O.,  containing  three  hundred 
and  four  pounds  of  Bohea  tea,  net  weight,  of  the  value 
of  j^600,  to  be  transported  from  thence  to  the  said  B, 
the  said  D,  £,  and  T,  then  and  there,  viz.  at  the  said  B, 
in  consideration  that  the  plaintiffs  had  then  and  there 
paid  them  a  certain  sum  of  money,  viz.  63  guilders  of 
current  money  of  the  said  city  of  A,  of  the  value  &c.  of 
our  lawful  money,  for  the  taking  on  board,  and  transport- 
ing in  said  ship,  said  case,  with  the  said  contents,  from 
the  said  city  of  A  to  said  B,  there  to  be  delivered  to  the 
said  plaintiffs,  or  their  assigns,  in  like  good  order  and 
well  conditioned,  the  dangers  of  the  sea  only  excepted, 
and  had  then  and  there  delivered  them  the'  said  case, 
with  the  said  contents,  to  be  taken  on  board,  transport- 
ed and  delivered  as  aforesaid,  promised  the  plaintiffs,  that 
they  would  take  the  said  case  on  board  the  said  ship, 
and  transport  the  same  in  her  from  said  city  of  A  to  B 
aforesaid,  and  there  deliver  the  same,  in  like  good  order 
and  well  conditioned,  to  the  plaintiffs  or  their  assigns, 
the  dangers  of  the  seas  only  excepted,  upon  the  arrival 
of  the  said  ship  at  said  B.  And  the  plaintiffs  farther  say, 
that  the  said  ship,  afterwards  on  &c.  arrived  at  the  said 

B,  safe  with  her  lading,  without  having  received  any  in- 
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jury  from  tbe  seas;  yet  the  said  D,  £,  and  F,  not  re- 
garding their  promise  aforesaid^  bat  intend iog  to  injure 
and  defraud^  the  plaintifis,  ne^r  took  the  sa^  case  on 
board  said  ship,  aor  transported  the  same  to  said  B ;  nor 
have  they  ever  delivered  the  same  to  the  plaintiffs,  or  to 
their  assigns,  though  thereto  requested^  viz.  on  &c.,  at 
aaid  B,  but  unjustly  neglect  and  refuse  so  to  do. 

T.  Parsons. 

For  that  whereas  the  said  D,  on  &c.,  in  parts  beyond  indorsee  of 
seas,  viz.  at  T,  in  the  W.  I.,  tvas  commnnder  of  a  cer-  ing^^Mas^ 
tain  ship,  called  the  A,  which  ship  was  then  bound  from  ^"^^e'"^* 
thence  on  a  voyage  to  the  port  of  B,  in  this  Common-  goods. 
wealth ;  and  the  said  ship,  being  so  bound,  and  the  said 
D,  being  so  commander  as  aforesaid,  one  R*  F.  then  and 
there  caused  to  be  shipped  in  said  ship,  divers  goods  and 
merchandises,  viz*  ten  hogsheads  of  sugar,  in  good  order 
and  well  conditioned,  to  be  carried  in  said  ship  from  the 
said  port  of  T  to  the  said  port  of  B,  and  there  to  be 
delivered  in  like  good  order  and  well  conditioned,  the 
dangers  of  the  seas  only  excepted,  to  the  plaintiff  or  his 
assigns,  for  a  certain  reasonable  freight,  viz.  &c.  to  be 
paid  to  the  said  D,  with  primage  and  average  accustom- 
ed, whereof  the  said  D  then  and  there  had  notice.  And 
the  said  D,  then  and  there,  viz.  at  said  T,  made  and  sub- 
scribed under  his  hand,  a  certain  bill  of  lading,  and  there- 
by acknowledged  the  shipping  of  the  said  sugar  in  the 
said  ship,  and  undertook,  on  her  arrival  at  the  said  port 
of  B,  to  deliver  the  said  hogsheads  of  sugar,  in  good 
order  and  well  conditioned,  the  dangers  of  the  seas  only 
excepted,  to  the  plaintiff  or  his  assigns,  he  or  they  paying 
primage  and  average  &c.,  as  aforesaid ;  and  by  a  cer- 
tain written  indorsement,  with  the  hand-writing  of  the 
said  D  subscribed,  then  and  there  made  on  said  bill  of 
lading,  it  was  declared,  that  the  said  hogsheads  of  sugar, 
in  the  said  bill  mentioned,  were  consigned  to  the  plain- 
tiff upon  the  express  condition,  that  the  plaintiff  would 
accept  and  pay  certain  bills  of  exchange,  drawn  upon 
the  plaintiff  by  the  said  R.  F.  bearing  date  the  2d  of 
July,  1788,  in  favor  of  certain  persons  carrying  on  trade 
and  commerce  under  the  style  of  Z  and  Co.,  at  ninety 
days'  sight,  for  ;^1000  ;  but  if  the  plaintiff  would'not  ac- 
cept or  pay  the  said  bills,  or  to  the  amount  of  said  sugar, 
the  said  D,  by  the  said  endorsement,  engaged  to  deliver 
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the  said  sugar  to  the  holder  of  the  said  biHs.  And  the 
said  D  then  and  there  delivered  the  said  bill  of  hding, 
with  the  said  indorsement  thereon,  to  the  plaintiff; 
whereby  the  said  D  became  liable,  and  then  and  there 
promised  the  plaintiff  faithfully  to  deliver  to  him  the  said 
hogsheads  of  sugar,  according  to  the  tenor  of  said  bill  of 
lading,  and  the  indoi'sement  thereon  made  as  aforesaid. 
And  the  plaintiff  in  fact  says,  that  the  said  ship,  with  the 
said  hogsheads  of  sugar  on  board  thereof,  afteirwards  on 
&c.,  arrived  safe  at  said  B  fl^om  that  vovage.  And  the 
plaintiff  further  says,  that  he  the  plaintiff  hath  always, 
since  the  said  arrival  of  said. ship,  been  ready  and  willing 
to  receive  the  said  hogsheads  of  sugar,  and  to  pay  the 
freight  for  the  same  at  the  rate  aforesaid,  with  primage 
and  average  accustomed,  as  in  the  said  bill  of  lading 
specified,  and  to  pay  the  said  bills  of  exchange,  in  the 
said  indorsement  mentioned,  to  the  amount  of  said  sugar 
at  B  aforesaid ;  of  which  the  said  D  there,  on  &c.,  had 
notice,  and  was  then  and  there  requested  to  deliver  the 
said  hogsheads  of  sugar  to  the  plaintiff,  according  to  his 
promise  aforesaid ;  yet  the  said  D,  notwithstanding  his 
said  promise,  hath  never  hitherto  delivered  the  said  hogs- 
heads of  sugar,  or  any  or  either  of  them,  but  wholly 
neglects  and  refuses  so  to  do. 


3.  For  Legacies. 


Adminis- 
trator of 
legatee  «. 


cy 


For  that  A,  late  of  said  A,  gentleman,  deceased,  in  his 
lifetime,  viz.  on  &c.  was  seized  of  a  parcel  of  land  in 
for^*'  Jones's  lot  (so  called)  adjoining  to  said  D's  house-lot  in 
said  A,  and  other  real  estate,  consisting  of  upland,  mead- 
ows, and  mills  in  said  A,  and  elsewhere,  of  great  value, 
and  being  so  seized,  on  the  same  day,  at  A  aforesaid, 
made  his  last  will  and  testament,  in  writing  duly  execut- 
ed, and  therein  and  thereby,  after  having  devised  part  of 
said  real  estate  to  other  persons,  devised  his  said  land 
in  said  Jones's  lot,  and  one  undivided  third  part  of  the 
remainder  of  his  said  real  estate,  to  said  D,  his  heirs 
and  assigns  forever,  and  in  and  by  said  will,  ordered  the 
said  D  (among  other  things)  to  pay  to  the  said  B,  who 
was  the  testator's  grandson,  and  then  living,  the  sum  of 
&c.  (which  sum  the  said  testator  gave  said  B,  in  and 
by  his  will),  in  one  year  after  the  decease  of  said  A,  and 
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itfterwards,  fnz.  oa  fee,  the  said  A  died  at  A  aforesaid, 
so  seized  of  the  premises,  and  his  said  last  will  and  tes- 
tament hath  been  since  duly  proved,  approved,  and  al- 
lowed, as  the  law  directs,  and  the  said  £>,  on  the  death 
of  said  testator,  at  A-  aforesaid,  assented  to  said  devise, 
and  entered  into  the  premises  devised  to  him  as  afore- 
said, and  thereby  became  liable  and  chargeable  by  law, 
to  the  said  B,  then  living,  to  pay  him  said  sum  of  &c., 
in  one  year  from  that  time,  and  in  consideration  thereof, 
then  and  there  promised  him  to  pay  him  the  same  ac- 
cordingly ;  yet  the  said  D,  though  that  time  is  past,  and 
though  requested. by  said  B,  at  the  end  of  said  year,  viz. 
on  &c«,  at  &c.,  (the  said  B  being  then  also  in  full  life) 
never  paid  the  same  to  him  while  living,  nor  to  the  said 
plaintiiBT,  administrator  as  aforesaid,  since,  though  alike 
requested,  but  neglects  it,  to  the  damage  &c.  EsseXj 
1790,     Titcamb  v.  Barnard.  T.  Parsons. 

For  that  one  A,  father  of  the  said  M,  at  &c.,  on  &c.,  Baron  and 
being  seized  and  possessed  of  a  large  real  and  personal  le^v^be- 
estate,  made  his  last  will  and  testament  in  due  form  of  ^^^ 
law,  and  therein  bequeathed  to  the  said  M,  then  single  before  mar- 
and  unmarried,  the  sum  of  &c.,  to  be  paid  her  on  demand,  ^JS^'J*^^ 
after  his  decease,  and  after  bequeathing  some  other  leg-  re^  estete, 
acies  in  his  said  will,  the  said  A,  the  testator,  devised  all  i,;^  ^^ 
the  rest  and  residue  of  his  estate,  real  and  personal,  to  «««»• 
his  three  sons,  to  wit,  C  then  living,  but  now  deceased, 
and  to  the  said  D  and  E,  and  to  their  heirs,  as  tenants 
in  common,  they  to  pay  all  the  debts,  the  said  testator 
should  owe  at  his  decease,  his  funeral  charges,  and  all  the 
legacies  bequeathed  by  him  in  his  last  will,  the  charges 
of   all  which  should  be  borne  equally  between   them. 
And  the  testator,  afterwards,  to  wit,  at  &c.,  on  &c,,  died 
seized  and  possessed  of  a  large  estate,  real  and  personal, 
more  than  sufficient  to  pay  all  his  debts,  funeral  charges, 
and  legacies  aforesaid,  and  afterwards,  to  wit,  at  &c., 
on  &c.,  the  said  will  was  duly  proved,  approved,  and 
allowed,  an  attested  copy  whereof  is  in  court  to  be  pro- 
duced, and  the  said  C,  D,  and  E,  then  and  there  entered 
into,  and  became  seized  and  possessed  of  the  estate  so 
devised  to  them  as  aforesaid,  upon  the  conditions  and 
limitations  aforesaid,  which  was  more  than  sufficient  to 
pay  all  the  testator's  debts,  funeral  charges,  and  legacies 
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aforesaid,  and  thereby  became  liable  in  iaw  to  pay  to  the 
said  M  her  legacy  aforesaid,  on  demiaind*;  and  in  consid- 
eration thereof,  then  and  there  promised  the  Said  M,  to 
pay  her  the  same  on  demand ;  yet  though  requested  by 
the  said  M,  to  wit,  at  &c.,  on  &c.,  the  said  C,  D,  and  £, 
nor  either  of  them,  either  in  the  lifetime  of  the  said  E, 
nor  since  his  death,  never  paid  the  same  to  the  said  M 
while  single,  or  to  the  plaintiffs  since  their  intermar- 
riage, and  the  said  D  and  E  still  unjustly  refuse  so  to  do ; 
to  the  damage  &c.  Essex,  1790,  Montgomery  y.  Pea- 
body.  T.  Parsons. 

Adminifl.        For  that  one  A,  at  &c.,  on  &c.,  was,  among  other 
kgatee^o.  estate,  seizcd  and  possessed  in  fee  simple,  of  &c.  acres 

fora^rt    ^^  ^^^^  *"  ^^"^  ^^  about  &c,  acres  of  land  in  fcc,  and  of 
charged  on  certain  other  lands  in  W,  N,  and  B,  and  being  so  seized 
p^onsd     ^^d  possessed,  then  and  there  made  his  last  will  and 
«^te-       testament,  in  writing,  duly  executed,  and  therein  and 
thereby  devised  all  the  lands  aforesaid,  excepting  seven 
undivided  eighth  parts  of  said  outlands,  in  W,  N,  and  B^ 
to  the  said  D  and  his  heirs,  and  all  his  the  said  A's 
physical  books  and   medicines,  he  paying  out,  among 
other  legacies,  the  sum  of  &c.,  to  said  M,  then  living, 
to  be  paid  in  one  year  after  his  the  said  A's  decease, 
which  is  now  past,  and  afterwards,  to  wit,  at  &c,  on  the 
same  day  the  said   A   died,  seized  and    possessed  as 
aforesaid,  and  afterwards,  to  wit,  on  &c.  said  last  will 
and  testament  was  duly  proved,  approved,  and  allowed, 
and  said  D  afterwards,  to  wit,  at  &c.,  on  &c.,  accepted 
of  said  devise,  and  then  and  there  entered  into  posses- 
sion of  the  same,  subject  to  the  payment  of  said  legacy, 
of  &c.  to  said  M,  as  aforesaid,  and  thereby  became  liable^ 
and  in  consideration  thereof,  then  and  there  promised  the 
said  M,  to  pay  her  that  sum  in  one  week  after  the  de- 
cease of  the  said  A,  which  is  now  past,  yet  the  said  D, 
though  often  requested,  has  never  paid  the  said  sum  to 
said  M  in  her  lifetime^  nor  to  the  said  plaintiff  since  her 
decease,  which  is  to  the  damage  of  the  said  plaintiff,  in 
his  said  capacity,  &c.     Sawyer  v.  Ordway. 

T.  Parsons, 

D^fi^^'      For  that  whereas   the  said  A  [testator]  on  &c.,  at 
who  were  S^c,  being  then  seized  and  possessed  of  a  large  real  and 


ASSUMPSIT.  133 

personal  estate,  made  his  last  will  and  testament,  in  writ-  also  exec- 
iag  under  his  hand  and  seal,  and  thereby  devised  to  his  le^cj^^  ^ 
two  sons,  the  said  D  and  E,  and  their  heirs,  all  his  estate  <^^^^<«^ 

m      t  ^  3  i»  •  ..»  real  and 

both  jreal  and  personal,  in  certain  proportions  between  penonai 
them  to  be  divided ;  they,  among  other  things,  paying  to  ®*^^" 
the  said  C  &c.  dollars,  within  four  years  after  his  death. 
And  the  said  A  therein  appointed  the  said  D  and  E  ex- 
ecutors of  his  last  will  and  testament ;  and  afterwards, 
tiz.  on  &c.,  at  &c.,  died  so  seized  and  possessed  thereof; 
and  the  said  D  and  E  afterwards,  viz.  on  &c,,  accepted 
of  the  said  trust  of  executors,  and  caused  the  said  last 
will  and  testament  to  be  duly  proved  and  approved,  and 
allowed,  and  agreed  to  the  devise  aforesaid,  and  entered 
into  and  possessed  themselves  of  all  and  singular  the  said 
A's  estate,  both  real  and  personal,  being  of  a  greater 
value  than  his  debts  and  the  legacies  bequeathed  by  him 
in  his  said  last  will  and  testament ;  and  thereby  they  be- 
came liable,  and  then  and  there  promised  to  pay  the  said 
C  the  said  &c.  dollars,  within  four  years  after  the  said 
testator's  death;  yet  though  that  time  is  elapsed^  the 
said  D  and  E,  or  either  of  them,  hath  not,  nor  have  ever 
paid  said  sum,  or  any  part  thereof,  though  requested,  but 
unjustly  neglect  so  to  do.  F.  Dana. 

4.  On  Awards. 

For  that  on  &c.  there  were  divers  controversies  be-  For  not 
tween  the  said  D  and  B,  concerning  their  mutual  ac-SJl^on 
counts  and  debts,  and  then  at  &c.,  they  appointed  one  »» award. 
A  to  hear  and  determine  for  them  all  said  controversies, 
and  mutually  promised  each  other,  to  stand  to  and  abide 
by  the  award  of  the  said  A  thereupon  ;  and  the  said  A 
afterwards,  on  &c.,  at  &c.,  there  heard  the  said  D  and  B, 
and  adjudged  upon  the  premises,  and  awarded  that  the  said 
D  should  pay  to  the  said  B  a  balance  of  &c.  dollars,  on 
demand,  and  notified  the  said  D  and  B  thereof ;  yet  the 
said  D,  though  requested,  hath  not  paid  the  said  sum, 
but  unjustly  neglects  so  to  do- 
Fort  hat  whereas  sundry  disputes,  discords,  quarrels,  For  not 
and  accounts,  had  arisen  and  were  depending  between  P*y™^ 
the  said  D  and  the  plaintiff,  concerning  work  done  and  cording  to 
materials  found  by  the  plaintiff  for  the  said  D,  and  other  ^p^'f 
work,  procured  to  be  done  for  the  said  D  by  the  plaintiff,  »ubmis- 
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and  also  &c.  [stating  the  demands]  ;  and,  in  order  to 
make  an  end  and  final  determination  thereof,  as  well 
the  said  D  as  the  plaintiff,  on  &c«,  at  &c.,  submitted  to 
stand  to  the  arbitration  and  award  of  A,  of  &c.,  and  B  of 
&c.,  arbitrators  indifferently  chosen '  between  the  said 
D  and  the  plaintiff  to  arbitrate,  order,  and  finally  award 
of,  upon,  and  concerning  the  premises.  And  the  said  D 
afterwards,  viz.  on  &c.,  at  S£c.,  in  consideration  of  the 
said  submission,  and  in  consideration  that  the  plaintiff 
did  then  and  there  promise  the  said  D,  that  he,  the  plain- 
tiff would  faithfully  abide  by  and  fulfil,  whatever  the  said 
arbitrators  should  award  and  finally  determine  concern- 
ing the  premises,  on  his  part  to  be  fulfilled,  then  and 
there  promised  the  plaintiff  that  he,  the  said  D,  would 
well  and  truly  perform  and  fulfil,  all  and  singular  those 
things,  which  the  said  arbitrators  should  finally  arbitrate, 
award,  and  determine  on  his  part  to  be  performed  and 
fulfilled,  concerning  the  premises.  And  the  plaintiff,  in 
fact  saith,  that  the  said  arbitrators  did  undertake  the  bu- 
siness of  arbitrating,  ordering,  and  awarding  between  the 
said  D  and  the  plaintiff,  of  and  concerning  the  premises, 
and  did,  by  their  award  made  afterwards  thereon,  viz. 
on  &c.,  at  &c.,  arbitrate,  order,  and  award,  between  the 
said  D  and  the  plaintiff,  in  manner  following,  viz.  that 
he  the  said  D  should  pay  to  the  p^intiff  the  sum  of  &c. 
dollars,  in  full  of  all  demands  that  the  plaintiff  had  on 
the  said  D  for  the  work  done,  or  procured  to  be  done, 
&c.  by  the  plaintiff  as  aforesaid.  And  the  plaintiff  fur- 
ther saith,  that  the  said  D  hath  not  paid  the  said  sum  of 
&c.  dollars  to  the  plaintiff,  according  to  the  form  and 
effect  of  said  award,  although  the  said  D,  on  &c.,  at  &c., 
had  notice  of  such  award,  and  was  then  and  there  re- 
quested by  the  plaintiff  thereto;  but  the  said  D,  not 
regarding  his  promise  made  as  aforesaid,  but  contriving 
to  defraud  the  plaintiff,  still  wholly  neglects  and  unjustly 
refuses  so  to  do.  J.  QumcY  jun. 

For  not  For  that  on  &c.,  at  &c.,  there  had  been  sundry  ac- 

u  v!^^  counts,  trade,  aiM  dealings  between  the  said  D  and  the 
in  writing,  plaintiff,  that  then  remained  unsettled ;  and  sundry  mu- 
tual demands  were  subsisting  between  the  said  D  and 
the  plaintiff;  and,  for  an  amicable  settlement  and  final 
determination  of  the  matters  aforesaid,  and  of  the  mutual 
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demands  aforesaid,  the  said  D  and  the  plaintiff,  on  &e,« 
at  &Cm  aforesaid,  submitted  aM  the  demands  and  matters 
aforesaid,  to  the  arbitrament  and  final  determination  of 
A  and  B,  and  chose  them  arbitrators  to-  make  their  final 
award  upon  the  premises,  and  mutually  promised  each 
other  to  abide  by  and  perform  such  award,  or  else  to  pay 
the  sum  of  j$f20  to  the  other.  And,  at  the  request  of  the 
said  D  and  the  plaintiff,  the  said  arbitrators  undertook 
the  trust  aforesaid,  and  heard  the  parties  aforesaid  upon 
all  the  matters  aforesaid;  and  thereupon,  afterwards, 
viz.  on  &c«^  at  &c.,  aforesaid,  made  and  delivered  to  the 
said  parties,  in  writing,  their  final  award  upon  the  prem- 
ises, submitted  pursuant  to  said  submission  and  agree- 
ment, wherein  and  whereby  the  said  arbitrators  ordered 
and  awarded  the  said  D,  to  pay  the  plaintiff  or  his  order, 
the  sum  of  &c.  dollars,  and  ordered  and  awarded  that 
the  said  D  and  the  plaintiff  should  execute  to  each  other 
a  full  discharge  of  all  the  demands  aforesaid  ;  and  there- 
upon, and  by  means  thereof,  the  said  D  became  obliged 
either  to  pay  to  the  plaintiff  the  same  sum  on  demand, 
and  to  execute  the  discharge  on  his  part,  or  else  on  de- 
mand to  pay  the  plaintiff  the  said  sum  of  &c.  dollars.  And 
the  plaintiff  avers,  that  he  was  then  and  there  ready  to 
execute  the  discharge,  by  him  to  be  executed  as  afore- 
said, and  on  bis  part  to  perform  the  award  aforesaid,  and 
ever  since  has  been  ready  so  to  do ;  yet  the  said  D, 
though  then  and  there,  and  at  sundry  times  since,  thereto 
requested,  hath  refused  and  still  doth  refuse,  to  abide  by 
and  perform  on  his  part  the  award  aforesaid,  and  also  to 
pay  said  sum  of  &c.  dollars,  and  still  doth  neglect  to  pay 
either  of  said  sums ;  whereby  an  action  hath  accrued  to 
the  plaintiff  to  sue  for  the  same ;  all  which  is  to  the^ 
damage,  &c.     Butler  v.  Noyes. 

And  for  that  whereas,  before  the  &c.  day  of  &c.,  some  For  not 
disputes  had  arisen  and  were  depending  between  the  Snl^^SS*^ 
said  plaintiff  and  the  said  D,  respecting  some  flour  (be-  "*  writing. 
ing  other,  but  similar  to  that  described  in  the  account 
annexed)  which  the  plaintiff  agreed  to  sell  said  D,  at 
thirty  cents  per  barrel,  advance,  and  in  addition  to  the 
costs  and  charges  thereof,  and  the  plaintiff  had  charged 
the  same  at  the  price  mentioned  in  the  said  account  an- 
nexed, and  disputes  had  arisen  between  the  plaintiff  and 
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the  said  D,  respecting  the  costs  and  charges  of  said  flour» 
and  whether  the  said  D  slK>uld  be  obliged  to  receive  the 
same,  and  concerning  the  price  he  ought  to  pay  the 
plaintifT  therefor;  and  the  plaintiff  and  the  said  D,  at 
&c.,  on  the  said  &c.  day  of  &c.  last  past,  in  order  to 
make  an  end  and  final  determination  of  the  said  disputes, 
submitted  themselves  to  the  arbitrament  and  award  of 
A  and  B,  both  of  said  &c.,  merchants,  mutually  chosen 
by  the  plaintiff  and  the  said  D,  to  arbitrate,  order,  and 
award  concerning  the  premises,  and  the  said  D  tbere- 
afterwards,  on  the  same  day,  in  consideration  of  the 
premises,  and  in  consideration  that  the  plaintiff  did  then 
and  there  promise  the  said  D,  that  he  the  plaintiff  would 
faithfully  abide  by  and  perform,  whatever  the  said  arbitra- 
tors should  finally  order  and  award  in  the  premises  on  the 
plaintiff's  part  to  be  performed  and  abided  by,  undertook 
and  promised  the  plaintiff,  that  he  the  said  D  would  well 
and  faithfully  abide  by  and  perform,  all  and  singular  those 
things,  which  the  said  arbitrators  should  order  and  award, 
on  his  the  said  D's  part,  to  be  abided  by  and  performed 
concerning  the  premises.  And  the  plaintiff,  in  fact  saith, 
that  the  said  arbitrators  did  undertake  the  [trouble  of 
arbitrating  and  awarding,  between  him  and  the  said  D 
concerning  the  premises,  and  having  fully  heard  the 
plaintiff  and  the  said  D  respecting  the  premises,  there^ 
afterwards  on  the  said  &c.  day  of  &c.,  did,  by  their  ar- 
bitration under  their  hands  arbitrate,  order,  and  award, 
that  the  said  D  ought  to  receive  the  plaintiff's  flour  as 
charged  in  said  account,  with  the  addition,  as  agreed  on 
between  themselves,  which  the  plaintiff  avers  to  have 
been  the  addition  of  thirty  cents  upon  each  barrel,  in  ad^ 
vance  upon  the  costs  and  charges  thereof,  as  mentioned 
in  said  account,  amounting  in  the  whole,  to  wit,  for  the 
costs  and  charges  and  addition  in  advance,  as  the  plain- 
tiff avers,  to  the  sum  of  ;^1588,19 ;  of  all  which  the  said 
D  thereafterwards,  on  the  same  day,  had  notice.  And 
the  plaintiff  avers,  that  he  thereafterwards,  on  the  same 
day,  delivered,  and  the  said  D  did  accordingly  receive 
the  said  flour  last  mentioaed ;  yet  the  said  D  hath  not 
paid  the  plaintiff  the  said  sum  of  j^l588,19,  according  to 
the  same  intent  and  effect  of  said  award,  but  only  part 
thereof,  viz.  jjflOOO,  although  he  was  thereafterwards,  at 
&c.,  on  &c.,  thereto  requested  ;  the  residue  whereof,  viz. 
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&c.  the  said  D,  though  then  and  there,  and  although 
often  afterwards  requested,  hath  not  paid,  and  he  still 
neglects  to  pay  the  same  according  to  the  form,  intent,  and 
effect  of  said  award.  Pierce  v.  Treadioell,  Essex  S.  J.  C. 
Nov.  Term.  1802.  S,  Putnam. 

Note.  The  declaration  should  set  forth  an  award,  good  in  all 
respects ;  if  it  appears  to  be  on  one  part  only,  it  will  be  bad  ;  and  it 
seems  that  if  it  awards  any  collateral  thing,  as  a  release,  it  will  not 
be  good  without  writing.     Su  1  Lev.  113  ;  1  Sid.  160. 

5.  Promissory  Notes. 

For  that  the  said  D,  at  &c.,  on  &c.9  by  his  promissory  On  note 
note  of  that  date,  by  him  subscribed,  for  value  received,  SeSMd.^** 
promised  the  plaintiff  to  pay  him,  or  his  order,  on  de- 
mand,  the  sum  of  &c.  dollars,  with  lawful  interest  there- 
far  until  paid ;  yet,  though  requested,  the  said  D  hath* 
never  paid  the  said  sum,  but  refuses  so  to  do« 

Note,  The  words  in  italics  will  be  inserted  or  omitted,  accord- 
ing to  circumstances.  Any  mistake  or  misdescription  here,  will  be  a 
fatal  variance. 

Where  the  note  is  given  by  a  firm,  say,  **  for  that  the  said  D  and 
E,  on  &c.,  at  &rC.,  by  their  promissory  note  of  that  date,  subscribed 
by  the  name  and  style  of &c. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  promissory  onanote 
note  of  that  date,  by  him  subscribed,  for  value  received,  gg^^te 
promised  the  plaintiff  to  pay  him  or  his  order,  the  sum 
of  &c.  dollars,  in  six  months  after  date,  with  lawful  in- 
terest therefor  after  said  six  months,  until  paid ;  and  the 
plaintiff  avers  that  the  said  si:^  months  have  elapsed  ;  yet 
though  requested,  &c. 

Nore.     The  words  in  italics  must  correspond  with  the  note. 

In  declaring  on  a  note,  it  should  be  set  out  as  it  really  is  ;  an  omis- 
sion of  any  of  the  conditions  or  contingencies,  upon  Which  a  note  is 
payable,  will  be  at  variance.     Se^lmp.  Plead.  429. 

For  that  the  said  D,  at  Sec.,  on  &c.,by  his  promissory  Onanoto 
note  of  that  date,  by  him  subscribed,  for  value  received,  bSSJjrtby 
promised  one  E.  F.  to  pay  him,  or  bearer,  the  sum  off  *^«  *'®^*'- 
&c.  dollars,  on  demand  ;  and  the  said  £.  F.  thereaf^er- 
wards  on  the  same  day,  transferred  and  delivered  the 
said  note,  then  and  still  unpaid,  to  the  plaintiff  who  ^ 

thereby  became  the  lawful  bearer  thereof;  by  reason 
whereof  the  said  D  became  liable,  and  in  consideration 
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thereof  then  and  there  promised  the  plaintiff,  to  pay  him 
the  contents  of  the  said  note  according  to  the  tenor 
thereof;  yet,  &c. 

Note.  In  a  similar  case  it  was  decided,  that  it  was  sufficient  to 
aver,  that  the  plaintiff  was  the  holder  of  the  biliybr  a  valuable  consid- 
eration, 5  Mass.  R.  97.  But  it  86ems  the  value  of  the  consideration 
could  never  be  inquired  into,  if  the  original  promisee  gave  a  valuable 
consideration  for  it ;  for  such  promisee  might  make  a  present  of  it  to 
the  holder. 

For  that  the  said  D,  at  fee,  on  &c.j  by  his  promissory 
note  of  that  date,  by  him  subscribed,  for  value  received, 
promised  one  E.  F.  to  pay  him  or  his  order  the  sum  of 
&c.  dollars,  six  months  after  date,  with  lawful  interest 
therefor,  until  paid  ;  and  the  said  £.  F.  thereafterwards 
on  the  same  day,  indorsed  and  delivered  the  said  note  to 
the  plaintiff,  by  reason  and  in  consideration  whereof,  the 
said  D  became  liable,  and  promised  the  plaintiff  to  pay 
him  the  contents  of  th^  said  note  according  to  the  tenor 
thereof.  And  the  plainHff  avers,  that  the  said  six  months 
have  long  since  elapsed ;  yet,  &c. 

Note.  If  there  are  several  indorsements  say,  and  the  said  E.  F, 
thereafterwards  J  on  the  same  day^  indorsed  and  delivered  the  said  note 
to  one  O.  H.  who  thereafterwards,  on  the  same  day,  indorsed  and  de- 
livered the  same  to  the  plaintiff  Sfc, 

If  the  first  indorsement  be  special  to  any  one  by  name,  in  an  action 
by  an  indorsee  after  him,  his  indorsement  must  be  stated. 

An  indorsement  on  a  blank  note  or  check,  in  the  form  of  a  bill  of 
exchange  or  promissory  note,  will  hind  the  indorser,  for  any  sum, 
which  the  person  to  whom  he  entrusts  it  so  indorsed,  s^Il  insert  in  it. 
Doug.  514.  The  holder  may  declare  as  indorsee.  See  3  Mass.  R. 
275  ;  12  Johns.  R.  159 ;  4  Mass.  R.  45  ;  5  Cranch.  142;  16  East,  21. 

For  that  one  G,  on  &c.,*at  &c.,  by  his  promissory  note 
of  that  date  by  him  subscribed,  for  value  received,  prom- 
ised the  said  D  to  pay  him  or  his  order,  the  ijum  of  $ — , 
one  year  after  date,  and  the  said  D  thereafterwards,  on 
the  same  day,  indorsed  and  delivered  the  said  note  to  the 
plaintiff;  and  the  plaintiff  rfVers,  that  afterwards  when 
the  said  note  became  payable,  viz.  on  &c.,  at  &c.,  the 
said  note  was  duly  presented  to  the  said  G,  and  payment, 
of  the  said  sum  according  to  the  tenor  of  the  said  note, 
was  then  and  there  duly  required  of  the  said  G,  who. 
then  and  there  refused  to  pay  the  same,  of  all  which  the 
said  D  thereafterwards,  viz.  on  the  same  day,  had  notice, 
by  reason  whereof  the  said  D  became  liable,  and  in  con- 
sideratioM  thereof,  then  and  there  promised  the  plaintijS* 
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to  pay  him  the  contents  of  the  said  note,  when  thereunto 
requested  ;  jet,  though  often  requested  &c. 

Note.  If  the  note  6lc.  is  payable  in  foreign  currency,  the  value 
of  it  should  be  averred  in  the  declaration. 

If  it  is  made  payable  at  a  particular  place,  it  must  be  so  stated  in  the 
declaration.  The  omission  will  be  a. fatal  variance.  3  Camp.  247. 
So  of  a  bill  of  exchange.     3  Camp.  4d3. 

If  a  note  be  payable  May  1,  and  the  indorsement  appoints  it  to  be 
April  Vv  as  to  the  indorser  this  is  a  promissory  note,  payable  April  1, 
but  not  as  against  the  drawer.     See  1  Str.  479. 

T/i€  following  averments  may  be  used  according  to  cir- 
cumstances. 

—  And  the  plaintifFavers,  that,  at  the  time  of  making  the  Averment 
said  promissory  note  as  aforesaid,  and  from  thence  until  %f^]io 
and  at  the  time,  when  the  said  note  was  so  presented  for  ^^^^  no- 
payment  as  aforesaid,  the  said  F  (the  maker)  had  not  in  payment, 
his  hands  any  effects  o^  the  said  D,  nor  had  the  said  F  tionawdnst 
received  any  considepiftion  from  the  said  D,  for  the  mak-  an  indor- 
ing  or  payiqg  the^^id  note ;  but  the  said  F  made  the  ^'' 
said  note  §<Sv  th^*  accommodation,  and  at  the  request  of 

the  said  •D,  avd  the  said  D  hath  not  sustained  any  dam- 
age by  reason  of  his  not  ^having  had  any  noticp  of  the 
non-payment  by  the  said  F,  of  the  sum  of  money  speci- 
fied in  the  said  note ;  &z:c« 

—  And  the  plaintiff  avers,  that  when  the  said  note  be-  4"^?"^®?* 

_  -    ^         o    ^    j-i'  t  T    •  •  ***  maker 

came  due^  mz.  on  &«  diugent  search  and  inquiry  was  couid  not 
made  after  the  saJy^T,  at  &c.  where  the  note  was  pay-  ^^^^^ 
able,  in  order  tjjat  the  said  note  might  be  presented  to  note  be- 
the  said  F  for  payment,  but   that  the  said  F  on  strict  fn^ac"*' 
search  and  inquiry,  could  not  be  found,  nor  did  the  said  ^^^^ 
F  then,  or  at  any  time  before  or  since,  pay  the  said  note,  er. 
but  hath  wholly  neglected  so  to  do ;  of  all  which  prem- 
ises the  said  D  thereafterwards,  viz.  on  &c.  Ifed  notice, 
and  tliereby  became  liable  &c.     f 

For  that  the  said  D,  ^n  &fe.,  at  &c.,.  by  his  promissory  second 
note  of  that  date,  by  ^jn/subscribed,  for  value  received,  Makerr*" 
promised  one  E,  to  pa^him,  orj^s  order,  the  sum  of 
&c.,  within  three  mwths  afte^  the^date  of  said  note, 
with  lawful  inle/est,^erefor  until  p^d ;  and  tiie  said  £ 
thereafterwards,  oMhe  same  day?  Jiy  his  indorsement  of 
the  said  note,  in  vrcitipg  U(M|j^r  his  hand,  appointed  the 
contents. of  the  said  note, 'then  unpaid,  to  be  paid  to  one 
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F,  or  to  his  order,  accordiog  to  the  tenor  of  said  note ;  and 
the  said  F,  thereafterwards  on  the  same  day,  by  his  in- 
dorsement of  the  said  note  in  writing  under  his  hand, 
appointed  the  contents  of  the  said  note,  then  unpaid,  to 
be  paid  to  the  plaintiff;  of  all  which  the  said  D,  then 
and  there  had  notice,  and  thereby  became  liable^and, 
in  consideration  thereof,  then  and  there  promised  the 
plaintiff  to  pay  him  the  contents  of  the  said  note,  accord- 
ing to  the  tenor  thereof;  and  the  plaintiff  avers  that  the 
said  three  months  have  long  since  elapsed ;  yet  &c. 

!^"fki-      ^^^  ^^^^  certain  persons,  using  the  name  and  firm  of 
doreer;  on  A  and  B,  On  &Lc.j  at  &c.,  by  their  promissory  note,  in 
drawn  by  Writing  Under  their  hands  of  that  date,  for  value  received, 
two  per-     promised  the  said  D  to  pay  him,  or  his  order,  the  sum  of 
whose       &c.,  two  months  after  the  date  thereof;  and  the  said  D, 
mS^I^  thereafterwards,  on  the  same  day,  by  his  indorsement 
notknown.  on  the  Said  note,  in  writing  ^unden  his  hand,  appointed 
the  contents  of  the  said  note,  then  unpaid,  to  be  paid  to 
the   plaintiff,  according  to  the  tenor  thereof;    and  the 
plaintiff  thereafterwards,  at  the  expiration  of  the  said 
two  months,  viz.,  on  &c.,at  &c.,  presented  the  said  note, 
with  the  indorsement  thereon,  to  the  said  persons,  so 
using  the  name  and  firm  of  A  and  B,  and  then  and  there 
requested  them  to  pay   the  said  sum  of  money,  therein 
specified,  to  the  plaintiff,  accordin^to  the  tenor  and  effect 
of  the  said  note  and  of  the  said  md^rsement,  ^vho  then 
and  there  refused  so  to  do  ;  of  all  which,  the  said  D,  then 
and  there  had  notice,  and  thereby  became  liable,  and  in 
consideration  thereof,  then  and  there  promised  the  plain- 
tiff to  pay  him  the  said  note,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  indorsement  so  made  there- 
on as  aforesaid ;  yet,  though  the  said  two  months  have 
long  since  elapsed,  and  though  often  requested  &c. 

SSTeVbn  ^^^  ^^^*  ^^^  ^^^^  ^^  ^^  &c,,.at  &c.,  by  his  promis- 
a  note  pay-  sory  note  of  that  date,  by  him  |ubscribed,  for  value  re- 
rtlL^nt?!"  ^^^v®^i  promised  the  plaintiff  to  pay  him  or  his  order, 
for  the  first  ;^60  in  manner  following,  viz.,  ;^10  on  the  19th  of  March, 

instaknent.  ^jq  ^^   ^^^  jg^j^    ^^   ^p^.j  .    ^j^    V^    ^^^    jg^j^    ^^   j^^^  . 

jjflO  on  the  19th  of  June ;  and  the  other  ;$flO  on  the 
19th  of  July  then  next;  yet,  though  the  said  19th 
day  of  March  has  long  since  elapsed,  and  though  ^10, 
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part  of  the  said  sum  of  $60  has  become  due,  and  though 
often   requested,  the  said  D  has  never  paid  the  same 

For  that  the  said  D,  on  &c.,  at  &c.,  by  his  promis-  ^^  *  n^e 
sory  note  of  that  date,  by  him  subscribed,  for  value  re-  ^m^-^  ^ 
ceived,  promised  the  plaintiff  to  pay  him  or  order,  ;^90  in  jf^^'o^* 
manner  following,  viz.  the  sum  of  $9  every  quarter  day,  those  be 
until  the  said  sun\  of  ;$(90  should  be  fully  discharged ;  °^i  SSe'to 
the  first  payment  to  be  made  on  feci,  or  vt^ithin  nine  J«  in  force 
days   then  next,  and   so  continue  quarterly  until  fully  whole mim. 
completed  ;  and  in  default  of  payment  of  any  or  either  ^ro^^htfor 
of  the  said  quarterly  payments,  or  any  part  thereof,  the  the  whole 
said  whole  note  tg  be  in  full  force  for  the  whole  of  the  aS*i^. 
said  ;$f90 ;  and  the  plaintiff  avers,  that  the  said  D  did  mcnt  not 
not  pay  to  him,  the  said  plaintiff,  the  first  payment  of  ®"*«p"  • 
j^9,  which   by  the  said  note  was  to .  be  paid   to  him, 
at  or  within  nine  days  next  after  the  &c.  day  &c.  now 
last   past,   whereby  the   said   note   became,   and  is~  in 
full  force  for  the  whole  of  the  said  sum  of  ;^90,  where- 
of the  said  D  afterw^ds,  viz.^  on  &c.,  at  &c«,  had  no- 
tice &c. 

In  a  note  like  the  aboTe,  interest  should  be  calculated  on  the  whole 
sam  remaining  due  when  the  action  is  brought,  and  not  merely  on  the 
instalraenL  4  Esp.  N.  P.  C  147. 

For  that  the  said  D  and  one  E,  on  &c.,  at  &c.,  by  On  a  joint 
their  promissory  note  4n  writing,  under  their  hands,  of  note, 
that  date,  for  value  received,  jointly  and  severally,  prom-  ««*^* 
ised  the  plaintiff  to  pay  him  or  his  order,  jjflOO,  one 
month  after  date,  which  said  month  has  long  since  elaps- 
ed ;  yet,  though  often  requested,  the  said  D  and  E,  or 
either  of  them,  have  not  paid  the  said  sum,  but  they  and 
either  of  them  have  wholly  refused  so  to  do. 

Note.  Qtusre  of  this  precedent.  On  a  joint  and  several  note, 
either  promisor  may  be  sued,  as  if  he  alone  had  given  the  note  in  his 
own  name.  The  above  form  states  the  note  as  it  really  is,  and  there 
seems  to  be  no  impropriety  in  it,  because  it  gives  an  opportunity  of 
introducing  in  the  conchision,  that  neither  of  the  promisors  had  paid 
thenoitj  which,  in  cases  where  a  payment  by  either  would  be  suffi- 
cient, one  would  think  almost  indispensable.  See  the  precedent  in 
Imp.  Pi.  429.     See  Cowp.  432. 

If  there  be  several  drawers  of  a  joint  and  several  note,  the 
acknowledgement  of  one  of  them  takes  it  out  of  the  statute  of  limita* 
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tioDs,  and  it  may  be  given  in  evidence,  even  in  a- separate  action 
against  any  of  the  others.     Doug.  652. 

If  a  note  of  hand  be  ''we  promise  to  pay,"  and  signed  by  one  only,, 
that  person  may  be  sued  alone,  as  on  a  note  in  the  singular  number. 
1  Bur.  323. 

A  note  of  hand  beginning  "  I  promise  to, pay,"  signed  by  several, 
.   is  a  joint  and  several  note.     Bayley  on  Bills.  29. 

the  contin-  ry  Hotc  of  that  date,  by  him  subscribed,  for  value  receiv- 
^ipi  ar-*  ®^>  promised  the  plaintiff  to  pay  him  the  sum  of  0 — , 
rival.  three  days  after  the  arrival  of  the  ship  Ann  at  said  &c. ; 
and  the  plaintiff  avers  that  the  said  ship  Ann  afterwards, 
viz.  on  &c.  arrived  at.  said  &c.,  viz.^  at  said  &c.  of  all 
which  said  several  premises,  the  said  D  thereafterwards, 
viz.  on  &c.,  at  &c.,  had  notice ;  yet,  though  said  three 
days  have  long  since  elapsed^  and  though  request- 
ed &c. 

On  a  note      For  that  the  said  D,  on  &c,j  at  &c.,  6y  his  promissory 
fo??^due,  ^^^®  of  ^hat  date,  by  him  subscribed,  for  value  received, 
after  a  pay.  promised  ouc  A.  B.  to  pay  him  or  his  order,  the  sum  olF 
^rt  °      $ —  in  three  months  from  the  date  of  said  note,  vi^hich 
said  three  months  have  long  since  elapsed ;  and  the  said 
A.  B.,  thereafterwards  on  the  satne  day,  indorsed  and  de- 
livered the  said  note  to  one  CD.,  and  the  said  D,  after 
the  said  indorsement  ^o  made  to  the  said  C.  D.  as  afore- 
said, viz.  on  &c.,  at  &c.,  paid  to  the  said  C.  D.  the  sum 
of  0 —  in  part  payment  of  the  said  note,  and  the  said  C. 
D.,  thereafterwards  on  the  same  day,  indorsed  the  said 
note,  and  thereby  appointed  the  residue  of  the  sum  of 
money  specified   in  the  said  note,  then  and  still  unpaid, 
-to  be  paid  to  the  plaintiff,  whereof  the  said  D  thereafter- 
wards on  the  sanie  day  had  notice,  and  thereby  became 
liable,  and  in  consideration  thereof,  then  and  there  prom- 
ised the  plaintiff  to  pay  him  the  residue  of  the  said  sum, 
according  to  the  tenor  of  the  said  note,  and  the  effect  of 
the  said   indorsements,  so  made  thereon  as  aforesaid ; 
yet  .&c. 

On  a  note  For  that  the  said  D,  on  &c.,  at  &c.,  by  his  promissory 
teTthe  note  of  that  date,  by  him  subscribed,  for  value  received, 
uS?  °^r-  P'^o™*^®^  ^^^  plaintiff  to  pay  him  the  sum  of  $ — ,  three 
son.  ^^  months  after  the  decease  of  A.  B.,  of  &c.  Esq.,  and  the 
plaintiff  avers  that  the  said  A.  B.,  afterwards,  viz.  on  &c., 
at  &c.,  died,  of  which  the  said  D  thereafterwards,  viz.^ 
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on  the  same  day  had  notice.  Yet,  though  said  three 
months  after  the  decease  of  the  said  A.  B«,  have  long  since 
elapsed,  and  thoilgh  often  requested  &c. 

For  that  the  said  D,  at  a  place  called  P,  to  wit,  at  Payee «. 
&c>  aforesaid,  on  &c.,  by  his  note  under  his  hand  of  that  a  notepay- 
date,  for  value  received,  promised  the  said  plaintiff,  to  *?^  *" 
pay  to  her  or  her  order,  the  sum  of  ^i 0,000,  lawful  Sten^tan- 
money  in  eight  years  from  the  said  date,  with  lawful  ^^^^^^ 
interest  for  the  same  until  paid,  the  said  interest  to  be  interest, 
paid  yearly,  and  at  the  end  of  each  and  every  year,  dur-  S^du^ 
ing  said  term.     Now  the  said  plaintiff  saith,  that  three 
years  of  the  said  term  have  long  since  expired,  yet  the 
said  D,  though  requested,  has  never  paid  the  interest  of 
the  said  sum,  nor  of  any  part  thereof,  for  the  said  three 
years,  nor  for  any  part  thereof,  but  unjustly  neglects  and 
refuses  so  to  do,     Greenleafy.  Kellogg^  1800. 

T.  Parsons. 

Summons  the  inhabitants  of  Haverhill,  ,to  answer  to  Against  in- 
A.  A.,  in  a  plea  of  the  case,  for  thatj  at  said  H,  on  &c.,  of^'^J^^^. 
one  B.  B.,  by  a  certain  promissory  note  of  hand  of  that  onanoto' 
date,  by  him  made  and  signed,  for  value  received  of  the  th^iTtrSs- 
said  A.  A.  in  £90  lawful  moaey  in  continental  currency  "'«»'• 
of  the  value  of  &c.,  of  our  now  lawful  money,  for  the 
use  and  service  of  said  inhabitants,  the  said  B.  B.,  being 
then  and  there  treasurer  of  said  town  of  H,  promised  and 
obliged  himself  ^ndt.^ his  successors  in  the  office  of  treas- 
urer as  aforesaid,  in  behalf  of  said  inhabitants,  to  repay 
to  said  A.  A.  the  said  sum  of  £90,  of  the  value  of  &c., 
of  our  now  lawful  money,  on  demand,  with  lawful  inter- 
est for  the  same  until  paid ;  the  said  B.  B.,  being  then 
and  there  agent  and  treasurer  for  said   inhabitants,  and 
by  them  duly  authorized  to  make  and  sign  that  note  on 
their  behalf;  of  all  which  the  said  inhabitants  had  notice, 
and  thereby  became  liable  to,  and  in  consideration  there- 
of, then  and  there  promised  the  said  A.  A.  to  pay  him 
the  same  sum  on  demand,  with  lawful  interest  as  afore- 
said until  paid  ;  yet,  though  requested,  the  said  inhabi- 
tants have  never  paid  the  same,  but  unjustly  neglect  and 
refuse  so  to  do. 
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Same,  u  For  that  the  said  inhabitants,  on  &c.,  at  kx^.,  by  their 
mSieby  "^^®  signcd  by  B,  their  treasurer,  by  their  order  and  in 
Inhabitants  their  behalf,  for  value  received,  promised,  &c-  [As  be- 
^^.      for^']  Bradbury, 

ft 

SdCwifei^.     ^^^  ^^^*  ^^^  ^^^^  ^  ^xidrew.  R,  thfin  liyingyvhiiLsiasfc^. 

Surviving  *  jeceased,  at   &c,,   on  &c.,  by    their  note  under  their 
OTiTttX'    hands  of  that  date,  for  value  received  of  the  said  C,  then 
given  to     solc,  promised  the  said  C,  by  the  name  of  &c.,  to  pay 
wife  whUe  jj^^^  ^^  order,  the  Sum  of  &c.,  on  demand ;  yet,  though 
often  requested,  the  said  D  and  B,  or  either  o£jlmgo, 
in  the  lifetime  of  said  B,  or  since  his  death,  tKe  said  D, 
never  paid  the  same  to  the  said  C,'when  sole,  nor  to  the 
plaintiff,  since  the  intermarriage  of  the  plaintiff  and  said 
C,  though  alike  requested,  but  wholly  neglected  and  re- 
fused, and  the  said  D  still  refuses  so  to  do. 

rivcn^'to  ^^^  that  the  said  D,  at  &c.,  oh  &c.,  by  his  note 
piaintifT's  Under  his  hand  of  that  date,  for  value  received,  pro- 
"^^^^  mised  C,  then,  and  as  yet,  the  wife  of  the  plaintiff, 
by  the  name  of  &c.  to  pay  her  the  sum  of  &c.  in  four 
months  from^  the  dale  of  said  note,  which  are  long  since 
past,  with  lawful  interest  therefor  until  paid,  which 
said  note  the  plaintiff  afterwards,  on  the  same  day,  ac- 
cepted and  agreed  to,  by  reason  whereof  the  said  D  be- 
came liable,  and  in  consideration,  &c.  Parsons. 

H^T^d*'      ^^^  ^^^  ^^  ^^^  "^^  while  sole^  on  &c.,  at  &c.,  by 
and  Wife,   her  uote   under  her  hand  of  that   date,  for  value  re- 
JSfe  whul  ^®i^®^»  promised  one  C  to  pay  him,  or  order,  the  sum 
sole.         of  &c.  on  demand  with  interest  therefor;   and,  after- 
wards, there,  on  the  same  day,  the  said  C,  by  hb  in- 
dorsement in  writing  of  the  same  note  under  his  hand, 
ordered  the  contents  thereof,  then  unpaid,  to  be  paid  to 
the  plaintiff,  of  which  the  said  A,  then  sole,  then  and 
there  had  notice,  and  thereby  became  liable,  and  in  con- 
sideration thereof  then  and  there  promised  the  plaintiff  to 
pay  him  that  sum^  according  to  the  tenor  of  said  note  ;  yet 
the  said  A,  while  sole,  and  the  said  A  and  B,  since  their 
intermarriage,   though  often  requested,  never  paid   the 
same,  but  wholly  neglect  and  refuse  so  to  do. 

Indorsee  o.  For  that  the  said  C,  in  his  lifetime,  on  &c.,  at  &c., 
on  note^of  by  his  note  under  his  hand  of  that  date,  for  value  receiv- 
testator.     gd,  promised  one  B  to  pay  him,  or  order  the  sum  of 
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^ — ,  in  &c.  months  from  the  date  of  said  note,  which 
are  long  since  past ;  and  the  said  B,  afterwards,  on 
&€.,  at  &C.9  by  his  indorsement  of  the  same  note,  in 
writing  under  his  hand^  for  value  received,  ordered  the 
contents  of  said  note,  then  Unpaid,  to  be  paid  to  the 
plaintiff,  according  to  the  tenor  thereof,  of  which  the 
said  C,  in  his  lifetime  had  notice,  and  thereby  became 
liable,  &c. ;  yet^  the  said  C,  in  his  lifetime,  and  the  said 
A,  since  the  death  of  said  C,  have  or  hath  never  paid  the 
same,  &c. 

For  that  the  said  A,  at  &c,,  on  &;c.,  by  his  note,  in  oncondi- 
writing  under  his  hand,  of  that  date,  for  value  received,  **®'***  "*®**- 
promised*  the  plaintiff  to  pay  him,  or  his  order,  the  sum 
of  j$f300u  in  six  months  from  the  date  of  said  note, 
and  that  ne  would  pay  him  ^200,  part  thereof,  in  print- 
ing, at  the  Boston  customary  price  per  sheet,  and  the 
remaining  j^lOO,  in  cash;  and  the  said  A,  in  and  by 
his  note,  further  promised  that,  if  he  should  be  pre- 
vented, by  any  accident,  frorii  paying  him  the  said  ;^200, 
in  work,  as  aforesaid,  he  would  then  pay  him  the  said 
sum  in  cash,  with  lawful  interest  on  the  said  ;^300,  until 
paid-  Now  the  plaintiff  avers,  that  the  said  A,  though 
often  requested,  has  never  paid  the  said  ;^200,  in  work, 
as  abovementioned,  nor  has  he,  though  alike  requested, 
paid  the  said  sum  of  $SO0  in  ^ash,  according  to  his 
promise,  &c-  T.  Parsons. 

For  that  the  said  B  and  C,  on  &c,,  at  &c.,  by  their  Onanote 
note,  under  their  hands  of  that  date,  jointly  and  severally  JJ^^j^*  ^ 
promised  the  plaintiff  to  pay  him,  or  order,  the  sum  of  ^JJ**^^ 
&c.,  for  value  received,  or  surrender  the  body  e{  D  to  of  money, 
the  action  of  the  plaintiff,  brought  agaipst  said  D.    Now  j;;;™"^- 
the  plaintiff  avers,  that  the  said  B  and  C,  or  either  of  body  of  a 
them,  have  not  paid  the  said  sum  &c-,  nor  have  they,  or  p^^^."" 
either  pf  them,  surrendered  the  said  D  to  the  action  of  2  Counts, 
the  plaintiff,  according  to  the  tenor  of  said  note,  though 
thereto,  on^&c,  at  &c.,  requested,  but  wholly  refuse  and 
neglect  so  to  do.     And  for  that  one  P,  on  &c.,  at  &c., 
being  indebted  to  the  plaintiff  in  &c.,  for  goods  &c.,  the 
plaintiff  for  the  speedier   recovery   and  obtaining  that 
debt,  on  &c.,  at  &c.,  commenced  bis  suit  against  said  D, 
and  declared,  hi  a  plea  of  the  case  to  the  damage  of  the 
plaintiff,  and  thereupon  caused  the  said  D  to  be  arrested 

19 
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by  the  sheriff  of  fee,  sind  the  said  D,  beiog  so  arrested 
and  in  his  custody,  the  said  B  and  C,  on  fee,  at  &c., 
had  notice  thereof,  and  then  and  there,  in  consideration 
that  the  plaintiff,  at  the  special  request  of  the  said  B  and 
C,  would  discharge  the  said  D  out  of  the  custody  of  the 
said*  sheriffj  promised,  jointly  and  severally,  to  pay  the 
plaintiff  or  order,  the  sum  of  ^ — ,  on  demand,  for  value 
received,  or  surrender  the  body  of  said  D  to  the  custody 
of  said  sheriff  to  the  same  suit ;  and  the  plaintiff  says, 
that,  giving  credit  to  the  said  promise  of  the  said  B  and 
C,  and  ^t  their  request,  he  the  plaintiff,  did  then  and 
there  discharge  the  body  of  said  D  out  of  the  custody  of 
said  sheriff,  and  then  and  there  gave  notice  thereof  to  the 
said  B  and  C,  yet  the  said  B  and  C,  or  either  of  them, 
though  often  requested,  have  never  paid  the%aid  sum, 
nor  have  they,  or  either  of  them,  surrendered  the  body 
of  said  D  to  the  custody  of  said  sheriff,  according  to  their 
promises  aforesaid,  though  on  &c,,  at  &c.,  thereto  espe- 
cially requested,  but  deny  so  to  do.    3  Ld.  Raym.  96. 

'  6.  Orders. 

m 

Pftyeen.  For  that  one  C,  at  Sex;.,  on  &c.,  drew  his  order  in 
ontn^wder  Writing,  uudcr  his  hand  of  that  date,  directed  to  the  said 
accepted.  D,  therein  and  thereby  requesting  the  said  D  to  pay  the 
plaintiff,  or  his  order,  the  sum  of  &c.  on  demand,  for 
value  received  of  the  plaintiff  by  the  said  C,  and  chaige 
the  same  to  the  said  C's  account  ;  and  the  plantiff  there- 
afierwards,  on  the  same  day,  presented  the  said  order  to 
the  ^aid  D  for  his  acceptance,  who  then  and  there  duly 
acceptiMj  the  same,  whereby  he  became  liable,  and  in 
consideration  thereof  promised  the  plaintiff  to  pay  him 
that  sum  on  demand ;  yet,  &c. 

Payee  «.  For  that  the  said  D,  at  &c,,  on  &c.,  for  value  received 
SdeTnot"**  ^^  ^^®  plaintiff,  drew  his  order  in  writing,  under  his  hand 
accepted. :  of  that  date,  directed  to  one  C,  therein  and  thereby 
requesting  the  said  C  to  pay  the  plaintiff,  or  his  order, 
the  sum  of  &c,,  on  demand,  and  charge  the  same  to  the 
account  of  the  said  D;  and  the  plaintiff  on  &c.,  at  &c., 
presented  the  said  ord^^r  to  the  said  C  for  his  accept- 
ance and  payment,  which  the  said  C  then  and  there  re- 
fused to  do,  of  which  the  said  D  thien  ^d  there  had  due 
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notice,  and  was  requested  to  pay  tbe  same,  whereby  he 
became  liable,  and  in  consideration  &c.  || 

For  that  the  said-D  and  E,  at  &c.,  on  &c.,  by  the  Against 
name  and  firm  of  D  and  E,  for  value  received  of  the  S^"/** 
plaintiff,  drew  their  order  in  writing,  on  J.  K.,  cashier  of  payee;  on 
the  Essex  Bank,  and  thereby  directed  him  to  present  dnvm  on  a 
their  note,  made  to  the  plaintiff  for  the  sum  of  &c.,  sign-  ^^^pt- 
ed  by  the  said  D  and  E,  to  the  directors  of  the  said  bank,  ed. 
and  thereby   ordered   and  requested  them  to  pay  the 
plaintiff  that  sum";  and  the  plaintiff ^avers,  that  said  order 
was  presented  by  said  cashier  to  said  directors,  who  re- 
fused to  pay  said  sum  or  accept  said  order,  whereof  the 
said  D  and  E  there,  on  &c.,  had  notice,  whereby  the 
'  said  D  and  E  became  liable  to  pay  the  same  sum  to  the 
plaintiff,  on  demand,  and  being  so  liable  &c« 

N.  Dane. 

.  Note.  A  check  most  be  presented  for  payment,  whether  the 
drawee  has  received  funds  or  not ;  but  if  the  drawer  has  vntkdrawn 
the  funds,  it  seems  otherwise. 

A  check  should  be  presented  within  the  business  hours  of  the  day 
afier  that  in  which  it  is  received.  This  is  the  rule  adopted  in  Eng- 
land.    See  Chitty  on  Bills,  32:). 

If  a  check  which  payee  has  lost,  is  paid  before  it  bears  date,  the 
g  banker  is  liable  to  pay  it  again  to  the  payee,  if  it  is  contrary  to  the 
regular  course  of  business  to  pay  checks  before  they  bear  date.  Md. 
149. 

A  bank,  which  has  paid  a  forged  check  to  a  bond  fidt  hr«aer,  can- 
not recal  the  payment.     4  Dall.  234. 

A  draft  payable  to  A.  B.  or  bearer,  hut  addressed  to  •o  one,  may  be 
recovered  against  the  drawer,  by  any  bond  fide  hold'''  «>r  a  valuable 
consideration,  in  an  action  for  money  had  and  rec^^^y-  3  Pick.  18. 
See  also  1  Mason,  243.  Qu^sre,  what  privity  is  ♦^ere,  m  this  case,  to 
enable  the  holder  to  recover  on  the  money  cou'*^  against  the  drawer  ? 
But  in  New  York  it  is  settled,  that  a  note  pa-^^e  to  A.  B.,  or  bearer, 
may  be  given  in  evidence,  in  an  action  by  ^^p'^^Jl®'  agamst  the  ma- 
ker,  under  the  money  counts.     Sc«  12  >*°^'  ^*  ^* 

For  that  oge  D.  D.,  son  of  *'e  said  D,  at  a  place  call-  J^^^f- 
ed  Philadelphia,  to  wit,  at  ^  aforesaid,  on  &c.,  by  his  donjon 
note  under  his  hand  of  thp-  date,  for  value  received  of  the  ^  note)  i^ 
plaintiff,  promised  the  /laintiff  to  pay  him,  or  his  order,  f^^^ 
at  S  aforesaid,  the-su^t  «>f  £1300  [of  our  then  lawful  cur-  pay  the 
rent  money,  commoixXy  called  continental  currency,  of  "^^^j^fj^f 
the  value  £81  Is.  i^d.  of  our  now  lawful  money,]  atjor  by  him. 
by  the  &c.  day  of  &c.,  then  next,  but  now  past,  with 
lawful  interest  therefor  until  paid;  and  thereafterwards 
on  the  same.day,  the  said  D  D,.,  the  son,  being  indebted 
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to  the  plaintiff  ia  manner  aforesaid,  in  the  said  sum 9  for 
the  payment  of  the  same,  drew  his  order  in  writing  un- 
der his  hand,  on  the  back  of  the  said  note,  directed  to 
the  said  D  first  named,  his  father,  and  therein  and  there- 
by requested  the  said  D,  the  father,  to  pay  to  the  plain- 
tiff the  sum  aforesaid,  according  to  the  tenor  of  the  same 
note  ;  and  the  plaintiff  afterwards,  to  wit,  on  &c.,  at  S 
aforesaid,  presented  the  said  note,  with  the  said  order 
thereon,  to  the  said  D,  the  father,  for  his  acceptance  and 
payment  of  the  said  order,  and  the  said  D,  the  father, 
then  and  there  accepted  the  said  order,  and  promised  the 
plaintiff  payment  thereof,  on  demand ;  yet,  though  re- 
quested, the  said  D,  the  father,  has  never  paid  the  said 
order  ot  any  part  thereof,  but  unjustly  refuses  so  to  do. 

And  for  that  afterwards,  on  the  same  &c.  day  of  &c. 
aforesaid,  at  S  aforesaid,  the  said  D,  the  father,  being 
indebted  to  the  plaintiff  in  another  sum  of  [£160,  lawful 
money]  for  so  much  money  before  that  time,  had  and 
received  by  him  to  the  plaintiff's  use,  in  consideration 
thereof,  then  arid  there  promised  the  plaintiff  to  pay  him 
that  sum  on  demand  ;  yet,  though  requested,  the  said  D, 
the  father,  has  never  paid  the  same,  but  unjustly  refuses 
so  to  do.    Nichols  v.  Adams.  T.  Parsons. 

7.  Bills  of  Exchange. 

Payee*.  For  thaVone  A.  B.,  on  &c.,  at  &c.,  made  his  certain 
Acceptor.  biU  of  exchange,  in  writing  of  that  date,  directed  to  the 
said  D,  and  the^by  requested  the  saidD  to  pay  to  the  said 
plaintiff,  or  his  o)^^  ^he  sum  of  &c.,  three  months  after 
the  said  date,  for  vv^y^  received,  and  then  and  there  de- 
livered the  said  bill  t^  exchange  to  the  plaintiff,  which 
said  bill  of  exchange  thy  said  D  thexeafterwards,  viz.  on 
&;c.,  at  &c.,  aforesaid,  u^^  sight  thereof  accepted  ;  by 
means  whereof  the  said  D,N^nand  there  became  liable, 
and,  in  consideration  thereof,  t^^  and  there  promised  the 
plaintiff,  to  pay  him  the  sum  ob^^oney  specified  in  the 
said  bill  of  exchange,  according  ft.  the  tenor  and  effect 
of  the  said  bill  of  exchange,  and  of  hi^  acceptance  thereof 
as  aforesaid ;  yet,  though  the  said  Ahree  months  have 
long  since  elapsed,  and  though  often  rec^uested  fcc. 

Note.    If  the  bill  bears  a  wrong  date  by  mistake,  instead  of,  **  of 
that  date,"  say,  &c.  "  bearing  date  by  mistake  the  «cc.  day  of  &c., 
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bot  iDtended  to  be  dated  the  &c.  day  of  ^c./'  and  insert  another 
count,  as  if  the  mistaken  date  was  the  true  one. 

If  the  bill  is  drawn  by  an  agent,  say, ''  for  that  one  A.  B.,  hy  C,  D. 
«  Us  agent,  in  thai  behalf**  on  dc^c,  at  &rC. 

A  mistake  in  the  name  of  the  drawer,  in  an  action  against  the  ac- 
ceptor, or  an  indorser,  will  be  a  fatal  variance.  3  Bos.  and  P.  559. 

Where  a  bill  or  note  bears  no  date,  but  is  payable  at  a  certain  time 
afterdate,  it  may  be  declared  on,  as  made  on  any  day,  when  it  can Jbe 
proved  to  have  been  in  existence  ;  but  it  should  not  be  alleged  to  bear 
any  date,  because  from  the  variance,  when  the  bill  is  offered  in  evi- 
dence, it  will  not  appear  to  be  the  bill  declared  on.  Set  2  Show.  422, 
3  Bos.  &  P.  173.  I 

For  the  same  reason,  if  a  bill,  dated  at  a  particular  place,  is  dedar- 
ed  on,  as  dated  at  another  place,  the  variance  will  be  fatal. 

It  b  best  to  omit  the  usual  expression,  *'  his  proper  hand  being 
thereto  subscribed^*  because,  if  the  bill  was  drawn  by  an  agent,  there 
will  be  a  variance.     See  5  Esp.  R.  180. 

In  declaring  on  a  bill  or  note  made  by  a  firm  in^  their  partnership 
name,  a  mistake  in  the  name  of  either  of  the  partners,  will  be  cause 
of  nonsuit,  and  not  merely  of  abatement.  4  D.  &  £.  611 ;  1  Bos.  & 
P.  72. 

Where  a  bill,  directed  to  several  persons,  is  accepted  by  one  only, 
it  may  be  declared  on  as  directed  to  that  one  only,  or  it  may  be  stated  ^ 

according  to  the  fact.  If  there  is  ady  misdirection  or  misspelling,  it 
will  be  proper  to  state  that  the  bill  was  directed  to  A.  B.,  {the  true 
name)  by  the  name  or  addition  mentioned  in  the  bill.  See  1  Day's 
Rep.  11. 

It  is  unnecessary  to  allege  expressly,  that  the  drawer  delivered  the 
biU  to  the  payee,  because,  in  an  action  against  the  drawer  or  accept- 
or, a  delivery  is  included  in  the  allegation  that  he  made  it ;  however,  it 
b  usual  and  proper ;  and  where  the  suit  is  brought  by  the  holder 
of  a  bill,  payable  to  bearer,  a  delivery  should  be  alleged.  Where  a 
bill  of  exchange  is  accepted,  payable  at  a  particular  place,  in  an  action 
against  the  acceptor,  it  is  not  necessary  to  allege,  that  it  was  present" 
ed  there  for  payment.  His  acceptance  prevents  the  necessity  of  such 
allegation.     See  2  Camp.  656 ;  1  Camp.  423. 

If  a  bill,  after  acceptance,  is  negotiated  by  the  payee  or  any  other 
holder,  and  afterwards  returned  to  him,  it  is  unnecessary  to  state  in 
the  declaration,  that  he  had  parted  with  the  bill,  and  that  it  was  re- 
turned to  him  ;  he  may  state  merely  his  former  title.    7  D.  &.  £.  572. 

Where  one  of  several  drawees,  accepts  for  himself  and  the  others,  it 
may  be  alleged  so,  or  that  the  drawees  accepted. 

Where  two  drawees  accept  a  bill  of  exchange,  they  may  be  sued 
jointly  or  severally.  See  7  D.  &  E.  596,  597.  Lawes  on  Assump- 
sit, 337. 

In  actions  against  acceptors,  an  acceptance  must  be  stated,  but  this 
is  not  necessary  in  actions  against  other  parties. 

A  special  acceptance  must  always  be  stated  according  to  the  fact ; 
since  a  general  acceptance  would  not  support  it ;  {ind,  if  it  was  made 
by  parol,  it  would  not  be  safe  to  state  it  as  made  in  writing. 

Where  a  bill  is  made  payable  to  a  fictitious  person,  or  order,  if  the 
acceptor  did  not  know  that  fact,  the  bill  is  wholly  void.  1  Camp. 
130,  180. 

A  bill  of  exchange,  promissory  note,  6lo.,  payable  to  a  mam's  order ^ 
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may  be  declared  on,  as  payable  to  him,  merelj,  or  as  payable  to  his 
order,  or,  as  payable  to  him  or  his  order.  Bayley  on  Bills,  105 ;  Lawes 
on  Ass.  332 ;  See  1  Wils.  190. 

If  a  note  is  *'  for  value  received,'^  and  these  words  are  omitted  in  the 
declaration,  it  is  not  a  variance,  nor  is  it  material.  But  if  those  words 
.  are  stated  in  the  declaration^  but  the  bill  or  note  does  not  contain 

them,  it  will  be  a  fatal  variance.  If  the  words  in  the  note  are  *'  for 
amount  received,"  but  the  declaration  is  **  for  value  received,"  and  the 
latter  words,  from  the  rest  of  the  declaration^  appear  to  be  a  precise 
description  of  the  note,  it  may  perhaps  be  a  variance  ;  but  if  it  is  ap- 
parent, that  those  words  are  intended  only  to  convey  the  import  or  le- 
gal effect  of  the  note,  they  may  be  sufficient  See  2  L.  Ray.- 1543; 
2Bos.  &P.  78. 

If  after  acceptance,  the  acceptor  should  detain  the  bill,  the  payee 
may  sue  him  on  it,  and  having  given  him  notice  to  produce  it,  may 
give  parol  evidence  of  its  contents,  if  it  is  not  produced.  5  East's  R. 
476. 

When  there  is  a  mistake  in  the  bill  of  exchange,  and  the  sum  ex- 
pressed in  the  body  of  it,  differs  from  the  figures  in  the  margin,  it  is 
proper  to  have  two  counts,  adapted  accordingly.  This  should  be  done 
also  in  every  case,  where  the  legal  operation  of  the  bill,  is  supposed  to 
vary  from  its  apparent  import. 

In  declaring  on  a  bill,  accepted  after  the  time  of  payment  has  elap- 
sed, the  declaration  should  state,  that  the  defendant  accepted  and 
promised  to  pay  the  bill,  omitting  the  words  ''  according  to  the  tenor.'' 
Lawes  on  Assumpsit,  33S.  - 

Payee  For  that  the  said  D,  on  &c.,  at  &C.9  made  his  certain 

^!wer,  on  ^^U  of  exchange,  in  writing,  of  that  date,  and  then  and 
ac^"t  ^^  there  directed  the  said  bill  to  one  A.  B.,  and  therein  and 
mcef  thereby  requested  the  said  A.  B,,  three  months  after  the 
date  thereof,  to  pay^to  the  plaintiff,  or  order,  the  sum  of 
&c.,  for  value  received,  and  then  and  there  delivered  the 
said  bill  to  the  plaintiff;  and  the  plaintiff  avers,  that 
afterwards,  and  before  the  payment  of  the  said  sum  of 
money  specified  in  the  said  bill,  viz.  on  &c.,  at  &c,,  the 
said  bill  of  exchange  was  presented  and  shown  to  the 
said  A.  B.  for  his  acceptance  thereof,  and  the  said  A.  B. 
was  then  and  there  required  to  accept  the  same  ;  but  the 
said  A.  B.  did  not  then,  or  at  any  time  since,  accept  or 
pay  the  same,  but  then  and  there  wholly  refused  so  to 
do ;  of  all  which  said  several  premises,  the  said  D  after- 
wards, viz.  on  &c.,  at  &c,,  had  notice  ;  by  reason  whereof 
the  said  D  became  liable,  and  in-  consideration  thereof, 
then  and  there  promised  the  plaintiff  to  pay  him  the  said 
sum  of  money  specified  in  the  said  bill,  when  thereunto 
•  afterwards  requested  ;  yet,  though  often  requested,  &c. 

Note.  Where  a  blank  is  left  in  a  Bill  of  Exchange  for  the  name 
of  the  payee,  any  bond  fide  holder  may  fill  the  blank  with  his  own 
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aamey  the  drawer  impliedly  gives  an  authority  for  this  purpose,  by 
leaving  the  blank.     2  M.  dz>  S.  90.  ' 

If  non-acceptance  is  alleged  in  the  declaration,  there  is  no  neces- 
sity to  aver  a  presentment  for  payment ;  the  right  of  action  com- 
mences immediately  after  the^  refusal  to  accept.     3  Johns.  R.  202, 

Though  it  is  unnecessary  to  state  a  protest  on  inland  bills  of  ex- 
change, if  stated  it  must  be  proved.    See  2  Esp.  R.  550. 

In  an  action  against  the  drawer  of  a  bill  ot  exchange,  it  is  neces- 
sary to  show  either  that  the  bill  was  presented,  and  that  the  drawee 
refused  to  accept  or  pay ;  or  that  he  was  not  found  ;  or  that  he  had 
left  the  country ;  or  that,  if  the  defendant  had  paid  the  bill,  he  would 
have  had  no  remedy  against  the  drawee.     Bayley,  108. 

So  in  an  action  on  a  promissory  note  against  an  indorser. 

These  excuses  for  v not  presenting  the  bill,  must  be  alleged  accord- 
ing to  the  fact,  for  the  allegation  of  one  of  them,  may  not  be  supported 
by  proof  of  another.     Ibid^    2  D.  &  £.  719. 

If  the  holder  of  a  bill  neglect  to  give  due  notice  to  the  drawer  or 
indorser,  of  non-acceptance^  or  non-payment,  this  neglect  may  be 
waived  by  such  drawer  or  indorser;  and  a  subsequent  promise  by 
either,  with  a  full  knowledge  of  all  the  facts,  will  cure  the  omission 
as  respects  him.    See  7  East's  R.  236 ;  5  Johns.  R.  375. 

Averments^  to  excuse  the  want  of  notice  of  refusal  to 

accepti  ^. 

And  the  plaintiff  avers,  that  at  the  time  of  making  the  That 
said  bill  of  exchange,  and  from  thence,  until  and  at  the  ^rffectT* 
time  when  the  same  was  so.  presented  and  shown  to  the  of  drawer, 
said  A.  K,  for  his  acceptance  thereof  as  aforesaid,  the  hands. 
said  A.  B.  had  not  in  his  hands  any  effects  of  the  said  D, 
nor  had  he  received  any  consideration  from  the  said  D, 
for  the  acceptance  or  payment  by  him  the  said  A.  B.  of 
the  said  bill  of  exchange,  nor  hath  the  said  D  sustained 
any  damage*,  by  reason  of  his  not  having  had  notice  of  the 
non-acceptance  by  the  said  A.  B.  of  the  said  bill  of  ex- 
change ;  of  all  which,  the  said  D  thereafterwards,  viz. 
on  &c.,  at  &c.,  had  notice  ;  and  by  reason  thereof  be- 
came liable,  &;c. 

Averment  to  excuse  want  of  presentment  for  acceptance* 

And  the  plaintiff  avers,  that  afterwards,  and  before  the  Tha* 
payment  of  the  said  sum  specified  in  the  said  bill,  viz.  on  couw  not 
&c.,  at  &c.,  and  at  divers  other  times,  between  that  day  ^fo«»<i- 
and  the  time  when  the  said  bill  became  due,  and  also 
•  when  the  said  bill  so  became  due,  viz.  on  &c.,  at  &c., 
diligent   search  and  inquiry   was   made  after  the  said 
A.  B.  at  &c.  and  elsewhere,  in  order  that  the  said  bill 
might  be  presented  to  the  said  A.  B.  for  his  acceptance 
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and  payment  thereof ;  but  that  the  said  A.  B.  could  net, 
on  such  search  and  inquiry,  be  found  ;  nor  bath  the  said 
A.  B.  at  any  time  hitherto  accepted  the  said  bill,  or  paid 
the  said  sum  of  money  therein  specified ;  of  all  which 
the  said  D  afterwards,  viz.  on  &c.,  at  &c.,  had  notice 
and  thereby  became  liable  &c. 

Averment  to  excuse  want  of  presentment  for  payment. 

That  de-        And  the  plaintiff  saith,  that  afterwards  when  the  said 

S?'^(SMed*  bill  of  exchange  became  due,  viz.  on  &c.,  at  &c.,  he  was 

with  pre-    ready  and  willing  to  present  the  said  bill  to  the  said  A. 

for^^y!^*    B.  for  payment  thereof,  and  to  demand  of  him  the  sum 

ment        therein  specified,  and  would  have  presented  the  same 

and  demanded  payment  thereof  accordingly,  viz.  on  &c., 

at  &;c.,  whereof  the  said  D  then  and  there  had  notice ; 

but  the  said  D  then  and  there  requested  the  plaintiff  not 

to  present  the  said  bill  to  the  said  A.  B.  for  payment 

thereof,  and  then  and  there  wholly  dispensed  with,  and 

discharged  the  plaintiff  from,  the  presentment  of  the  said 

bill  to  the  said  A.  B.  for  payment  thereof;  by  means 

whereof,  after  the  said  bill  became  payable  according  to 

the  tenor  thereof,  viz.  on  &c.,.at  &c.,  the  said D  became 

liable,  and  in  consideration  &c. 

Note.  If  a  bill  is  drawn  payable  on  demand,  or  at  a  certain  time 
from  date,  there  is  no  obligation  on  the  holder  to  present  it  for  ac- 
ceptance ;  but  when  it  becomes  due,  he  may  present  it  for  payment, 
and  if  not  then  paid,  he  may  at  once,  or  where  protest  is  necessary, 
after  protest  and  notice,  actual  or  constructive,  proceed  against  the 
parties  who  precede  himself  on  it.  But  if  it  is  presented  immediately 
by  the  holder,  as  soon  as  it  comes  to  his  hands,  which  is  the  bettw 
course,  and  is  then  refused  acceptance,  he  is  under  no  obligation  to 
Wait  till  the  bill  is  payable,  but  may  call  on  the  other  parties  at  once 
for  payment. 

But  with  regard  to  bills  payable  at  or  after  sight,  the  rule  is,  to  use 
reasonable  diligence  in  presenting  them  for  acceptance ;  and,  as  it  is 
the  interest  of  the  holder,  to  get  his  money  as  soon  as  he  can,  and  this 
depends  upon  the  time  of  presentment,  it  might  iiaturally  be  supposed, 
that  there  would  be  little  need  for  any  regulation  in  this  respect. 
QrUestions  however  not  un frequently  arise,  whether  the  holders  of 
such  bills,  have  used  reasonable  diligence,  in  presenting  them  for  ac- 
ceptance. And  it  seems,  in  general,  if  the  holder  should  lock  up  the 
bill,  and  keep  it  by  him  a  considerable  time,  without  presenting  it  for 
acceptance,  there  would  be  such  laches,  as  would  idischarge  ^he 
.  drawer.  But,  if  instead  of  presenting  it  or  locking  it  up,  he  were  to 
negotiate  it,  and  it  should  pass  from  hand  to  hand  a  long  time  before 
presentment  for  acceptance,  there  might  be  no  such  laches.  See  7 
Taunt.  162,  397 ;  2  Hen.  Bl.  565. 
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A  bill  ahoald  be  treated  as  disbonored,  if  not  accepted  withia 
twentj-four . hours  after  sight;  but,  if  expressly  refused  aeceptance 
within  that  time,  the  holder  need  not  wait  for  their  expiration. 

An  agreement  to  accept  a  bill  not  in  existence,  is  not  an  accept- 
ance. See  koweotTf  4  Camp.  3d3.  But  a  promne  to  accept  a  bill 
already  drawn,  is  an  acceptance.     3  Burl  1669  ;  5  East,  521. 

If  a  bill  payable  after  date,  is  presented  for  acceptance,  and  this  is 
refused,  though  the  holder  was  under  no  obligation  to  present  it  until 
due,  yet  in  that  case  he  must  give  immediate  notice  to  such  of  the 
parties,  as  he  means  to  loolc  to  fiM"  payment*  See  Chitty  on  BiUs^ 
196,  197. 

A  bill  or  note  payable  at' a  third  person's  house,  is  dishonored  by  a 
refusal  there.     I  Esp.  Ni  P.  O.  3. 

Where  a  place  of  payment  is  mentioned  in  the  body  of  a-  bill  or 
note,  it  must  be  presented  there  §6t  payment ;  but»  if  the  place  is 
merely  mentioned  in  a  memorandum  at  the  foot  of  the  note,  it  is  un- 
necessary ;  because  the  memorandum  constitutes  no  part  of  the  con- 
tract.    4  M.  &.  S.  505 ;  16  East,  1 10 ;  5  Taunt.  30. 

The  jury  may  presume,  from  part  payment  of  a  note  after  it  is  due, 
or  from  a  promise  to  pay,  that  the  note  has  been  properly  presented, 
and  notice  given ;  and,  in  cases  where  a  protest  is  necessary,  are  at 
liberty  to  infer,  that  a  protest  has  been  regularly  made.  See  13  East, 
417  ;  1  T«unt.  12. 

A  promise  to  accept  a  bill  to  be  drawn  afterwards,  is  an  acceptr 
ance  as  respects  jiny  person,  who  is  led  by  such  promise  to  take  the 
bill.     See  Cowp.  572 ;  1  East,  98;  4  East,  57. 

Where  a  bill  is  payable  in  parts,  in  an  action  against  the  drawer,  it 
is  recommended,  in  declaring  on  one  of  the  parts,  to  allege  that  the 
others  have  not  been  paid.  But  this  if  necessary  can  be  so  only  be^ 
cause  of  the  expression  in  the  bill,  which  is  drawn  in  setts  or  part9» 
which  are  payable  only  in  case  jtbe  other  parts  are  not  paid.  For 
otherwise,  there  can  be  no  necessity  for  any  such  allegation,  since  all 
of  them  together,  constitute  but  one  order  for  the  payment  of  a  cer- 
tain sum  of  money  ;  and  when  one  is  accepted  and  paid,  the  rest  are 
satisfied. 

For  that  the  plaintiff  at  &c.,  in  parts  beyond  seas,  viz.  Drawer 
on  &c.,  at  &c.,  made  his  certain  bill  of  exchange  of  that  Jf^^*  ^' 
date,  directed  to  the  said  D,  and  thereby  requested  the  The  boi 
said  D  at  two  usances,  viz,  two  calendar  months  after  protest,^by 
the  date  thereof,  to  pay  to  one  E.  F.,  or  order,  the  sum  athirdper- 
of  &c.,  value  received,  which  said  bill  the  said  plaintiff  whom  the 
then  and  there  delivered  to  the  said  E.  F.,  and  the  said  ^Jl^d^ 
E.  F.  thereafterwards  on  the  same  day,  indorsed  arid  de-  pay  the 
livered  the  said  note  to  one  G.  H.,  which  said  bill  the-^JS^^** 
said  D  afterwards,  vizj  on  &c.  at  &c.,  upon  sight  thereof,  chaigeg, 
accepted  according  to  the  usage  of  merchants ;  and  the 
plaintiff  avers,  that  afterwards,  viz*  pn  &c.,  at  &c.,  the 
said  G.  H.  caused  the  said  bill  so  accepted  and  indorsed 
as  aforesaid,  to  be  presented  to  the  said  D  for  payment 
thereof,  and  then  and  there  required  the  said  D  to  pay 
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the  sum  of  money  therein  specified,  according  to  the 
tenor  and  effect  of  the  said  bill,  and  of  his  acceptance 
thereof,  and  of  the  said  indorsements  thereon;  but  the 
said  D  did  not  then,  or  at  any  other  time  whatsoever, 
pay  to  the  said  G.  H.  the  sum  of  money  specified  in  the 
said  bill,  but  then  and  there  wholly  refiised  so  to  do ; 
whereupon  the  said  bill  of  exchange  afterwards,  viz*  on 
&c.,  at  Stc.,  was  protested  for  the  non-payment  thereof; 
and  afterwards,  viz.  on  &c.,  at  &c.,  one  K.  L.  appeared 
before  M.  N,,  thert  being  a  notary  public,  by  lawful  au- 
thority admitted  and  sworn,  dwelling  at  &c.y  and  the 
«  same  by  whom  the  said  bill  of  exchange  was  so  protest- 
ed, and  then  and  there  declared  before  the  said  notary, 
that  he  would  pay  the  said  bill  under  the  said  protest, 
for  the  honor  and  on  the  account  of  the  plaintiff,  the 
drawer  of  the  said  bill,  holding  the  said  drawer  and  the 
said  acceptor,  and  all  others  whom  it  might  concern, 
always  obliged  unto  him  the  said  K.  L.  for  bis  reim- 
bursement ;  and  thereupon  the  said  K>  L.  then  and  there 
paid  the  said  bill,  according  to  his  said  declaration,  tch 
gether  with  the  charges  of  protest,  amounting  to  the 
sum  of  &c«,  and  afterwards,  to  wit,  on  &c.,  at  &lc.,  the 
said  K.  L.  returned  the  said  bill  so  protested,  to  the 
plaintiff;  and  the  said  plaintiff  was  then  and  there  ob- 
liged to  pay,  and  did  pay  to  the  said  K,  L.  for  the  said 
bill,  and  for  the  exchange  and  re^exchange  of  the  money 
therein  contained,  and  the  charge  of  protest,  commission, 
and  other  chsirges  attending  the  said  non-payment  of  the 
said  bill,  a  large  sum  of  money,  viz*  the  sum  of  &c.,  of 
all  which  premises  the  said  D  afterwards,  viz.  on  &c.,  at 
&c.,  had  notice,  and  by  reason  thereof  became  liable, 
and  in  consideration  thereof,  then  and  there  promised 
the  plaintiff  to  pay  him  the  said  last  mentioned  sum  of 
&c.,  (so  paid  to  the  said  K.  L.  by  the  plaintiff  as  afore- 
said,) when  thereunto  afterwards  requested  ;  yet,  though 
often  requested,  &c. 

If  a  bill  drawn  on  two  or  more,  is  accepted  by  one  only,  or  if  it  is 
accepted  for  part  only  of  the  sum  specified,  or  if  the  drawee  cannot 
be  found,  it  should  be  protested  for  non^-acceptance.  Com.  Dig.  Mer- 
chant, (F.  8.) 

Drawers.  For  that  the  plaintiff,  on  &c.,  at  &c.,  made  his  certain 
o^?*^iV-  ^^^^  ^^  exchange  of  that  date,  directed  to  the  said  D,  and 
a^to       thereby  then  and  there  requested  the  said   D,   three 

order. 
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months  after  the  date  thereof,  to  pay  to  the  plaintiff,  or 
his  order,  the  sum  of  &c.,  for  value  received,  which  said 
bill,  the  said  D  afterwards,  viz.  on  &c.,  at  &c.,  upon 
sight  thereof  accepted ;  by  means  whereof  the  said  D 
became  liable,  and  in  consideration  thereof,  then  and 
there  promised  the  plaintiff,  to  pay  him  the  sum  of  money 
specified-in  the  said  bill,  according  to  the  tenor  and  effect 
of  the  said  bill,  and  of  his  said  acceptance,  thereof;  yet, 
though  the  said  three  months  have  long  since  elapsed, 
and  though  often  requested,  the  said  D  hath  never  paid 
&c. 

Note.  Where  a  bill  is  payable  to  drawer *s  order ,  it  is  not  unusual 
to  insert  an  averment,  that  the  drawer  made  n6  order,  but  this  is  un- 
necessotry.     Bayley,  190 ;  5  East's  R.  476. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  madeJhis  bill  of  ^^«'*- 
exchange  of  that  date,  directed  to  the  said  D,  and  there-  on^a  bm' 
by  requested  the  said  D,  three  months  after  the  date  ^^^"^ 
thereof,  to  pay  Mr.  C.  E.  or  order,  the  sum  of  &c.,  for  drawer  af- 
value  received,  and  then  and  there  delivered  the  said  bill  Jj^ce?*^*** 
to  the  said  C.  E.,  which  said  bill  the  said  D,  thereafter- 
wards,  viz.  on  the  same  day,  upon  sight  thereof,  accept- 
ed ;  and  the  plaintiff  avers,  that  afterwards  when  the 
said  bill  became  due,  according  to  the  tenor  and  effect 
thereof,  viz.  on  &c.,  at  &c.,  the  said  bill  was  presented 
to  the  said  D  for  payment  thereof,  and  the  said  D  was 
then  and  there  requested  to  pay  the  sum  of  money  spe- 
cified therein,  according  to  the  tenor  and  effect  of  the 
said  bill,  and  of  the  said  D's  acceptance  thereof;  but  the 
said  D  did  not  pay  the  said  sum,  nor  hath  he  since  paid  it, 
but  then  and  there  wholly  refused  to  pay  the  same  ;  and 
diereupon  the  said  bill  was  then  and  there  returned  to 
the  plaintiff  for  non-payment  thereof,  and  the  said  plain- 
tiff was  then  and  there  forced  to  pay  to  the  said  C.  E. 
(or  other  holder  if  the  fact  be  so)  the  sum  specified  in  the 
said  bill ;  whereof  the  said  D  had  notice,  and  by  reason 
thereof  became  liable,  and  in  consideration  thereof  then 
and  there  promised  the  plaintiff,  to  pay  him  the  sum  of 
money  specified  in  the  said  bill,  when  thereunto  after- 
wards requested  ;  yet,  though  often  requested,  &c. 

Note.  If  the  acceptance  varies  from  the  bill,  in  time  or  place  of 
payment,  or  is  on  a  contingency,  it  should  be  stated  in  the  declara- 
tion agreeably  to  the  fact,  and  there  must  be  an  averment  of  a  pre- 
sentment, or  of  the  happening  of  the  contingency,  accordingly. 
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In  an  action,  by  a  drawer  against  an  acceptor,  on  a  bill  made  pay^ 
able  to  a  third  person,  the  declaration  should  allege  a  presentment  for 
payment^  and  also  th^t  the  bill  was  returned  to  the  drawer  for  non* 
payment,  and  notice  of  that  fact,  to  th6  defendant  Lawes  on  Aa- 
aumpsit,' 368. 

Second  In-  YoT  that  whcrcas  one  A.  B.,  on  &c.,  at  &c.,  made  his 
Acceptor.  Certain  bill  of  exchange  of  that  date,  directed  to  the  said 
D,  and  thereby  requested  the  said  D,  two  months  after 
the  date  thereof,  to  pay  one  C.  £.  or  order,  the  sum  of 
&c.,  for  value  received,  and  then  and  there  delivered  the 
said  bill  to  the  said  C.  £.,  which  said  bill  the  said  D, 
thereafterwards,  viz.  on  the  same  day,  on  sight  thereof 
accepted  according  to  the  usage  of  merchants ;  and  the 
said  C.  £.  thereafterwards  on  the  same  day,  (state  the 
date  of  the  indorsement  if  there  be  any)  indorsed  the  said 
bill,  then  and  still  unpaid,  and  then  and  there  delivered 
the  same  to  one  £•  F.,  and  the  said  £.  F.  thereafter-- 
wards,  viz.  on  the  same  day,  indorsed  the  said  bill,  then 
and  still  unpaid,  and  delivered  the  same  to  the  plaintiff; 
by  means  whereof  the  said  D  became  liable,  and  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiff, 
to  pay  him  the  sum  of  money  specified  in  the  said  bill, 
according  to  the  tenor  and  effect  of  the  said  bill,  and  of 
the  said  D's  acceptance  thereof,  and  of  the  said  indorse- 
ments thereon  ;  yet,  though  said  two  months  have  elaps- 
ed, and  though  often  requested  &c. 

NoTB.  A  count  for  a  first  or  anj  other  indorsee,  may  be  easily 
made  from  the  foregoing,  by  omittiag  one  of  the  statements  of  indorse- 
ment,  or  adding  others. 

An  executor  or  administrator  may  indorse  the  bills  or  notes  of  his 
intestate  or  testator.     Str.  1260. 

If  a  bill  or  note  is  payable  to  several  persons  who  are  not  partners, 
they  must  all  indorse.     Doug.  653,  n. 

Where  the  indorsement  is  by  a  partnership,  to  avoid  the  risk  of  a  va- 
riance, use  these  expressions  : — *'  And  the  said  G.  H.,  I.  K.,  L.  M., 
thereafterwards,  viz,  on  the  same  day,  at  ds^c,  indorsed  the  said  bill 
with  the  style  of  their  partnership  aforesaid,  and  delivered  the  same 
to  the  plaintiff  &.c. 

If  the  indorsement  is  by  an  agent,  say,  <'  and  the  said  A.  B.«  {the 
principal)  thereafterwards,  on  the  same  day,  by  his  agent  in  this  be- 
half, indorsed  and  delivered  the  said  bill  to  the  plaintiff  d&c. 

Indorsee V.      For  that  the  Said  D,  on  &c.,  at  &c.,  drew  his  certain 

SerccV-  ^^"  of  exchange  of  that  date,  directed  to  one  E.  F.,  and 

w^^'iid*^'  thereby  requested  the  said  E.  F.,  three  months  after  the 

^  *    date  of  the  said  billi  to  pay  to  one  G.  H.,  or  his  order. 
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the  sum  of  &c.,  for  value  receiyad  ;  and  the  said  G.  H. 
thereafterwards,  vitt.  on  the  same  day,  indorsed  and  de- 
livered  the  said  bill  then  and'  stiU  unpaid,  to  the  plaintiff; 
and  the  plaintiff  avers  that  afterwards,  viz.  on  &c.,  at 
&C.,  the  said  bill  was  presented  to  the  said  £•  F.  for 
payment  thereof,  and  the  said  £.  F.  was  then  and  there 
requested  to  pay  the  sum  of  money  specified  therein,  ac- 
cording to  the  tenor  and  effect  of  the  said  bill  and  of  the 
said  indorsement  thereon;  but  the  said  E.  F.  did  not 
then  pay  the  said  sum,  nor  hath  at  any  time .  since  paid 
the  same,  but  wholly  refused  so  to  do ;  of  all  which  said 
several  premises  the  said  D,  thereafterwards,  viz.  on  the 
same  day,  had  notice ;  by  means  whereof  the  said  D  be- 
came liable,  and  in  consideration  thereof  then  and  there 
promised  the  plaintiff,  to  pay  him  the  sum  of  money  spe- 
cified in  the  said  bill,  when  thereunto  afterwards  re-^ 
quested  ;  yet,  though  requested,  &c* 

Note.  In  a  case  like  the  above,  it  is  best  not  to  state  an  accept- 
ance by  the  drawee,  for  though  unnecessary,  if  stated,  it  must  be 
proved.     Bayley,  188 ;  fl  Camp.  474. 

However,  if  the  bill  is  payable  after  sight,  or  the  acceptance  is  spe» 
cial,  or  varies  from  the  tenor  of  the  bill,  in  the  mode  or  place,  or  time 
of  payment)  or  in  other  respects^  the  acceptance  should  be  stated. 

In  an  action,  brought  by  the  indorsee  of  a  negotiable  instrument, 
the  ^leclaratioD  should  show,  that  the  instrument  contained  words  au- 
thorising a  transfer.  Otherwise  it  will  be  bad ;  l)ecause  if  there  are 
no  such  words,  the  holder  can  maintain  no  action  in  his  own  name  ; 
and  if  there  are  such  words,  but  they  are  not  set  out  in  the  declara- 
tion, there  will  be  a  variance. 

Where  part  of  the  amount  of  a  bill  or  note,  has  been  paid  before 
indorsement  for  the  balance,  the  indorsee,  in  his  declaration,  should 
show  or  acknowledge  payment  of  that  part.     1  Ld.  Raym.  360. 

In  an  action  by  a  remote  indorsee,  he  may,  in  his  declaration,  omit 
the  intermediate  indorsements,  between  himself  and  the  indorsers» 
against  whom  the  suit  is  brought,  and,  at  the  trial,  strike  out  the  names 
not  noticed  in  the  declaration ;  but  then  he  will  lose  his  remedy 
against  those  indorsers,  whose  names  are  so  struck  out.  But  it  is  ab- 
solutely necessary  to  state  the  first  indorsement,  as  also  the  indorse- 
ment of  the  party  sued ;  and  whatever  indorsements  are  alleged  in  the 
declaration,  must  be  proved.  It  will  be  best,  in  every  case,  therefore, 
to  omit  in  the  declaration,  all  notice  of  indorsements,  which  cannot  be 
proved.     See  4  Esp.  R.  210. 

If  a  bill  of  exchange  is  indorsed  before  payable,  but  afler  part  of  it 
has  in  fact  been  paid^  this  will  not  affect  an  indorsee,  who  was  igno- 
rant of  the  payment     1  Esp.  N.  P.  C.  463. 

For  that  one  A.  B.,  on  &c.,  at  &c.,  made  his  certain  ^^taeev. 
bill  of  exchange  of  that  date,  directed  to  one  E.  F.  and       "^' 
thereby  requested  the  said  £.  F.  three  months  after  the 
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date  of  tbe  said  bill,  to  pay  to  one  4jr.  H.,  or  order,  the 
sum  of  j^^—,  for  value  received,  aad  then  and  there  de- 
livered the  said  bill  to. the  said  G.  H« ;  and  the  said  G.  H. 
thereafter  wards,  viz.,  on  the  same  daj,  indorsed  the  said 
note,  then  and  still  unpaid,  and  delivered  the  same  to  the 
said  D,  who  thereafter  wards,  viz.  on  the  same  day,  in- 
dorsed and  delivered  the  said  bill  to  the  plaintiff;  and 
the  plaintiff  avers  that  afterwards,  viz.,  on  &c.,  at  &c., 
the  said  bill  of  exchange  was  presented  to  the  said  E.  F. 
for  payment  thereof,  and  the  said  £•  F.  was  then  and 
there  requested  to  pay  the  sum  of  money,  specified 
therein,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange ;  but  that  the  said  £.  F.  did  not  then  pay 
the  said  bill,  nor  hath  since  paid  the  same,  but  then 
refused  and  hath  since  wholly  refused  so  to  do ;  of  all 
which  several  premises,  the  said  D  afterwards,  viz.,  on 
&c.,  at  &c.,  had  notice ;  by  reason  whereof  the  said  D 
became  liable,  and  in  consideration  thereof,  then  and 
there  promised  the  plaintiff,  to  pay  him  the  sum  of  money 
specified  in  the  said  bill,  when  thereunto  afterwards 
requested ;  yet  though  often  requested  &c. 

Note.  In  an  action  against  an  indorser,  acceptor,  or  drawer  of  a 
bill  of  Exchange,  or  against  an  indorser  or  maker  of  a  promissory  note, 
notice  of  indorsement  is  not  necessary  to  be  alleged  ;  but  notice  of 
non-payment  of  a  note,  or  non-payment  or  non-acceptance  of  a  bill  of 
exchange,  is  indispensable.     See  1  Bos.  &  P.  625. 

A  note  or  bill,  it  should  be  recollected,  must  be  presented  for  pay- 
ment on  the  third  day  of  grace,  unless  that  should  happen  to  be  Sun- 
day, or  other  dies  nonjurtdicuSj  in  which  case  the  presentment  should 
be  made  on  the  second  day  of  grace. 

A  presentment  for  payment,  where  necessary,  must  be  alleged  to 
have  been  made  at  the  time  when,  and  the  place  where,  the  bill  or 
note  became  due  ;  otherwise  it  will  be  bad.  Doug.  679.  Going  with 
the  bill  or  note  to  a  man's  place  of  business,  in  business  hours,  and 
finding  it  shut,  without  more,  is  using  sufficient  diligence.  See  Shed 
o.  Brett,  &c.  1  Pick.  414. 

It  has  been  recommended  by  some  to  say  "  and  thereaflerwards, 
when  the  said  bill  of  exchange  became  due  and  payable,  viz,,  on  &c., 
at  &c.,  the  said  bill  of  exchange  was  shown  and  presented  to  the  said 
G.  H.  for  payment ;  **  others  recommend  that  it  should  be  expressed 
thus;  *'  and  afterwards,  mz,,  on  &c.,  at  &c.,  the  said  bill  was  pre- 
sented and  shown  to  the  said  G,  H.  for  payment,'*  &c.  The  latter 
seems  the  better,  as  being  more  concise,  and  because,  if  the  bill  was 
presented  on  the  proper  day,  it  may  be  shown  in  evidence,  in  this  way 
of  declaring,  though  the  day  of  presentment  should  be  inccnrectly  set 
out  under  the  viz,,  as  well  as  under  the  former. 

It  should  be  remembered  thai  the  indorsee  of  an  accommodation 
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note,  who  receives  it,  knowiDg  it  to  be  such,  can  recoter  no  sibre  than 
the  amoant,  he  has  actually  paid  upon  it.  1  Esp.  R.  261. 

Where  a  bill  is  payable  in  a  foreign  currency,  the  declaration  should 
contain  an  averment  of  the  value  oi  the  currency.  3  Dal.  365. 

So  if  a  bill  is  payable  at  usance,  the  length  of  the  usance  should  be 
averred.  The  omission  is  bad  on  special  demurrer.  Lawes  on  As- 
sumpsit, 375. 

where  the  plaintiff  briugs  his  action  against  the  party,  from  whom 
he  receivesthe  instrument,  he  may,  at  discretion,  introduce  any  of  the 
common  counts  suited  to  the  precise  consideration,  for  which  he  re- 
ceived the  note*  But  this  is  useless,  where  the  suit  is  against  a 
par^,  between  whom  and  the  plaintiff,  there  is  not  a  similar  privity. 

With  regard  to  what  is  sufficient  notice  of  the  dishonor  of  a  bill  or 
note,  to  charge  an  indorser,  it  should  be  observed  as  a  general  rule, 
that  an  indorser^  where  he  does  not  waive  it  himself,  is  entitled  to 
seasonable  notice  in  all  cases.  The  only  exception,  and  it  is  very 
doubtful  how  far  it  will  do  to  rely  on  this,  is  where  the  indorser  is  the 
real  debtor,  and  the  drawer  or  maker,  merely  signs  to  assist  his  credit, 
<M-  ibr  his  accommodation.  4  Crancb,  141 ;  11  Johns.  R.  ISO;  In  this 
case,  if  notice  should  not  be  given  of  the  dishonor  of  the  bill  or  note, 
perhaps  the  indorser  might  stiU  be  liable.  But  the  reaton  which  per- 
haps would  have  most  weight  with  the  Court,  would  be,  because, 
if  the  indorser  were  not  held,  stilf,  if  the  maker  6t  drawer  was  obliged 
to  pay  the  bill  or  note  for  the  indorser,  the  indorser  would  be  liable  to 
refund  the  amount,  in  an  action  to  be  brought  by  such  drawer  or  mak- 
er. To  decide,  therefore,  that  the  indorser  would  not  be  liable  to  an 
action  by  -the  holder  of  a  note,  &c.,  without  notice  of  its  dishonor^  in 
such  a  case  would  merely  lead  to  circuity  of  action.  Therefore 
Quaere, 

If  the  promisor  refuses  tp  pay  on  demand,  on  the  day  when  the  note 
fijis  due,  or  is  not  to  be  found  at  his  place  of  business,  and  no  one  is  * 
there  to  answer  for  him,  the  bill  or  note  is  dishonoured  ;  and  the  hold- 
er, having  sent  notice  to  the  post-office  of  the  dishonor  of  the  bill  or 
note,  may  commence  an  action,  before  the  expiration  of  that  day,  and 
before  it  is  possible  for  the  indorser  to  have  received  actual  notice. 
8u  Shed  v.  Brett,  1  Pick.  401. 

A  personal  demand  by  an  agent,  having  the  note  with  him,  is  suffi- 
cient, without  any  authority  in  writing.  Ibid. 

But  in  an  action  b^  an  indorsee  of  a  note  against  the  indorser, 
where  each  had  a  place  of  business  in  the  same  town,  and  the  writ 
was  served  on  the  indorser  on  the  day  the  note  became  due,  but  before 
notice  given,  it  was  held,  that  the  action  was  prematurely  brought, 
although  notice  was  given  afterwards  by  a  notary  on  the  same  day. 
New  England  Bank  v.  Lems,  2  Pick.  125. 

If  a  drawer  or  indorser  receives  due  notice  of  its  dishonor  from 
any  party  to  a  bill,  he  is  directly  liable  upon  it  to  any  subsequent  in- 
dorser from  whom  he  has  received  no  notice.     2  Camp.  373. 

Ignorance  of  the  drawer's  residence,  if  proper  inquiry  is  made,  is  a 
sufficient  excuse  for  not  sending  notice  ;  and  the  same  reason  applies 
to  an  indorser.     See  1  Gow.  SfT 

For  that  the  plaintiff  at  Z,  in  parts  beyond  seas,  viz.^,  Drawer  v. 
at  &c.,  on  &c.,  made  his  certain  bill  of  exchange,  of  that  on^^a^'for- 
date,  directed  to  the  said  D,  and  thereby  requested  the  «!«»'>««• 
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said  D,  at  two  usances,  that  is  to  sa j, .  two  caleudar 
months  after  the  date  of  that,  his  second  of  exchange 
(first  and  third  df  the  same  tenor,  and  date  not  being 
paid),   to  pay   to   the  plaintiff,   or  order,   the  sum  of 

ducats,  value  received ;  which  said  bill  of  exchange 

the  said  D  afterwards,  viz.  on  &c.,  at  &c.,  upon  sight 
thereof  accepted,  accbrcting  to  the  usage  of  merchants ; 
by  means  whereof  the  said  D  became  liable,  and  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiff 
to  pay  him  the  sum  of  money  specified  in  the  said  bill  of 
exchange,  according  to  the  tenor  and  effect  thereof^  and 
of  the  said   D's  acceptance  thereon ;'  and  the  plaintiff 

avers,  that  the  said ducats,  at  the  time  when  the 

said  bill  of  exchange  Was  made,  and  also  at  the  time 
when  the  same  became  due,  were  of  great  value,  t^iz.  of 
the  value  of  $ — ,  of  the  lawful  money  .of  this  common- 
wealth, viz.  at  &;c.  aforesaid.  Yet,  though  the  said 
tv\'o  usances  have  long  since  elapsed,  and  though  often 
requested  &c. 

Indorsee  For  that  the  said  D,  on  &c.,  at  &c.,  in  parts  beyond 
against  g^^g  ^2.  at  JSiC,  Aiade  his  certain  bill  of  exchanfi:e  of 
drawee  re-  that  date,  directed  to  one  A;  B.  and  therein  requested 

S^tonce?  ^b®  ^*^  ^'  ■^•'  ^^^  months  after  the  date  of  that  his  the 
with  state-  said  D's  second  of  exchange,  (first  and  third  of  the  same 
protest  tenor  and  and  date,  not  paid,)  to  pay  to  one  E.  F.  or  or- 
der, the  sum  of  0 — ,  value  received,  and  then  and  there 
delivered  the  said  bill  to  the  said  £•  F.  and  the  said  £• 
F.  thereafterwards,  to  wit,  on  the  same  day,  indorsed  aod 
delivered  the  said  bill  to  the  plaintiff;  and  the  plaintiff 
aversy  that  afterwards,  viz.  on  &c.,at  &c.,  the  said  bill 
of  exchange,  then  and  still  unpaid,  was  presented  to  the 
said  A.  B.  for  his  acceptance  thereof,  and  the  said  A.  B. 
was  then  and  there  requesed  to  accept  the  same,  accord- 
ing to  the  usage  of  merchants,  but  that  the  said  A.  B. 
did  not,  at  the  said  time,  when  the  said  bill  was  present- 
ed as  aforesaid,  nor,  at  any  other  time,  accept  or  pay  the 
same,  but  then*^  and  there  wholly  refused  so  to  do; 
whereupon  the  said  bill  of  exchange,  thereafterwards,  viz. 
on  &c.,  at  &c;^  was  duly  protested  for  non-acceptance 
thereof;  of  all  which  said  several  premises  the  said  D 
afterwards,  viz.  on  &c.,  at  &c.,  had  notice  ;  by  means 
whereof  the  said  D  became  liable,  &c.  &c. 
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For  that  one  A,  B,  on  &c.,  at  &c.,  drew  his  certain  By  drawee 
bill  of  exchange  of  that  date,  directed  to  the  plaintiff,  and  ^pted %- 
thereiir  requested  the  plaintiff  to  pay  one  C.  £•  or  order,  ^^  p^^^^ 
the  sum  of  0 — ,  two  months  after  date,  for  value  receiv-  i^yment, 
ed ;  and  then  and  there  delivered  the  said  bill  to  the  JSSjJ^r"* 
said  C.  £*,  who,  thereafterwards  on  the  same  day,  indors-  for  wb<4e 
ed  and  delivered  the  said  bill  to  one  £.  F.,  who  thereaf-  ^^ 
terwards,  on  the  same  day,  indorsed  and  delivered  the 
said  bill  to  the  said  D,  who  thereafterwards,  on  the  same 
day,  indorsed  and  delivered  the  same  bill  to  one  G.  H. ; 
and  the  plaintiff  avers,  that  afterwards,  viz.  on  &c*,  at 
&c«,  the  said  G.  H.  caused  the  said  bill  of  exchange  to 
be  presented  to  the  plaintiff  for  payment  thereof,  and  the 
plaintiff  was  then  and  there  required  to  pay  the  sum  of 
money  specified  therein,  according  to  the  tenor  and  effect 
of  the  same,  and  of  the  said  indorsements  thereon,  but 
which  the  said  plaintiff  then  and  there  refused  to  do; 
whereupon  the  said  G.  H.,  on  &c.,  at  &c.,  caused  the 
said  bill  of.  exchange  to  be  duly  protested  for  the  non- 
payment thereof;  and  thereupon  the  plaintiff  afterwards, 
viz.  on  &c.,  at  &c.,  upon  the  said  protest,  and  for  the 
honor  of  the  said  D,.so  indorser  of  the  said  bill  as  afore- 
said, paid  to  the  said  G.  H.  the  sum  of  money  specified 
in  said  bill,  together  with  a  large  sum  of  money,  viz. 
the  sum  of  $ —  for  the  costs  of  the  protest,  and  charges 
attending  the  non-payment  of  the  said  bill  of  exchange, 
and  noting  the  same ;  nevertheless  the  said  D,  and  the 
said  drawer,  and  all  others  whom  it  might  or  may  con- 
cern, always  obliged  unto  the  plantiff  for  his  reimburse- 
ment in  due  form  of  law;  of  all  which  said  several  prem- 
ises, the  said  D,  afterwards,  viz.  on  &c*,  at  Sec,  had 
notice,  and  by  reason  thereof  became  liable,  and  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiff, 
to  pay  him  the  sum  of  money  specified  in  the  said  bill  of 
exchange,  and  the  costs  of  protest  and  charges,  so  paid 
by  the  plaintiff  as  aforesaid,  when  the  said  D  should  be 
thereunto  requested ;  yet  though  requested,  &c.  Add  a 
count  for  money  paid  to  the  defendani's  ust* 

Note.  Where^a  bill  of  exchange  is  taken  "p,  for  the  honor  of  any 
of  the  parties,  the  person  taking  it  up,  becomes  as-  an  indorsee  for  a 
valoable  consideration,  and  is  entitled  to  the  same  remedies  against 
any  of  the  preceding  parties,  and  is  not  coafined  to  an  action  against 
the  person,  for  whose  honor  the  bill  is  taken  up^    1  Bsp.  R.  113. 
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Indorsee  v      ^^^  ^^^^»  ^^  ^^^  scveral  timcs  herein  after  mentioned. 
Acceptor,   the  plaintiff  and  the  said  R  [acceptor]  and  B  and  C  and  K, 
d?i^'""   were  persons  residing,  trading,  and  using  commerce,  viz. 
were  part-  ^jj^  said  B  at  &c.,  in  parts  beyond  sea,  and  the  plaintiff, 
^^"'         the  said  R,  and  the  said  C  and  K,  in  this  commonwealth, 
and  the  said  C  and  K  were  partners  jointly  negotiating 
in  trade,  under  the  firm  of  C  and  Co,,  and  being  so  part- 
ners, the  said  B,  at  &c.,  on  .&c.,  made  his  certain  bill  of 
exchange  in  writing,  under  his  hand  of  that  date,  accord- 
ing to  the  usage  of  merchants,  directed  to  said  R  by  the 

name  &c.,  and  thereby  requested  the  said  R days 

after  date,  to  pay  to  said  C  and  K,  by  the  name  and 
style  of  C  and  Co.,  or  order,  the  sum  of  &c.,  value  re- 
ceived as  by  advice ;  which  said  bill  the  said  R,  after- 
wards, on  &:c.,  at  &c.,  accepted,  and  thereafter  wards,  on 
the  same  day,  the  said  C  and  K,  in  the  name  and  style 
of  their  firm  and  partnership,  indorsed  the  said  bill,  the 
said  name  of  said  C  and  Co.  being  thereto  subscribed  by 
one  of  them,  and  by  that  indorsement,  appointed  the 
contents  to  be  paid  to  the  said  plaintiff;  of  which  said 
indorsement  the  said  R  then  and  there  had  notice; 
whereby  he  became  liable,  &c.     SJdorg.  55, 

For  that  one  D  &c.,  at  &c.,  on  &c.,  according:  to  the 

Indorsee  V.  ^  ^  ,  i      i  •  •      *  mi      i*  t 

Acceptor,  custom  of  merchants,  made  hiscertam  bill  of  exchange, 
o7dJ^wer.  "^^®r  ^^^  ^^^^  ^^  writing,  of  that  date,  directed  to  one  H, 
and  thereby  requested  the  said  H,  at  — -  day^s  sight,  to  pay 
one  P,  or  order,  the  sum  of  &c.,  and  afterwards,  on  &c., 
at  &c.,  the  said  P,  by  his  indorsement  under  his  hand,  on 
the  same  bill,  appointed  the  contents  thereof  to  be  paid  to 
the  said  W,  [plaintiff]  which  said  bill  the  said  W,  after- 
wards, on  &c.,  at  &c.,  presented  to  the  said  H  for  ac- 
ceptance, but  the  said  H  then  and  there  wholly  refused 
to  accept  the  same  &c.,  and  afterwards,  on  &c.,  at  Stc, 
the  said  W  presented  the  said  bill,  the  same  being  then 
payable,  to  the  said  H  for  payment,  and  the  said  H  then 
and  there  refused  to  accept  the  same,  whereupon  the 
said  W,  then  and  there  duly  protested  the  same  bill  ac- 
cording to  the  custom  of  merchants,  of  all  which  the  said 
R  [defendant]  then  and  there  had  notice ;  and  there- 
upon the  said  R,  then  and  there,  in  order  to  prevent  the 
said  bill  from  beuig  sent  back  and  returned,  under  pro- 
test, to  said  D,  accepted  the  same  bill  for  the  honor  of 
the  drawer,  and  thereby  became  liable,  &c.  1  Went.  316. 
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For  that  the  said  A,  [defendaat]  at  &c.,  on  &c.,  ac-  indotMr 
cording  to  the  custom  of  merchants,  made  his  second  bill  o7d^^ 
of  exchange  of  that  date,  directed  to  one  C,  and  thereby  »■  Drawer, 
requested  the  said  C,  at  &c.  days'  sight  of  the  second  bill, 
the  first  being  then  unpaid,  to  pay  to  D,  or  order,  the 
sum  of  &c.,  for  value  received,  and  place  &c. ;  and  after- 
wards, on  &c.,  at  &c.,  the  said  D  presented  the  same' 
bill  to  the  said  C  for  acceptance,  and  the  said  C  then 
and  there  refused  to  accept  the  same,  of  which  the  said 
A  then  and  there  had  notice  ;  and  the  plaintiff  thereaf- 
terwards,.  on  the  same  day,  at  the  special  request  of  the 
said  A,  and  to  give  credit  to  the  said  second  bill  Jf  the 
said  A,  and  in  honor  of  him,  according  to  the  •astom  of 
merchants,  indorsed  the  said  bill  by  writ^'g  h",  the 
plaintiff's  name  on  the  back  thereof,  wher'Oy  he  oecanje 
liable  to  pay  the  same,  if  not  paid  by  ^>d  C,  and  duly 
protested  therefor ;  and  the  plaintiff  Ja  fact  says,  that 
afterwards,  on  &c.,  at  &c.,  the  saHie  bill  vith  the  in- 
dorsement thereon  was  presented  to  the  said  C,  and  the 
said  C  was  then  and  there  requested  to  pay  the  same, 

the days,  limited  for  the  payment  thereof,  being 

elapsed  since  the  same  bill  was  protested  for  non-accept- 
ance, but  the  said  C  then  and  there  -efused  to  pay  the 
same,  the  said  A's  first  bill  beinr  "npaid ;  by  reason 
whereof  the  said  second  bill  w?  tj^n  and  there  duly 
protested,  according  to  the  cus»«»  ^^  merchants,  and  by 
Lason  of  the  premises  the  s^}  ^  ^^  ^^"  *'  '^^  ^T 
tiff,  severally  became  char>»5  ^^  '^P^y  '^^  ''"'^^ '\l 
sum  of  U  With  inte^-  -^^  ^^^^^  -^f  wS 
upon  sight  of  said  sec^  .J  ^^^  ^^^^^j,    ^^^^^ 

C  an'd  then^r^here  paid  the  said  D  the  sum  of  &c., 

•^L  •  *       *    ^  damages,  of  which  the  said  A  thereaf- 
with  interest  a^  u«»«"«"to'^''>  ♦u«,«k»  k« 

terwards,  oa'^®  ^^""^  ^*y'  ^^^  "^  ^^®'  thereby  be- 
came liabl"  °'*^* 

For  -«at  the  said  A,  [defendant]  at  &c.,  on  &c.,  made  ^»d»^* 
Lis  ,„'rtain  bill  of  exchange,  under  his  hand  in  writing  of  of  Payee « 
ttdt'date,  directed  to  one  C,  and  thereby  requested  the  i>»wer. 

said  C  by  the  name,  &c.  to  pay  the  said  P  in ;  days 

after  date  thereof,  the  sum  of  &c.,  value  received,  without 
further  advice,  which  said  bill  the  said  C  then  and  there 
accepted ;  and  afterwards,  on  &c.,  at  &c.,  the  said  D 
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died,  haying  first  daly  made  bis  last  will  and  testament, 
and  thereby  appointed  one  Q,  sole  executor  of  the  same, 
who  thereafterwards,  on  the  same  day,  duly  proved  the 
same,  and  took  upon  himself  the  burthen  of  the  execution 
thereof ;  and  thereafterwards,  on  the  same  day,  the  said 
Q,  as  such  executor,  by  his  indorsement  of  his  name,  in 
writing  on  the  same  bill,  appointed  the  contents  thereof 
to  be  paid  to  the  plaintiff,  and  afterwards,  on  &c„  at  &c., 
the  same  bill,  the  same  being  then  payable,  was  present- 
ed to  the  said  C  for  payment  thereof,  and  the  said  C 
Was  then  and  there  requested  to  pay  the  same,  but  the 
said  Ctben  and  there  wholly  refused  to  pay  the  same; 
.  whereupOk  the  said  bill  was  then  and  there  duly  protest- 
'  ®d  therefor,  x^f  all  which  the  said  A,  thereafterwards,  on 
the  same  day,  Vgd  notice,  and  thereby  became  liable,  &c, 
1  Went.  305 ;  3  Wils.  1 ;  1  T.  R.  487. 

8.  On  Policies  of  Insurance. 

For  a  total      For  that  the  plaintiff,  on  &c.,  at  &c.,  caused  to  be 

Xo(   niade  a  poUcy  of  Insurance,  wherein  is  contained  that  the 

in«^ce   plaintiff,  as  well  m  his  own  name,  as  in  the  names  of  all 

"*'     and  every  other  person  or  persons,  to  whom  the  same 

did  then,  might,  or  ^^uld  appertain,  in  part  or  in  aU, 

did  make   assurance,  \jd  ^^^^^  y^^^^^^f  K^^^  ^^ 

them  to  be  msured,  lost  ^  ^^^  ^        ^y^^  ^^^  ^^  ^^  ^ 
the  ship  A,  and  her  appurt.  ^^^^  ^     ^^  ^     ^^ 

thence  to  &c.,  (adopHng  the^yg         of  the  policy,  with 
no  other  change  than  the^hsti^^^^  the 

present  tenseX  of  which  Policy  o].  ^/^^^    ^  ^^^^  ^^^ 

forth,  the  said  D  thereafterwards,^  ^e  same  day  had 
notice,  and  m  consideration  that  the^j^^iff  bad,%hen 
and  there,  paid  the  said  D  the  premium  51^^    according 
to  the  tenor  of  the  said  policy,  and  promisu'^^  perform 
all  things  contained  in  the  writing  aforesaid,  >^  \^^  ggjj 
plaintiff's  part  to  be  performed,  the  said  D  \^^  ^^^ 
there  became  an  insurer  of  the  said  vessel  for  thev^yg^^ 
aforesaid,  according  to  the  tenor  and  effect  of  the  4d 
LoM  by     policy,  for  the  sum  of  &c.,  to  be  assured  by  the  writint 
^(r^eL.     aforesaid,  being  the  sum  subscribed  to  said  writing ;  and 
the  said  vessel,  on  &c.  upon  the  high  seas,  by  storms 
and  violence  of  the  seas,  upon  the  aforesaid  voyage  from 
&o.,  to  &c.,  was  sunk  and  utterly  lost  ;*  of  all  which  the 
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gaid  D,  on  &c.,  at  hc.^  had  notice  and  proof;  and  aU     ' 
though  tJie  plaintiff  has  performed  all  things  by  virtue  of 
the  said  policy,  on  his  part  to  be  performed,  yet  the  said 
D  has  not  paid  the  plaintiff  the  said  sum  of  &C.9  though 
oftan  thereunto  requested,  Sec. 

Note.  The  above  precedent  seems  to  be  defective,  because  it  con- 
tains no  averment  of  the  plaintiff's  interest ;  some  however  have 
made  a  qoestion  whether  it  can  be  necessary  to  have  such  an  aver- 
ment in  any  ease.  But  if  the  plaintiff  has  no  interest^  he  cannot 
recover  ;  and  if  he  makes  no  averment  of  it,  what  rekson  is  there  for 
intending  that  he  is  interested,  and  what  becomes  of  the  distinction 
between  policies  where  a  real  interest  is  covered,  and  merely  wager- 
ing policies  1  It  will  therefore  be  proper  to  insert  an  averment  of  the 
plaintiff's  interest  at  the  mark  *  in  the  above  form,  which  may  be  in 
the  following  terms ;  '*  and  the  plaintiff  avers,  that  his  interest  in  the  said 
ship  so  assured  as  aforesaid,  at  the  time  of  making  the  said  Policy  of 
Insirance,  as  also  at  tlie  time  of  the  happening  of  the  said  loss, 
amounted  to  a  large  sum  of  money,  viz.  to  the  sum  of  &c.,  insured  as 
aforesaid." 

For  that,  on  &c.,  at  &c.,  the  plaintiff  to  aiid  for  the  By  plaintiff 
use  and  benefit  of  the  estate  of  V,  deceased,  according  to  ?j;^^?, for 
the  custom  of  merchants,  caused  to  be  made  a  certain  ^eyae  of 

w  •  ,../••  .  11-1  s^  iDtes- 

writing  or  policy  of  insurance,  purporting  thereby  and  con-  tate's  e»- 
taining  therein,  that  the  plaintiff  for  the  estate  of  V,  ***®- 
deceased,  did  make  assurance,  &c.  [^as  in  the  policy ;] 
and  the  said  B,  [defendant]  then  and  there  subscribed 
the  said  policy  as  such  assurer,  for  jjf— ,  and  afterwards 
on  &c.,  the  said  brig  was  in  good  safety  at  Leith,  in 
Scotland,  her  port  of  discharge  there  in  said  policy  men- 
tioned, and  thereafterwards,  on  the  same  day  and  year, 
the  said  brig  with  divers  goods  and  merchandises  on 
board,  of  the  value  of  0 — ,  departed  and  sailed  from  said 
Leith,  upon  her  intended  homeward  bound  voyage,  from 
thence  to  New  York,  in  the  United  States  ;  and  the  plain- 
tiff avers,  that  one  E.  V,,  in  her  capacity  of  administratrix 
of  the  estate  of  the  said  V,  deceased,  then  and  from  thence 
utftil  and  at  thfe  time  of  the  loss  herein  after  mentioned, 
was  intierested  in  said  brig,  and  in  the  freight  of  said 
brig,,  to  the  amount  of  all  the  monies  by  her  insured,  or 
caused  to  be  insured  thereon ;  and  that  the  said  insu- 
rance so  made  as  aforesaid,  in  the  name  of  the  plaintiff, 
was  made  for,  and  on  the  account  of  said  £.  V.  in  her 
said  capacity,  and  for  the  benefit  of  the  estate  of  said  V, 
deceased,  to  wit,  at  S  aforesaid,  and  the  jplaintiff  avers, 
that  the  said  brig  with  the  said  goods  and  merchandises 
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*  on  board  of  her,  after  her  departure  from  said  Leith,  and 
whilst  she  was  sailing  from  thence,  upon  and  before  the 
completion  of  her  homeward  bound  voyage,  in  the  said 
Special  policj  of  assurance  mentioned,  to  wit,  on  &c.,  by  and 
Sff^ai  through  the  violence  of  the  winds  and  waves,  and  by  4he 
loss  by  perils  and  dangers  of  the  seas  and  tempests  was  greatly 
SwMjas,  damaged,  disjointed,  and  rendered  leaky,  her  quarter  . 
^-  boards  *stove  in,  her  sails  and  rigging  blown  to  pieces, 

whereby  the  said  brig  was  totally  disabled  froln  proceed- 
ing upon  her  said  voyage,  without  being  repaired,  and  in 
consequence  thereof,  and  for  the  purpose  of  such  repairs, 
and  for  the  safeguard  and  preservation  of  said  brig  and 
cargo,  was  forced  to  be  piloted  and  conveyed,  during  her 
distress,  into  a  port,  viz.  Norfolk,  in  Virginia,  and  there 
unloaded,  reloaded  and  repaired ;  and,  on  that  occasion, 
the  plaintiff,  by  his  agents  and  servants,  did  labor  in,  and 
about  the  safeguard  and  preservation  of  said  vessel  and 
cargo,  and  in  so  doing,  and  in  repairing  the  damages 
aforesaid,  of  said  vessel,  and  of  the  premises,  did  neces- 
sarily expend  the  sum  of  Sz:c.,  to  wit,  at  S  aforesaid,  on 
&c.,  whereby  the  saicj  B  by  force  of  the  policy  aforesaid, 
and  of  his  promises  aforesaid,  became  liable  to  pay  the 
plaintiff  0 — ,  being  the  rateable  proportion  of  the  ex- 
penses and  charges  aforesaid,  which  the  said  B  ought  to 
have  paid  and  contributed  in  respect  of  the  assurance 
aforesaid,  whereof  the  said  B  then  and  there  had  notice, 
&c.     Very  y.  Brown^  1800. 

For  an  av-      And  the  plaintiff  says,  that  afterwards,  and  during  the 
bypeiib^f  Said  voyagc,  to  wit,  on  &c.  on  the  high  seas,  to  wit,  at 

B^ecw**'  ^^'^  ^^^  ^  ^'^^P'  ^"^  *^^  tackle,  apparel,  and  furniture 
statement  thereof,  by  the  force  of  stormy  weather,  and  the  perils 
of  the  seas,  became  greatly  damaged  and  shattered,  and 
the  starboard  cable  of  the  said  ship,  and  the  mizen  sail 
thereof,  were  thereby  carried  away,  and  wholly  lost  to 
the  plaintiff,  and  also,  for  the  preservation  of  the  said 
ship  and  cargo,  the  master  of  the  said  ship  was  thereby 
obliged,  and  did  necessarily,  then  and  there,  cut  away 
the  larboard  anchor  of  the  said  ship  &c.,  whereby,  in  or- 
der to  repair  the  damage  done  to  the  said  ship,  and  the 
tackle,  apparel,  and  furniture  thereof,  as  aforesaid,  the 
said  ship  was  then  and  there  obliged  to  proceed,  and  did 
proceed,  to  the  port  of ,  to  unload  the  said  cargo, 
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to  wit,  at  &c. ;  by  means  of  which  said  several  premis- 
es^ and  of  the  expenses  occasioned  thereby,  the  said 
plaintiff  necessarily  sustained  an  average  loss,  to  wit,  of 
— ^-  per  cent,  upon  the  said  ship  so  insured  as  afore- 
said ;  and  in  consequence  thereof,  the  said'  D  then  and 
there  became  liable  to  pay  to  the  plaintiff,  the  sum  of 
$ —  being  his  proportion  of  the  said  average  loss,  for 
and  in  respect  of  the  said  sim)  of  &c.,  so  by  him  insured 
as  aforesaid  :  of  all  which  the  said  D,  afterwards,,  to  wit, 
on  &c.,  at  &c.,  had  notice  &c. 

To  follow  the  statement  of  the  loss^  notice^  and  defend-  statement 
ant^s  liability ;— and  thereupon  the  said  D,  and  the  plain-  jlwtoeit.' 
tiff  afterwards,  viz.  on  &c.,  at  &c.,  adjusted  the  said 
loss  at  the  sum  of  ^ —  per  cent,  and  the  said  D,  in  con- 
sideration of  the  premises,  then  and  there,  by  a  certain 
memorandum  in  writing,  by  him  subscribed,  undertook 
and  faithfully  promised  the  plaintiff,  to  pay  him  the  said 
sum  of  ^ — ,  so  by  him  insured  as  aforesaid,  on  &c«, 
then  next  following,  &c* 

For  that  the  plaintiff,  on  &c.,  at  &c.,  caused  to  be  ^^  ;  p^*'^- 

'  cv  ot  insiiT' 

made  a  certain  policy  of  insurance,  containing  therein,  ance  on 
that  the  plaintiff,  as  well  in  his  own  name,  as  for  and  in  g^j^p^^l 
the  name  and  names,  of  all  and  every  other  person  or  per- 
sons, to  whom  the  same  did,  mighty  or  should  appertain  in 
part  or  in  all,  did  make  insurance  &;c.  (set  out  the  policy  in 
the  past  tense  to  the  in  testimonium.)  And  by  a  certain 
memorandum  thereunder  written,  corn,  fish,  salt,  fruit, 
floar,  and  seed,  were  warranted  free  from  average,  unless 
general,  or  the  ship  should  be  stranded  ;  sugar,  tobacco, 
hemp,  flax,  hides,  and  skins  were  warranted  free  from 
average,  under  5  per  cent,  and  all  other  goods,  also 
the  ship  and  freight  were  warranted  free  from  average, 
under  5  per  cent,  unless  general,  or  the  ship  should  be 
stranded.  And  by  a  certain  other  memorandum  there- 
under written,  it  was  declared,  that  the  said  insurance 
was  on  goods.  As  by  the  said  policy  of  insurance,  and 
memoranda,  reference  thereunto  being  had,  will  more 
fully  and  at  large  appear.  And  the  plaintiff  avers^  that 
the  said  policy  of  insurance  and  memoranda  were  so  made 
by  the  plaint^  as  cforesaid,  as  the  agent  of  one  E.  F.  and 
far  his  use  and  benefit^  and  that  he  the  said  plaintiff  did 
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receive  the  order  far ,  and  effect  ihe  said  policy  of  tnstfr- 
ance  as  such  agent  as  aforesaid j  to  wit^  at  ^.  aforesaid. 
Of  all  which  premises  the  said  D  afterwards,  to  wit,  on 
&c.,  at  &t:.,  had  notice.  And  thereupon,  afterwards;  to 
wit,  on  &c.,  at  &c.,  in  consideration  that  the  plaintiff,  at 
the  special  instance  and  request  of  the  said  D,  had  then 
and  there  paid  to  the  said  D,  the  sum  of  $ — ,  ad  a  pre- 
mium for  the  insurance  of  the  sum  of  $ —  upon  the  said 
good3,  in  the  said  ship  or  vessel  in  the  said  voyage,  in 
the  said  policy  mentioned,  and  had  then  and  there  under- 
taken, and  faithfully  promised  the  said  D,  to  perform  and 
fulfil  all  things  in  the  said  policy  of  insurance,  contained, 
on  the  part  of  the  insured  to  be  performed  and  fulfilled,  the 
said  D,  then  and  there  undertook  and  promised  the  plain- 
tiff*, that  he  the  said  D  would  become  an  insurer  to  the 
plaintiff" of  the  said  sum  of  ;^— ,  upon  the  said  goods,  in  the 
said  ship  or  vessel,  in  the  said  voyage  in  the  said  policy 
of  insurance  mentioned,  and  would  perform  and  fulfil 
all  things  in  the  said  policy  of  insurance  mentioned, 
on  his  part  and  behalf,  as  such  insurer  of  the  said  sum 
of  0 — ,  upon  the  said  goods,  in  the  said  ship  or  vessel, 
in  the  said  voyage,  to  wit,  at  &c.  aforesaid.  And  the 
plaintiff*  further  avers,  that  heretofore,  viz.  on  &c.,  at  &c., 
divers  goods  of  great  value,  had  been  and  were  shipped 
and  loaded,  in  and  on  board  of  the  said  ship  or  vessel,  to 
be  carried  and  conveyed  therein,  in  the  said  voyage,  viz. 
at  &c.  aforesaid  ;  and  that  the  said  E.  F.  was  then  and 
there,  and  from  thence  continually  afterwards,  until  and 
at  the  time  of  the  loss  hereafter  mentioned,  interested 
in  the  said  goods,  in  the  said  policy  of  insurance  and 
memoranda,  mentioned,  and  so  shipped  on  board  the  said 
ship  as  aforesaid,  to  a  large  value  and  amount,  to  wit,  to 
the  value  and  amount  of  all  the  monies  by  him  ever  in- 
sured or  caused  to  be  insured  thereon,  to  wit,  at  &c. 
aforesaid.  And  the  plaintiff*  further  avers,  that  hereto- 
fore, to  wit,  on  fee,  the  said  ship  or  vessel,  with  the 
said  goods  on  board  thereof,  departed  and  set  saij  from 
&c.  aforesaid,  on  her  said  voyage  towards  &c.  aforesaid, 
and  afterwards,  while  the  said  ship  or  vessel  was  pro- 
ceeding on  her  said  voyage,  and  before  her  arrival  at 
&c.,  the  said  ship  or  vessel,  with  the  said  goods  on  board 
thereof,  as  aforesaid,  were,  on  the  high  seas,  to  wit,  at 
&c.,  with  force  and  arms,  and  in  a  hostile  manner,  cap* 
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tured,  seized^  and  taken  by  certain  subjects  of  fec^and 
thereby  the  said  goods,  then  and  there  became,  and 
were  wholly  lost  to  the  said  E.  F,,  and  never  did  arrive 
at  Sec.  aforesaid ;  of  all  which  said  several  premises,  the 
said  D  afterwards,  to  wit,  on  &c.,  at  &;c.,  had  notice, 
and  was  then  and  there  requested  by  the  plaintiff,  to  pay 
him  the  said  sum  of  ^ — \  so  by  him  insured  as  afore- 
said &c. 

It  is  unnecessary  to  make  profert  of  a  policy  of  insurance.     1  Sid. 


It  is  not  necessary  that  the  particular  description  of  the  person,  as 
stated  in  the  policy,  should  be  alleged  in  the  declaration.  Nor  is  it 
necessary  to  state  more  of  the  policy,  than  relates  to  the  right  of  ac- 
tion. Whatever  relates  to  the  cargo  merely,  may  be  omitted  where 
the  action  concerns  only  the  ship,  and  vice  versa.  The  captain's  name 
may  be  omitted,  as  also  the  liberty  to  touch  at  ports,  where  the  cause 
does  not  turn  on  it.  If  the  policy  is  not  a  valued  one,  the  valuation 
in  the  policy  may  be  omitted.  The  peril,  which  occasioned  the  loss, 
is  the  only  one  necessary  to  be  stated.  Park.  189 ;  Lawes  on  As- 
sumpsit, 387. 

The  memorandum,  at  the  bottom  of  a  policy,  need  not  be  mention- 
ed, when  the  loss  is  total,  nor  where  it  is  an  average  loss,  unless  it  be 
a  general  one,  or  arise  from  stranding. 

In  general,  the  voyage,  the  commencement  and  termination  of  the 
risk,  and  the  happening  of  the  events,  should  be  correctly  set  out. 
The  acknowledgment  of  the  receipt  of  payment,  or  an  averment  of 
payment,  should  be  contained  in  the  declaration.  All  warranties  or 
stipulations^  affecting  the  voyage,  or  the  insurance,  should  also  be 
stated. 

Where  the  policy  is  on  goods,  it  should  he  alleged,  or  should  appear 
by  necessary  inference,  that  the  goods  on  board  the  ship,  where  those 
insared.     2  B.  dt  P.  153 

It  should  appear  that  the  plaintiff  was  interested  at  the  time  of  the 
iusvrcmce. 

Proof  of  interest,  in  any  share  of  the  property  insured,  will  support 
a  general  averment  of  interest,  and  the  plaintiff  will  recover  according 
to  the  amount  of  it.     3  Esp.  185 ;  2  B.  &  P.  240. 

When  the  policy  is  a  valued  one,  the  averment  usually  is,  that  the 
plaintiff  was  interested  in  a  large  amount,  viz.  the  amount  stated  in  the 
policy  ;  if  an  open  one,  the  amount  of  the  sums  insured.  The  aver- 
ment of  interest  should  be  made  in  general  terms,  because  under  it 
any  insurable  interest  may  be  proved ;  but  a  special  averment  of  inter- 
est can  only  be^ proved  as  alleged. 

If  the  insurance  is  effected  by  an  agent,  named  in  the  policy  as 
agtntfor  the  person  interested,  the  action  should  properly  be  brought 
in  the  name  of  the  principal ;  but  if  it  is  effected  hy  an  agent,  but  it 
does  not  so  appear  on  the  policy,  the  action  may  be  brought  in  the 
name  of  either,  with  an  averment  that  it  was  made  for  the  use  of  the 
person  really  interested. 

The  averment  usually  made,  that  th^  ship  was  in  safety  fcc.  on  the 
day  of  sailing,  is  obviously  unnecessary,  in  an  action  on  a  policy  on 

22 


170  ASSUMPSIT. 

shkpf  lost  or  not  h$t^  because  the  policy  equally  attachefl,  whether  it 
be  true  or  not. 

The  declaration  should  contain  averments,  that  the  vessel  sailed 
within  or  at  the  appcMnted  time,  with  convoy  &c.,  and  should  show 
that  all  representations  or  warranties  were  complied  with,  if  lo  be 
performed  infuturo,  i.  e.  afler  the  signing  of  the  policy. 

The  loss  must  be  averred  to  have  happened  within  the  risks  insured 
against,  and  should  be  stated  with  sufficient  certainty,  for  the  defend- 
ant to  know  what  he  is  to  answer.  It  is  usual  to  allege,  that  the 
goods  were  damaged  &/C.  on  the  high 'seas,  and  by  reason  thereof  be* 
came  lost  to  the  plaintiff  at  d^c,  within  a  proper  county.  If  the  plain- 
tiff declares  for  a  partial  loss,  he  cannot  give  evidence  of  any  loss  be* 
yond  the  amount  alleged,  but  under  count  for  a  total  loss,  he  may 
give  a  partial  ope  in  evidence.     2  Bur.  904. 

It  is  doubtful  whether  it  be  necessary  to  allege  notice  of  the  loss 
to  the  defendant ;  if  a  request  is  alleged,  it  will  be  sufficient. 

It  is  usual  to  add  a  count  for  money  had  and  received,  to  cover  the 
premium,  and  one  on  an  account  stated,  to  authorize  the  introduction 
of  evidence  admitted  between  the  parties,  or  an  award  d&c,  or  an  ad- 
justment, which  last  however  may  be  introduced  on  the  count  on  the 
policy.     8ee  Doug.  301 ;  Marsh.  636,  682 ;  Peakc's  R.  227. 

Statement  of  losses  by  the  happening  of  the  usual  risks. 

I'O^^y  And  the  plaintiff  avers^  that  the  said  ship  or  vessel^ 
the  aeat.  afterwards,  viz.  on  &Cm  departed  and  set  sail  on  the  said 
voyage,  with  the  said  goods  and  merchandise  on  board 
her,  as  aforesaid,  and  while  proceeding  on  her  said  voy- 
age, with  the  said  goods,  and  before  her  arrival  at  &c, 
aforesaid,  viz.  on  &c.,  the  said  ship,  with  the  said  goods 
and  merchandise  on  board  her  as  aforesaid,  was  by  and 
through  the  mere  dangers  of  the  seas,  and  the  force  and 
violence  of  the  winds  and  waves,  wrecked,  foundered) 
and  sunk  in  the  seas,  whereby  the  said  goods  and  mer- 
chandise became  totally  lost,  to  wit,  at  &c.,  on  &c.,  of 
all  which  premises  the  said  D  thereafterwards,  viz.  on 
&c.,  at  &c.,  had  notice,  &c. 

Low  by         And  the  plaintiff  avers,  that  the  said  ship  afterwards^ 

^ptareby  ^jjjig  proceeding  on  her  voyage  asfforesaid,  viz.  on  &c., 

unknown,   at  &c.,  was,  by  force  and  violence,  arrested  and  restrained, 

by  certain  people  unknown  to  the  plaintiff,  on  the  coast 

of  &c.,  whereby  the  said  ship  and  freight  became  totally 

lost,  &c. 

Low  by         And  ihe  plaintiff  avers,  that  the  said  ship,  while  pro- 

SSStei!"^  ceeding  on  her  said  voyage,  and  before  her  arriral  at  &c. 

aforesaid,  viz.  on  &c.,  at  &c.,  upon  the  high  seas,  with 

force  and  arms,  was  attacked  in  a  hostile  manner*  and 
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taken  and  carried  away  a  prize  by  certain  enemies  of  the 
United  States^  viz.  by  certain  subjects  of  &c.,  being  then 
and  still  at  enmity  and  open  war  with  the  United  States 
of  America,  and  thereby  the  same  ship,  with  all  the 
tackle,  apparel,  boat  and  other  furniture  thereof,  became 
and  was  tqfally  lost  to  the  plaintiff,  viz.  at  &c.,  of  all 
which  said  several  premises  the  said  D,  &c. 

And  the  plaintiff  avers,  that  the  said  ship,  while  pro-  Lo«  by 
ceeding  on  her  said  voyage  as  aforesaid,  and  before  her  ^' 
arrival  at  &c.  aforesaid,  viz.  on  &c.  on  the  high  seas,  was 
burnt  and  consumed  with  and  by  fire,  and  the  said  goods 
and  merchandise,  then  being  and  remaining  in  and  on 
board  the  said  ship,  were  thereby  then  and  there  wholly 
burnt  and  consumed  by  fire,  and  became  wholly  lost  to 
the  said  owners  thereof ;  of  all  which,  &c. 

And  the  plaintiff  further  says,  that  afterwards,  and  be-  Loss  hj 
fore  the  arrival  of  the  said  ship  with  the  said  goods  and  ^**™*^' 
merchandise,  at  &c.  aforesaid,  the  master  and  mariners 
in  and  on  board  the  said  last  mentioned  ship,  in  a  barra- 
trous and  fraudulent  manner,  without  the  knowledge  and 
against  the  will  of  the  plaintiff,  took  and  carried  away 
the  said  ship  with  the  said  goods  and  merchandise,  so  on 
board  her  as  aforesaid,  to  places  unknown  to  the  plain^- 
tiff,  and  converted  and  disposed  thereof  to  their  own  use ; 
and  the  said  plaintiff  thereby  wholly  lost  the  said  ship 
and  the  said  goods  and  merchandise,  so  dn  board  her  as 
aforesaid,  and  the  profits  thereof ;  of  all  which  said  sev- 
eral premises  the  said  D,  &c. 

And  the  plaintiff  avers,  that  the  said  ship  afterwards,  Goods 
while  proceeding  on  her  said  voyage,  and  before  her  arri-  Jy"*Sj. 
val  at  &c.,  on  the  high  seas,  viz.  on  &c.,  at  &c.,  was  by 
and  through  the  mere  dangers  of  the  seas,  and  the  vio- 
lence of  the  winds  and  waves,  greatly  damaged,  and  ren- 
dered leaky  between  the  planks,  and  greatly  filled  with 
water,  and  the  said  goods  and  merchandise  tbel'eby,  then 
and  there  in  the  said  voyage,  were  wetted,  damaged,  and 
wholly  spoiled,  and  thereby  rendered  of  no  use  or  value 
to  the  proprietors  thereof ;  &c. 

And  the  plaintiff  avers,  that  the  said  ship  afterwards,  Shipioit 
while  proceeding  on  her  voyage,  and  before  her  arrival  ^^'J« 
at  &c.,  upon  tte  high  seas,  to  wit,  at  &c.,  was  greatly  woimi. 
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eaten)  damaged,  and  destroyed  by  worms,  and  thereby, 
and  by  the  force  of  stormy  weather,  and  by  the  perils  ojf 
the  seas,  the  said  ship  was  rendered  of  no  use  or  value  to 
the  plaintiff,  and  was  thereby  wholly  lost  to  him,  to  wit, 
at  &c.  aforesaid,  of  all  which  the  said  D,  &c. 

Loss  in  And  the  plaintiff  avers,  that  afterwards,  and  while  the 

quence  of  Said  ship  with  the  said  merchandise  so  laden  on  board 
upcm^b^n  ^^^  ^^  aforesaid,  was  proceeding  on  her  said  voyage,  to 
eoemy  &c.  wit,  ou  &c.,  ou  the  high  seas,  viz.  at  &c.,  the  said  ship 
was  attacked  with  force  and  arms,  and  fired  upon  by  cer- 
tain men  of  war,  to  the  plaintiff  unknown,  and  was  then 
and  there  so  greatly  shattered  and  damaged  in  her  hull, 
masts,  and  rigging,  that  by  reason  thereof  the  said  ship, 
with  all  her  tackle,  apparel,  ordnance,  boat,  and  furni- 
ture, together  with  the  said  merchandise,  so  laden  on 
board  of  the  said  ship  as  aforesaid,  were  afterwards,  viz. 
on  &c.,  at  &c.,  sunk  in  the  sea  and  destroyed,  aud  there- 
by became  wholly  lost  to  the  plaintiff,  viz.  at  &c. ;  of  all 
which  the  said  D,  &c. 

Case.  The  plaintiiT  freighted  some  corn  at  Stocktoi^,  for  a  voyage 
to  Lisbon,  and  by  the  charter-party,  covenanted  to  pay  the  master 
one  half  of  the  freight,  on  his  signing  bills  of  lading  at  Stockton. 
They  accordingly  paid  him  J^I20,  in  part  of  this  half;  but  the  ship 
being  bilged,  atid  disabled  from  proceeding  in  the  voyage,  they  refused 
to  pay  him  the  remainder  of  the  moiety  of  the  freight.  The  master 
therefore  brought  an  action  on  the  charter-party,  and  recovered*. 
The  plaintiffs  having  insured  the  freight  advanced,  brought  the  fol- 
lowing action. 

Poii"on  ^^^  ^^^^  whereas  the  plaintiffs,  on  &c,,  at  &c,,  caused 
money  ad-  to  be  made  a  certain  policy  of  insurance,  containing 
S?^f/**'  therein,  that  the  plaintiffs  did  cause  themselves  to  be  as- 
sured, lost  or  not  lost,  at  and  from  S  to  L,  upon  any 
kinds  of  goods  and  merchandise  ;  and  also  upon  the  body 
&c.  of  the  good  ship,  called  the  Duke  of  York,  whereof 
C  was  master  &c.,  for  that  then  present  voyage  &c.,  be- 
ginning the  adventure  upon  the  said  goods  and  merchan- 
dise, from  the  lading  thereof  on  board  the  said  ship  at  S 
aforesaid,  and  from  her  arrival  at  S,  and  so  should  con- 
tinue during  her  abode  there,  upon  the  said  ship  &:c.  and 
until  the  said  ship  &c.  should  arrive  at  L ;  upon  the  said 
ship  &c.,  until  she  had  moored  at  anchor  twenty-four 
hours  in  good  safety ;  and  upon  the  goods  and  merchan- 
dise, until  the  same   should  be  discharged  there,  and 
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safely  landed  ;  and  it  should  be  lawful  for  the  said  ship 
&c.  in  that  voyage  to  proceed  and  sail  to,  and  touch  and 
stay  at,  any  ports  or  places  whatsoever,  without  preju- 
dice to  that  insurance ;  the  said  ship  &c.,  goods  and 
merchandise  &c.,  for  so  much  as  concerned  the  assureds, 
by  agreement  between  the  assureds  and  assurers  in  that 
policy,  were  and  should  be  valued  at  the  sum  insured, 
being  money  advanced  on  the  freight.  And  the  said  plain- 
tiffs aver,  thsit  the  said  C,  mentioned  in  the  said  policy 
of  insurance,  before  the  making  thereof,  and  from  thence 
until  and  at  the  time  of  the  loss  and  misfortune,  herein- 
after mentioned,  was  master  of  the  said  ship,  called  the 
Duke  of  York,  in  the  said  policy  of  insurance  mentioned, 
and  the  said  plaintiffs  &;c.  before  the  making  of  the  said 
policy  of  insurance,  viz.  on  &c.,  at  &c.,  had  hired  to 
freight  the  said  ship  of  the  said  C  &c.,  and  the  said  C 
had  let  to  freight  the  said  ship  for  carrying  a  cargo  of 
goods  from  S  aforesaid  to  L  aforesaid,  to  be  thereafter 
paid  to  the  said  C  for  the  same,  and  which  said  cargo 
was  accordingly,  at  &;c.,  on  &c.,  put  on  board  the  said 
ship,  and  by  the  terms  of  that  letting  and  hiring,  one  half 
of  the  said  freight  was  to  be  paid  to  the  said  C  on  his 
signing  the  bills  of  lading  for  the  said  cargo,  at  S,  which 
said  bills  of  lading  the  said  C  then  and  there  signed,  and 
the  half  part  of  the  said  freight  amounted  to  £-r-^,  and 
the  plaintiffs  then  and  there  paid  the  same  to  the  said  C, 
and  the  said  half  of  the  said  freight  so  paid,  and  to  be 
paid  by  the  plaintiffs  was  the  interest  of  the  plaintiffs, 
which  was  intended  by  them  to  be  instired  by  the  said 
policy  of  insurance,  and  which  was  afterwards  insured 
thereby  accordingly  ;  of  which  said  policy  of  insurance, 
the  said  D,  on  &c.,  at  &c.,  had  notice,  and  thereupon 
then  and  there,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  said  D,  had  then  and  there  paid  to  the 
said  D,  the  sum  of  &c,  as  a  premium  for  the  insurance 
of  £100  &;c.,  upon  the  premises,  contained  in  the  said 
policy  of  insurance,  as  to  the  said  half  of  the  said  freight, 
and  had  then  and  there  undertaken  and  promised  the 
said  D,  to  perform  all  and  singular  the  premises  in  the 
said  policy  of  insurance  contained,  on  the  behalf  of  the 
insured  to  be  performed,  the^  said  D  undertook  and  faith- 
fully promised  the  plaintiff,  that  the  said  D  would  be-  • 
come  an  insurer  for  the  sum  of  &c.,  upon  the  premises 
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mentioned  in  the  said  policy  of  insavance,  as  to  the  said 
half  of  the  said  freight,  and  that  he  would  perform  all 
and  singular  the  premises,  in  the  said  policy  of  insurance 
contained,  on  his  part  to  be  performed,  as  to  the  said  sum 
of  &c.,  and  then  and  there  subscribed  the  said  policy  of 
insurance,  as  such  insurer  for  the  said  sum  of  &c.  And 
the  plaintiffs  aver,  that  the  said  ship,  on  &c.,  at  &c.,  was 
in  good  safety  at  S  aforesaid ;  and  thereafterwards,  on 
the  same  day,  divers  goods  &c.  to  a  large  amount,  viz.  to 
the  value  of  &c.,  were  laden  on  board  the.  said  ship,  to 
be  carried  from  said  S  to  said  L,  in  her  said  voyage,  and 
on  freight  as  aforesaid  ;  and  the  said  goods  &c.  remained 
laden  on  board  the  said  ship  from  thence,  until  and  at 
the  happening  of  the  misfortune  hereafter  mentioned  ; 
and  the  said  sum  of  &c.,  part  of  the  said  freight,  was  so 
paid,  and  agreed  to  be  paid,  by  way  of  advance  as. afore- 
said to  the  said  C.  And  the  plaintiffs  further  say,  thai 
the  said  ship  with  the  said  goods  &c.  so  laden  and  re- 
maining on  board  her  as  aforesaid,  viz.  on  &c.,  departed 
from  S  aforesaid,  on  her  said  voyage  towards  L  aforesaid ; 
but  that  the  said  ship,  with  all  her  tackle  &c.,  and  goods 
&c.,  so  laden  and  being  on  board  her  as  aforesaid,  or  any 
part  thereof,  did  never  arrive  at  the  said  port  of  L,  or 
finish  the  said  voyage,  but,  on  the  contrary  thereof,  the 
said  ship  &c.  with  the  said  goods  &c.,  whilst  she  was 
so  proceeding  on  her  said  voyage,  after  her  said  depart- 
'  ure  from  said  S,  and  upon  her  arrival  at  the  said  port  of 
L,  viz.  on  &c.,  on  the  high  seas,  viz.  at  &c.,  was,  by  the 
^^iSs  M"  ^^^^^  ^^^  violence  of  the  winds  and  waves,  and  stormy 
the  seas,  and  tcmpestuous  weather,  and  the  mere  dangers  and  per- 
ils of  the  seas,  stranded  and  broken  to  pieces,  and  ren- 
dered incapable  of  proceeding  on  her  said  voyage,  and 
the  said  goods  were  thereby  damaged  and  spoiled,  so 
that  they  could  not  go  the  said  voyage,  to  the  end  there- 
of; whereby  the  whole  money,  advanced  and  agreed 
to  be  advanced  on  the  said  freight,  was  wholly  lost  to 
the  plaintiffs ;  of  alt  which  said  premises  the  said  D,  oq 
&c.,  at  &c.,  had  notice,  and  was  then  and  there  required 
by  the  plaintiffs  to  pay  the  sum  of  &c.,  parcel  ot  the  said 
sum  of  &c.,  so  by  him  assured  as  aforesaid,  and  which 
the  said  D  ought  to  have  paid  to  the  plaintiffs  according 
to  his  promise  &c.  Abridged  from  English  Marmscript 
of  J.  Yates.    See  4  DalL  459 ;  2  Johns.  346. 
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For  that  whereas  the  plaintiff,  on  &c.,  at  &x.9  caused  on  a  pou- 
to  be  made  a  certain  policy  of  insurance,  containing  ^  ^'^  ^' 
therein,  that  in  consideration  of  &c.  per  cent,  the  receipt 
of  which,  the  several  persons  whose  names  were  thereto 
subscribed,  thereby  acknowledged,  and,  according  to  that 
rate,  for  every  greater  or  less  sum  received  of  the  plaintiff, 
they,  whose  names  are  thereto  subscribed,  did  for  them- 
selves &c.  (follow  the  language  of  the  policy)^  promise 
&c.  that  they  &c.  would  pay  &c.  unto  the  plaintiff,  his 
&c*  the  full  sum  and  sums  of  money,  which  they  had 
thereunto  respectively  subscribed,  on  the  following  con- 
ditions, (that  is  to  say)  in  case  £.  F.  of  &c.  should  die, 
or  decease  out  of  his  natural  life,  by  any  ways  or  means 
whatsoever,  suicide  and  the  hands  of  justice  excepted, 

at  any  time  between  the day  of  &c,,  and  the 

day  of  &c.,  both  days  included ;  and  by  the  said  policy  of 
insurance,  the  interest  of  the  plaintiff,  in  the  life  of  the 
said  £•  F.  was  valued  at  the  sum  insured  ;  and  by  a  cer- 
tain memorandum  thereunder  written,  the  said  £.  F. 
was  warranted  in  health ;  as  by  the  said  policy  of  insur- 
ance, and  memorandum  more  fully  appears;  of  which 
said  policy  the  said  D,  on  &c.,  at  &c.,  had  notice,  and  ' 
thereupon  then  and  there,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  said  D,  had  then  and  there 
paid  to  the  said  D,  the  sum  of  ^ — ,  as  a  premium  for 
the  insurance  of  the  sum  of  ^ — ,  upon  the  premises 
mentioned  in  the  said  policy  of  insurance,  and  had  then 
and  there  promised  the  said  D,  to  perform  all  things,  in 
the  said  policy  of  insurance,  contained  on  the  part  of  the 
insured  to  be  performed,  he  the  said  D  undertook  and 
then  and  there  faithfully  promised  the  plaintiff,  that  he 
the  said  D,  would  become  an  insurer  to  the  plaintiff  of 
the  said  sum  of  ^ —  upon  the  premises  aforesaid,  and 
would  perform  all  things,  in  the  said  policy  of  insurance 
contaioedjon  his  part,  as  such  insurer,  to  be  performed;  and 
the  said  D  then  and  there  became  an  insurer  to  the  plain- 
tiff, and  then  and  there  subscribed  the  said  policy  of  insur- 
ance, as  such  insurer  of  the  said  sum  of  ^ — ,  as  aforesaid ; 
and  the  plaintiff  avers,  that,  at  the  time  of  making  the 
said  policy  of  insurance,  and  of  the  promise  of  the  said 
D,  the  said  £.  F.  was  in  health,  and  that  the  plaintiff 
was  then,  and  from  thence  until  the  time  of  the  death  of 
the  said  £.  F.,  interested  in  the  life  of  the  said  £.  F., 
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to  the  amount  of  all  the  monies  by  him  ever  insured 
thereon,  to  wit,  at  &c.  aforesaid  ;  and  the  plaintiff  fur-  , 
ther  avers,  that,  after  the  making  of  the  said  policy  of 

insurance,  and  between  the  said day  of  &c-,  and  the 

said day  of  &;c.,  in  the  said  policy  of  insurance  men- 
tioned, the  said  E.  F.  died  and  deceased  out  of  his  nat- 
ural life,  by  other  means  than  by  suicide,  or  by  the  hands 
of  justice  ;  of  all  which  the  said  D  on  &c.,  at  &c.,  had 
notice ;  and  was  then  and  there  requested  by  the  plain- 
tiff, to  pay  him  the  said  sum  of  ^ — ,  so  by  him  assured 
as  aforesaid,  but  the  said  D  then  and  there  wholly  refus- 
ed so  to  do. 


9.  For  General  Average. 

For  that  whereas  the  plaintiff,  before  and  at  the  time 
of  the  happening  of  the  losses  hereinafter  mentioned, 
was  owner  of  a  certain  vessel  called  the  Star,  and  of  her 
tackle,  anchors,  masts,  boats,  and  appurtenances,  the 
isame  being  of  great  value,  to  wit,  of  the  value  of  $ — , 
,  and  which  said  vessel  was  then  proceeding  on  a  certain 
voyage,  to  wit,  from  &c.  towards  &c.,  with  certain  goods 
of  the  said  D  of  great  value,  viz.  of  the  value  of  ^ — ,  on 
board  thereof,  to  be  carried  and  conveyed  therein  on 
freight  during  the  said  voyage,  to  wit,  at  &c.;  and 
whereas,  while  the  said  vessel  was  proceeding  on  her 
said  voyage  with  the  said  goods  on  board  thereof,  viz. 
on  &c.,  at  &c.,  by  the  violence  of  tempestuous  weather, 
one  of  the  anchors  belonging  to  the  said  vessel,  and  then 
and  there  being  the  property  of  the  plaintiff,  and  of  great 
value,  to  wit,  of  the  value  of  ^ — ,  was  forced  overboard 
out  of  the  said  vessel,  and  became  entangled  in  the  rig- 
ging thereof;  and  thereupon,  in  order  to  preserve  the 
said  vessel,  and  the  goods  on  board  thereof,  it  became 
necessary  to  cut  away  the  jibs,  &c.  and  other  parts  of  the 
rigging  belonging  to  the  said  vessel,  and  the  property 
of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
^ — ^  and  the  same  were  then  and  there  accordingly  cut 
away,  and  thereby  then  and  there  became  wholly  lost  to 
the  plaintiff;  and  the  plaintiff  further  says,  that  by  means 
of  the  said  damage  and  loss,  occasioned  as  aforesaid,  the 
said  vessel  was  so  greatly  damaged,  that  it  became  ne- 


ASSUMPSIT.  1 77 

cessary  for  the  preservation  of  the  said  vessel  and  goods, 
to  put  back  again  to  said  M)  and  there  to  repair  the  said 
damages;  and  the  said  vessel,  with  the  said  goods  on 
board  thereof,  did  thereupon  then  and  there  put  back 
again  xo  said  M,  and  the  said  damage  was  then  and  there 
repaired,  and  the  necessary  expenses,  incurred  by  the 
plaintiff  in  the  premises,  amounted  to  the  sum  of  $ — ; 
and  the  plaintiff  further  says,  that,  whilst  the  said  vessel 
was  so  repairing  as  aforesaid,  to  wit,  on  &c.,  at  &c., 
the  plaintiff  was  obliged  to  pay  the  wages  and  mainte- 
nance of  the  crew  on  board  the  said  vessel,  amounting  in 
the  whole  to  0 — ;  and  the  said  goods  were  then  and 
there  preserved,  and  arrived  safely  into  the  possession  of 
the  said  D  ;  of  all  which  the  said  D,  on  &c.,  at  &c.,  had 
notice  ;  and  by  reason  of  the  premises,  the  said  D  being 
the  owner  of  the  said  goods,  so  preserved  as  aforesaid, 
became  liable  to  contribute  to  the  said  losses,  damages, 
and  expenses  in  a  general  average,  and  thereupon,  in 
consideration  thereof,  the  said  D  afterwards,  viz.  on  &:c., 
at  &c.,  promised  the  plaintiff  to  pay  him  so  much  money, 
as  he  the  said  D,  as  owner  of  the  said  goods,  was  liable 
to  contribute  to  the  losses  and  expenses  aforesaid,  in  a 
general  average,  upon  request ;  and  the  plaintiff  avers, 
that  the  said  D,  as  owner  as  aforesaid,  was  liable  to 
contribute  to  the  losses  and  expenses  aforesaid,  in  a  gen- 
eral average,  a  large  sum  of  money,  viz.  the  sum  of 
$ —  7  whereof  the  said  D,  on  Slc,  at  &c.  had  notice  ; 
yet,  though  often  requested  &c. 

Note.  In  order  to  entitle  one  to  contribution,  the  sacrifice  must 
be  necessary  to  save  the  vessel  6lc.  and  must  be  made  with  that  view, 
and  that  consequence  must  follow. 

Neither  sailors'  wages,  nor  the  ship's  provisions,  nor  the  wearing 
apparel,  nor  personal  ornaments  of  those  on  board,  contribute.  But 
jewels  6lc.  when  merely  merchandise,  as  also  gold  and  silver,  con- 
tribute; See  Park  on  Insurance,  128;  2  Pickering's  R.  1. 

The  value  of  property  sacrificed,  is  that  which  other  similar  mer- 
chandise saved,  was  sold  for,  deducting  freight  and  charges.  Park. 
127. 

10.  On  Collateral  Undertakings. 

For  that  whereas  one  H,  on  &c.,  at  &c.,  was  indebt-  Onanuo- 
ed  to  the  plaintiff,  in  the  sum  of  $ — ,  with  interest  JpaycL 
therefor,  according  to  the  note  of  the  said  H,  under  his  d«ht  of 

23 


178  ASSUMPSIT. 

another,  in  faand^  given  to  the  plaintiff  long  before^  viz.  on  &c.,  and- 
tioSlttS!?"  being  so  indebted,  the  plaintiff  was  about  to  sue  the  said 
^^Mf^  H,  for  the  recovery  of  the  said  sum,  with  the  interest 
bear  to  sue'  thereon  due ;  and  the  said  D,on  &c.,  at  &Cr,  in  considera- 
tion that  the  plaintiff  would  then  and  there,  at  the  spec- 
ial request  of  the  said  D,  forbear  to  sue  the  said  H,  for 
the  purpose  and  cause  aforesaid,  promised  the  plaintiff  to 
pay  him  the  said  sum  of  money,  and  the  interest  due 
thereon,  owing  &c.  as  aforesaid,  by  the  said  H  to  the 
plaintiff;  and  the  plaintiff  avers,  that,  confiding  in  the 
said  promise  of  the  said  D,  he  hath  hitherto  forebome 
to  sue  the  said  H,  and  hath  never  commenced  an  action 
against  the  said  H  in  this  behalf ;  and,  although  a  rea- 
sonable time  for  the  payment  of  the  said  sum  of  money 
and  interest,  so  owing  by  the  said  H,  hath  long  since 
elapsed,  viz.  on  &c.y  yet  the  said  D,  though  on  &c.,  at  &c., 
requested,  hath  never  paid  the  same,  but  wholly  neglects 
and  refuses  so  to  do ;  and  the  said  sum  of  money  and  in- 
terest, so  owing  from  the  said  H  as  aforesaid,  is  still  un- 
paid, and  in  arrears  to  the  plaintiff.     See  3  fVent.  436. 

On  an  iin-       For  that  the  said  D  and  the  plaintiff,  on  &c«,  at  &c, 
to^y"^e  had  discoursed  concerning  a  note  of  hand,  given  before 
debto{      that  time  for  value  received  by  one  E,  son  of  the  said  D, 
^nsi^n-^  to  the  plaintiff,  dated  ar&c.  for  ;^100,  and  interest  there- 
^'to  *for-    ^^^  ^''^  paid,  and  for  which  the  said  D,  before  that  time, 
beaiinp^to  promised  to  be  bound  with  his  said  sou,  to  the  plaintiff; 
«w  hwn.    Y^^iij^jjj  said  sum,  with  the  interest,  was  on  &c.  wholly 
unpaid ;  and  the  plaintiff  was  then  determined  [about] 
to  commence  a  suit  to  the  then  next  court  of  Common 
Pleas,  to  be  holden  in  said  county  of  G,  against  the  said 
E,  to  recover  the  principal  sum  and  interest  of  the  said 
note.     And  the  said  D,  on  &c.,  at  &c.,  in  consideration 
that  the  plaintiff  would  forbear  suing  said  £,  and  also 
tbat  the  plaintiff  would  take  wood,  in  part  payment  of 
ssaid  principaKand  interest,  by  a  note  and  memorandum, 
promised  the  plaintiff  to  pay  him  the  same,  and  interest. 
And  the  plaintiff  in  fact  says,  that  he,  trusting  to  the  said 
promise  of  said  D,  forbore,  and  hath  ever  since  forborne 
Co  bring  any  suit  against  said  E,  and  that  he  hath  al- 
ways been  ready  and  willing  to  take  wood  of  the  said  D, 
in  payment  of  said  note  and  interest,  and  that  he,  the 
plaintiff,  hath  received  no  part  of  the  said  note,  but  that 
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the  same  is  still  unpaid,  and  that  the  said  D  hiath  paid  no 
part  of  said  notCi  though  requested  [and  though  a  rea- 
sonable time  for  that  purpose  hath  elapsed]  but  wholly 
refuses  so  to  do*  Thacher. 

Note.  In  cases  of  collateral  undertakings  under  the  statute  of 
frauds^  the  plaiqtifT  should  declare  specially ;  but  it  is  not  necessary 
to  state  that  the  promise  or  agreement  was  in  writing. 

Where  goods  were  furnished  to  a  third  person,  in  consequence  of 
a  letter  from  the  defendant,  stating  that  he  would  answer  for  the 
payment,  and  the  plaintiff  brought  indebitatus  assumpsit  for  goods 
sold  to  the  defendant,  and  at  his  request  delivered  to' such  third  per- 
son, the  plaintiff  was  non-suited.     Mines  v.  ScuUhorp,  2  Camp.  215. 

A  promise  to  pay  the  debt  of  another,  in  writing,  and  signed  by  the 
party  intending  to  be  bound,  is  a  sufficient  compliance  with  the  stat- 
ute  of  frauds,  without  any  recital  in  the  writing  of  the  consideration, 
npon  which  the  promise  is  founded.  PcLckard  v.  Richardson  et  al,^ 
17  Mass.  R.  122.  This  decision  in  Massachusetts  overrules  the  de- 
cision of  Wain  v.  Warhers,  5  East,  16.  But  in  New  York,  in  Sears 
et  al.  r.  Brink  et  aL;  3  Johns.  211,  it  is  decided  that  the  considera- 
tion, as  well  as  the  promise,  must  be  in  writing,  and  the  case  of  Wain 
V.  Warlters  is  recognised  as  law. 

11.  On  Contracts  of  Indemnity. 

For  that  whereas  the  said  plaintiff,  at  &e.,  on  &c.,  at  f®^^^ 
the  request  of  the  said  D,  and  for  his,  the  said  D's  pro-  pUka^St^ 
per  debt,  together  with  the  said  D  and  one  A.  A.,  by  J[^%7dL. 
their  bond  of  that  date,^  duly  executed,  bound  themselves  fendants, 
jointly  and  severally  to  one  B.  B.,  his  heirs,  executors,  S^]^  li* 
administrators,  or  assigns,  in  the  full  and  just  sum  of  &c.,  ^^^ 
with  lawful  interest  on  or  before  &c.,  he  the  said  D  in  hereof 
consideration  thereof,  then  and  there  promised  the  said  jj^f^ 
plaintiff,  to  pay  the  said  B.  B.  the  sum  of  &c.,  with  inter-  sune  to 
est,  on  or  before  &c.  last  above  mentioned,  and  thereby  j^t***** 
save  him,  the  said  plaintiff,  harmless  and  indemnified, 
against  the  bond  aforesaid.     Now  the  said  plaintiff  says, 
that  although  the  said  —  day  of  &c.  last  above  mentioned, 
hath  long  since  past,  yet  he  the  said  D  hath  never  paid 
the  said  B.  B.  the  said  sum  of  &c.,  nor  the  interest  thereof, 
nor  hath  he  in  any  manner  satisfied  him  or  his  heirs  &c# 
therefor.  And  the  said  plaintiff  further  saith,  that  after  the 

said  —  day  of  &c.,  to  Wit,  at  &c.,  on  the day  of  &c., 

the  said  bond  being  then  unsatisfied,  he  the  said  plaintiff, 
to  prevent  his  goods  and  estate  from  being  attached,  and 
his  body  from  being  arrested,  was  compelled  to  pay  and 
satisfy  the  said  bond,  and  to  expend  divers  sums  of  money 
in  and  about  the  premises.     And  so  the  said  plaintiff 
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saith,  that  the  said  D,  though  often  requested,  hath  not 
saved  him  the  said  plaintiff  harmless  and  indemnified 
from  the  bond  aforesaid,  but  hath  refused  and  still  doth 
refuse  so  to  do.  T.  Parsopis. 

Fornotin-      For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration 
pSSS^  that  the  said  A,  at  the  request  of  the  said  D,  would  be- 
USetTfor   ^^^^  bound  with  him  the  said  D  and  E.  F.,  to  one  G. 
dl^ndant   H.,  bj  a  boud,  in  the  penal  sum  of  0 — ,  conditioned  for 
ISm^^'  the*payment.of  ;Sf — ,  with  interest  for  the  same,  to  the  said 
queoceof  G,  his  executors  &c.,  by  the  —  day  &c.  promised  the 
^aintiff     plaintiff  to  save  him  harmless  from  all  demands,  suits,  and 
wM  sued,   troubles,  that  might  happen  to  him  by  means  of  his  being 
so  bound  as  aforesaid  ;  and  the  plaintiff  in  truth  saith,  that 
giving  credit  to  the  said  C's  promises  as  aforesaid,  he  did 
then  and  there,  at  the  request  of  said  D,  become  bound 
with  him  and  the  said  £  unto  the  said  G,  by  such  a 
bond  as   aforesaid,  conditioned   as  aforesaid ;    yet  the 
said  A,  not  minding  his  promise  aforesaid,  never  paid  the 
said  jjl — ,  nor  the  said  interest  for  it,  by  the  said  —  day, 
or  at  any  time  since,  nor  saved  the  plaintiff  harmless,  con- 
cerning the  premises ;  but  at  our  C.  C.  P.  the  plaintiff 
was  impleaded  upon  the  bond  aforesaid,  by  J.  K.,  admin- 
istrator of  the  aforesaid  G,  who  before  that  time,  died 
intestate,  to  wit,  at  &o.,  which  said  J.  K.  so  far  prose- 
cuted  the  action  against  the    plaintiff,  upon   the  bond 
aforesaid,  that  he  recovered  judgment  against  the  plain- 
tiff upon  the  said  bond,  for  $ — ,  and  $ —  costs  of  suit, 
and  has  since  sued  out  a  writ  of  execution  thereupon, 
against  the  plaintiff,  whereby  the  plaintiff  has  been  com- 
pelled to  pay  not  only  those  sums,  but  divers  other  sums 
of  money,  and  has  been  put  to  great  trouble  and  expense, 
by  means  of  the  suit  aforesaid  ;  to  the  damage,  &c. 

Fornotin-  For  that  the  said  B  and  C,  (pits.)  on  &c.,  at  &c.,  at  the 
JjJJJI^^  special  instance  and  request  of  the  said  D,  as  well  as  for 
aprobate  the  solc  debt  of  him  the  said  D,  by  a  certain  writing  obli- 
gatory of  that  date  in  &c.  court  to  be  produced,  became 
bound  with  the  said  D,  jointly  and  severally,  unto  E.  E. 
Esq.,  Judge  of  the  Probate  of  Wills,  and  granting  admin- 
istration within  the  county  of  &c.,  in  the  sum  of  0 — ,  to 
be  paid  unto  the  said  E  and  his  successors  in  his  said 
office,  or  assigns,  on  demand ;  in  consideration  thereof 
the  said  D,  then  and  there  promised  the  plaintiffs,  that 
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he  the  said  D^  would  at  all  times  forever  thereafter,  well 
and  fully  indemnify  and  save  harmless,  them  the  said  B 
and  C,  from  and  against  all  damages,  costs,  and  charges, 
which  might  happen,  arise,  or  accrue  to  them,  from  or  by 
reason  of  their  becoming  so  bound  as  aforesaid.  Now 
the  plaintiffs  in  fact  say,  that  the  said  D,  though  request- 
ed, has  never  indemnified  and  saved  them  harmless  as 
aforesaid,%ut  the  same  obligation  now  remains  In  full 
force  and  virtue  against  them,  and  the  same  sum  of  ;$f— 
is  forfeited  and  become  due  ;  and  the  said  B  and  C  are 
now  exposed  to  an  action  by  law,  to  be  brought  by  said 
E  'Esq.,  upon  the  same  obligation,  to  have  and  recover 
the  same  against  them  ;  and  the  said  D  still  refuselh  to 
indemnify  and  save  the  plaintiffs  harmless,  according  to 
his  promise  aforesaid,  &c.  J.  Sswall. 

Note.  See  3  Wil.  13,  262 ;  3  Bac.  707.  Here  the  surety  does 
not  state  that  he  paid,  hut  only  that  he  is  liable  to  be  sued.  See  also 
2  Ins.  CI.  133^  Cro.  Ehz.  2G4,  369 ;  4  Ins.  CI.  454 ;  3  Wood's  Con. 
606 ;  1  Cro.  97,  156.    (MSS.) 

For  that  the  said  D,  on  &c„  at  &c.,  in  consideration  For  not  id- 
thai  the  plaintiff  had,  at  the  special  instance  and  request  g^^^J^ 
of  the  said  D,  and  for  the  said  D's  proper  debt,  together  joint  note. 
with  the  said  D,  by  their  note  in  writing,  under  their 
hands  of  that  date,  then  and  thefe  promised  to  pay  one 
C  0 — ,  in  six  months  from  the  date  of  said  note,  with 
lawful  interest  until  paid ;  he  the  said  D,  then  and  there 
promised  the  plaintiff  to  pay  the  said  C  the  sum  of  $ — , 
in  six  months  from  the  date  of  the  said  note,  and  thereby 
save  the  plaintiff  harmless  and  indemnified,  from  the  pro- 
missory note  aforesaid.  Now  the  plaintiff  in  fact  says, 
that  the  said  D,  though  the  said  six  months  are  past,  hath 
never  paid  the-  said  C  the  said  sum  of  $ — ,  or  any  part 
thereof,  or  the  interest  thereof,  or  in  any  wise  hitherto 
satisfied  him  therefor ;  and  the  said  C,  afterwards,  to  wit, 
at  our  C.  C.  P.,  held,  &c.,  impleaded  the  plaintiff  upon 
said  promissory  note,  and  the  said  plea  prosecuted  unto 
final  judgment,  and  the  said  C  thereupon,  thereafter- 
wards,  on  &c„  sued  out  our  writ  of  execution  in  the 
form  of  law  prescribed,  and  then  and  there  delivered  the 
same  to  T.  S.,  one  of  our  deputy  sheriffs  in  and  for  our 
county  of  &c.,  by  reason  of  all  which  the  plaintiff  hath 
been  held  and  compelled,  not  only  to  pay  to  the  said  T. 
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S.  die  sam  of  $ — ^  to  save  the  plaintiff's  body  from  be* 
tog  arrested  by  the  said  T.  S.,  by  virtue  of  our  said  writ 
of  executioBy  but  also  to  expend  and  lay  out  divers  otbe^ 
sums  of  money,  in  and  about  the  defence  of  the  said  suit. 
And  the  plaintiff  saith,  that  the  said  D»  though  often  re* 
questedy  hath  not  saved  him  harmless,  and  mdemnified 
hiiii  from  the  promissory  note  aforesaid ;  but  &c« 

ib  Dana. 

For  not  in-      For  that  whcrcas  the  plaintiff,  at  the  special  request  of 
t^^^  the  said  D  and  pne  B,  who  has  since  deceased,  and  for  the 
joint  note  proper  debt  of  the  said  D  and  B,  on  &c.,  at  &c.,  by  his 
m?viTor  of  Dote  Under  his  hand  of  that  date,  promised  one  C  to  pay 
^ontprom-  jjj^^  ^^  demand  the  sum  of  $ — ,  for  value  received,  the 
said  B  and  D,  in  consideration  thereof,  then  and  there 
promised  the  plaintiff  to  indemnify  and  save  him  harm- 
less therefrom,  and  to  pay  to  said  C  the  siaid  sum  of  $ — 
accordingly, ;  yet  the  said  B  and  D,  or  either  of  them, 
during  the  life  of  said  B,  never  paid  the  said  sum,  nor 
indemnified  and  saved  harmless  the  plaintiff  from  the 
note  aforesaid,  but  at  our  S.  J.  C,  held   &c«,  suffer- 
ed judgment  to  be  recovered  against  the  plaintiff  for 
0 — ,  damages,  in  an  action  commenced  against  him  by 
the  said  C,  upon  the  note  aforesaid,  and  $ — ,  costs  of 
court ;  and  the  said  B  hath  since  deceased,  and  there- 
upon an  action  hath  accrued  to  the  plaintiff  against  the 
said  D  for  the  damages  he  has  suffered  thereby ;  yet  the 
said  D  since  the  decease  of  the  said  B,  though  often  re- 
quested, hath  never  paid  him  for  the  same,  but  &c. 

Fornoiin-  ^^^  ^^^^  whcrcas,  On  &c.,  at  &c.,  the  plaintiff,  at  the 
demnifying  special  request  of  the  said  D  and  £,  became  jointly  and 
a  boSu  "*  severally  bound  with  the  said  D  and  E,  unto  one  J.  S., 
given  for  a  by  a  bond  of  that  date,  in  the  penal  sum  of  j^lOOO,  with 
^ey,  condition  to  be  void  upon  the  payment  of  ;$f500,  with 
whidf  was  Isiwful  interest  therefor,  by  the  —  day  of  &c.,  next  then 
due  from    ensuing,  whereof  04W  of  the  said  j^fdOO  was  the  proper 

^il^k  ^^^^  ^f  ^^^  ^i^  ^  ^°^  ^9  ^^^  ^^  remaining  j^lOO 
thereof  was  the  proper  debt  of  the  said  plaintiff;  the 
same  D  and  £,  in  cqnsideration  thereof,  and  in  consider- 
ation that  the  plaintiff  then  and  there  promised  them,  to 
indemnify  them  against  the  said  J.  S.  concerning  the 
said  j^lOO,  then  ami  there  jNromised  the  plaintiff,  to  in- 
demnify him  against  the  said  J.  S.  concerning  the  said 
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j$f400.  Now  the  plaintiff  in  fact  saith,  tliat  he  hath  paid 
the  said  J.  S.  the  said  ;^100,  with  the  interest  fof  it,  and 
always  indemnified  the  said  D  and  £  touching  the  same ; 
jet  the  same  D  and  E,  not  minding  their  promise  afore^ 
saidy  never  paid  the  said  J.  S.  the  said  $^iOi  or  the  in- 
t^est  for  it,  nor  indemnified  the  plaintiff  touchii^  the 
same  ;  and  because  the  same  was  not  paid,  the  said  J.  S. 
impleaded  the  plaintiff  with  the  said  D  and  £,  upon  the 
bond  aforesaid,  in  our  Court  of  [Common  Pleas,  held  at 
&c.,  on  &c.,  &c.]  and  recovered  judgment  in  our  said 
court  thereupon,  against  the  plaintiff  and  the  said  D  and 
£,  for  ;$flOO,  for  debt,  and  ;^30  costs  of  suit,  and  hath 
since  sued  out  three  writs  of  execution  thereon,  against 
the  plaintiff  and  the  said  D  and  E  ;  whereupon  the  plain- 
tiff hath  been  finally  compelled  to  pay  the  sum  of  $ — , 
and  been  put  to  great  trouble  in  procuring  the  same. 
[See  2  Ins.  Cler.  129,  &c-]  R,  Dana. 

For  that  whereas  the  said  A,  at  &c.,  on  &:c.,  being  By  Admin- 
then  in  full  life,  in  consideration  that  the  said  S.  [plain-  g^'^'J; 
tiff's  intes^tate]  then  living,  at  the  request  of  the  said  A,  for  not  ia- 
would  become  bound  with  him  and  one  J.  C.  to  J.  D.,  pSHS^?* 
late  of  fee,  by  a  bond,  in  the  penal  sum  of  jjf— ,  condi-  intestate, 
tioned  for  the  payment  of  $ —  to  the  said  J.  D.,  his  ex-  Sff.L"™ 
ecutors,  &c.,  on  or  before  fee,  promised  the  said  S,  then  ^^^\ 
living,  that  he  would  pay  the  afc^esaid  sum  and  the  in-  bond,i^* 
terest  thereof,  according  to  the  condition  of  said  bond,  J^jJi^*. 
and  that  he  would  save  him,  his  executors,  fee.,  harmless  tate  was 
fipom   all  damages,   suits,   and  troubles,  .that  might  or  defend-^^ 
should  happen  to  him  or  them,  by  reason  of  his  being  so  j^*'*  *«■*•■ 
bound  as  aforesaid.   And  the  said  plaintiff  avers,  that  the 
said  S,  in  his  lifetime,  giving  credit  to  the  said  A's  prom- 
ises as  aforesaid,  did  then  and  there  at  the  request  of  the 
said  A,  become  bound  with  him  and  the  said  J.  C.  to 
the  said  J.  D.,  in  such  bond  as  aforesaid,  conditioned  as 
aforesaid,  being  for  the  proper  debt  of  him  the  said  A ; 
yet  he,  the  said  A,  not  regarding  his  promise  aforesaid, 
never  paid  the  said  $ —  and  the  interest  thereof,  by  said 

day  of  &c»,  nor  at  any  time  since,  nor  saved  said  S,  in 

his  lifetime,  nor  the  said  plaintiff,  his  administrator,  since 
the  said  S's  decease,  harmless  concerning  the  premises ; 
nor  hath  the  said  D,  executor  as  aforesaid,  done  the 
same,  since  the  decease  of  said  A ;  but  the  said  plaintiff. 
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as  administrator  &c.,  as  aforesaid,  afterwards,  and  after 
the  decease  of  the  said  S,  to  wit,  on  &c.,  at  &c.,  to  pre- 
vent the  goods  and  estate  in  the  said  plaintiff's  hands, 
and  under  his  administration,  to  be  taiiLen  in  execution, 
to  satisfy  and  pay  the  said  sum  of  ^ — ,  and  ^ —  interest, 
making  in  the  whole  ;^— ,  and  his  being  put  to  further 
and  great  costs  and  charges,  in  his  said  capacity,  has 
been  compelled  to  pay  the  aforesaid  sum  to  J.  D.  of  &c., 
executor  &c.  of  the  first  named  J.  D.,  who  is  now  and 
was  then  deceased ;  and  has,  in  his  said  capacity,  sus- 
tained and  been  put  to  other  great  damages  and  charges, 
by  means  of  the  premises  ;  all  which  is  to  the  damage, 
&c.  Wm.  Prescott.    . 

^jji^haif  F<>r  that  the  said  plaintiff  and  said  I,  [intestate]  at 
of  a  joint  &c.,  ou  &c.,  being  jointly  indebted  to  one  C  in  the  sum 
notet^veo  of  $ — ,  to  sccure  the  payment  of  said  sum,  gave  a  prom- 
and'de!?'*^  issory  uotc  to  Said  C,  of  that  date  ;  by  which  they  prom- 

fendant's    iscd,  jointly  and  severally,  to  pay  said  C  that  sum  in 

Smi  dSt   tti<>'^ths  from  that  date,  with  interest  therefor,  until  paid. 
joinUydue  And  afterwards,  on  &c»,  at  &c.,  the  said  note  being  due 
aS[d^tid'    ^nd  unpaid,  the  plaintiff  was  requested  by  the  said  C  to 
'^WnSa^  pay  her  the  whole  of  the  said  sum,  and  the  interest  until 
that  time,  which  the  said  plaintiff  then  and  there  did, 
the  interest  and  principal  amounting  to  $ — ,  of  which 
said  I  thereafterwards,  on  the  same  day,  had  notice,  and 
thereby  became  liable  to,  and  in  consideration  of  the 
premises,  then  and  there  promised  the  plaintiff  to  pay 
him,  one  half  of  the  principal  and  interest,  to  wit,  the 
sum  of  ^ —  on  demand  ;  yet  the  said  I,  though  often  re- 
quested, to  wit,  on  &c.,  at  &c.,  never  paid  the  same  in 
his  lifetime,  nor  hath  the  said  D  paid  the  same,  though 
alike  requested,  since  his  death,  &c.         T.  Parsons. 

deiSTf*'*'"  ^^^  ^^^^  ^^^  ^^^^  ^>  ^^  ^^'^  ^^  ^^'^  '^®''^g  attached  by 
pfaintiff*  our  Writ,  at  the  suit  of  one  N,  the  plaintiffs,  at  the  request 

defend^  ^^  ^^®  ^^^^  ^^  became  bound  unto  T.  S.,  sheriff  of  our 
anei  baiL  Said  couuty  of  &c.,  in  the  sum  of  ^ — ,  conditioned  for 
the  said  D's  appearance,  &c.,  to  answer  to  said  suit ;  in 
consideration  whereof  the  said  D^  did  then  and  there 
promise  to  give  the  plaintiff  sufficient  security,  to  save 
harmless,  and  indemnify  the  plaintiff  from  all  trouble 
and  damages,  he  might  thereby  be  liable  to ;  yet  the 
said  D,  not  regarding  his  promise,  but  designing  to  ex- 
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pose  the  plaintifT  to  the  event  of  said  suit,  bath  not  given 
him  such  security  to  indemnify  him,  though  often  re-* 
.quested,  but  neglects  it.  Read. 

For  that  virhereas  I.  F.  of  &c.,  did,  on  &;c.,  sue  out  of  For  not  in- 
the  clerk's  office  of  our  C.  C.    P.  in  and  for  our  said  Ju"'^r^ 
county  of  &c.,  our  writ  bf  attachment,  in  due  form  of  ^  left's 
law,  against  the  said  D,  directed  to  the  sheriff  of  our  i^deftV 
county  of  &c.  or  his  deputy,  returnable  into  our   said  fP^!^  ^^ 

1        tti  o"^''o  II  -i^T^^**®  former 

court,  to  be  held  at  &c.,  on  &c. ;    and  the  said  I.  F.  suit;  the 
thereon  &c.  delivered  our  writ  of  attachment  to  one  S.  T.,  J^*,^t^^. 
then  and  ever  since  being  a  deputy  sheriff,  in  and  for  ventus  on 
our  said  county  of  &c.,  to  be  by  him  duly  served  ;  and  anrthe^re^ 
thereupon,  by  force  thereof,  the  said  S.  T.  did  there-  coveryon 
afterwards,  on  the  same  day,  for  want  of  gQods  or  estate  against  pit 
of  the  said  D,  take  and  arrest  the  body  of  the  said  D,  and 
him  kept  and  held  imprisoned,  as  he  lawfully  might  do ; 
and  the  said  D,  being  so  held  and  imprisoned,  the  plain- 
tiff, then  and  there,  at  the  special  instance  and  request  of 
the  said  D,  for  his  delivery  from  the  arrest,  custody,  and. 
imprisonment  aforesaid,  and  that  he  might  go  at  large,  be- 
came bail  upon  our  said  original  writ,  not  only  for  the  said 
D's  appearance  at  our  said  court,  into  which  the  same  writ 
was  returnable  as  aforesaid,  but  for  his  abiding  the  final 
judgment,  which  should  be  given  thereon,  and  not  avoid- 
ing  the  same ;  and  the  said  D  thereafterwards,  on  the 
same  day,  in  consideration  thereof,  promised  the  plaintiff 
to  appear  and  answer  the  said  I.  F.,  according  to  the 
tenor  of  our  said  writ,  and  abide  the  final  judgment 
thereon,  and  not  avoid  the  same,  and  thereby  save  and 
keep  the  plaintiff  harmless  and  indemnified  from  all  costs, 
charges,  or  damage,  by  reason  of  his  having  become  bail 
for  the  said  D,  as  abovementioned ;  yet  the  said  D,  not 
regarding  his  promise  aforesaid,  but  contriving  and  frau- 
dulently intending  to  defraud,  deceive,  and  injure  the 
plaintiff  in  that  behalf,  did  not  appear  in  our  said  court, 
in  which  our  said  writ  was  returnable  as  aforesaid,  to  an- 
swer to  the  said  I.  F,,  according  to  the  tenor  thereof, 
but  made  default ;    whereupon  the  said  I.  F.,  by  the 
consideration  of  our  justices  of  our  said  court,  held  at  &c. 
aforesaid,  and  within  and  for  our  said  county  of  &c,,  on  &c., 
recovered  judgment  against  D  for  the  sum  oi]0 —  dama- 
ges, and  0 —  costs  of  the  same  suit,  as  by  the  record 
thereof  in  our  said  court  remaining,  more  fully  appears  ; 

24 
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from  which  judgment  the  said  D  appealed  unto  our 
S.  J.  C.  held  at  &c.,  on  &c.,  and  entered  into  recognizance 
with  sureties,  as  the  law  directs,  to  prosecute  his  said 
appeal  to  effect,  but  failed  so  to  do  ;  whereupon  the  said 
I.  F.  duly  entered  and  filed  his  complaint  in  our  same 
court,  praying  affirmation  of  our  said  judgment,  with  ad- 
ditional damages  and  costs,  and  thereupon  ^y  the  con- 
sideration of  our  said  justices  of  our  said  S.  J.  C.  recov- 
ered judgment  against  the  said  D,  for  the  sum  of  $ — , 
damages,  and  $ — ,  costs  of  the  same  suit,  as  by  the  rec- 
ord thereof  in  our  said  court  remaining  appears ;  and  on 
&c.  duly  sued  our  writ  of  execution  thereupon,  in  the 
form  of  law  prescribed,  directed,  &c.,  returnable  &c. ; 
and  the  said  L  F.  there,. on  &c.  delivered  our  said  writ 
of  execution  to  one  T.  K.,  then  and  ever  since  a  deputy 
sheriff  of  our  said  county  of  &c.,  who  duly  returned  upon 
our  said  writ  of  execution^  into  our  said  court,  that  he 
had  made  diligent  search  for  the  said  D,  but  could  not 
find  him,  or  estate  of  his,  lu  his  precinct,  whereon  to  levy 
said  writ,  and  thereupon  he  returned  it,  in  no  part  satis- 
fied ;  and  thereupon  the  said  I.  F.  on  &c.  duly  sued  out 
our  writ  of  scire  fadas^  in  the  form  by  law  prescribed , 
against  the  plaintiff,  as  bail  upon  our  said  original  writ,  as 
aforesaid,  which  said  writ  of  scire  fadds  was  returnable 
and  duly  returned  into  our  said  S.  J.  C.  held  at  fee, 
on  &c«,  within  and  for  &c. ;  and  the  said  I.  F.  thereup- 
on, by  the  consideration  &c.,  then  and  there  recovered 
judgment  against  the  plaintiff  for  the  sum  of  $ — ,  and 
^ — ,  costs  of  the  same  suit,  as  by  the  record  &c.  [the 
plaintiff  being  unable  to  show  any  cause  why  the  said 
I.  F.  ought  not  to  have  judgment  thereupon  against  him,] 
and  on  &c,  duly  sued  out  our  writ  of  execution  thereon, 
against  the  plaintiff,  in  the  form  by  law  prescribed,  di- 
rected &c.,  returnable  &c.  into  our  said  S.  J.  C ;  and 
the  said  I.  F.  thereon  &c.,  delivered  our  said  writ  of 
execution  to  one  H.  M.,  then  and  ever  since  a  deputy 
sheriff  of  said  county,  to  be  by  him  duly  served  and 
executed ;  by  reason  of  all  which,  the  plaintiff  hath 
been  compelled,  not  only  to  pay  the  said  H.  M .  the  said 
several  sums  of  $ — ,  together  with  ^ — ,  more  for  our 
said  writ  of  execution,  and  -^ — ,  for  the  said  H.  M's  fees 
thereon,  amounting  in  the  wjiole  to  ^ — ,  to  save  the 
plaintiflF's  body  from  being  arrested  and  imprisoned  by 
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the  said  H.  M.  by  virtue  of  our  said  writ  of  executioD, 
but  also  to  expend  and  lay  out  divers  sums  of  money,  in 
and  about  the  defence  of  the  same  suit..  And  so  the 
plaintiff  saith,  that  the  said  D  hath  not  saved  him  harm- 
less and  indemnified  from  the  loss,  charge,  and  damage, 
he  hath  sustained,  on  account  of  his  becoming  bail  for 
the  said  D,  as  abovementioned,  though  often  requested, 
but  hath  altogether  refused,  and  still  unjustly  neglects 
and  refuses  to  do  it,  &c.     Stearns  v.  Littlehale. 

F.  Dana. 

NoTB.  Bail  may  recover  against  the  principal  debtor,  all  expenses 
they  are  put  to,  arising  from  being  bail ;  but  they  cannot  recover  the 
costs,  they  have  been  obliged  to  pay,  from  improperly  resisting  the  acr 
tion  against  themselves,  as  bail.     5  Esp.  R.  171. 

For  that  whereas,  on  &c.,  at  &c.,  the  said  D,  by  For  not  in- 
force  of  our  writ  of  capias j  or  attachment,  dated  &c.,  b^T^^ff** 
and  returnable  into  our  court,  held  &c.,  was  arrested  by  administn- 
H.  I.  then,'  to  wit,  on  &c.,  being  a  deputy  sheriff  of  our  ^^^T 
said  county,  at  the  suit  of  one  K.  L.  to  answer  to  the  *^"'  ^o"**^- 
said  K,  in  our  said  court  to  be  holden  at  &c.,  on  &:c., 
in  a  plea  of  tresspass,  for  assaulting,  beating,  and  wound- 
ing the  said  K,  to  his  damage,  as  he  said,  the  sum  of 
0 — ;  and  the  said  D,  being  in  the  custody  of  the  said 
deputy  sheriff,  by  force  of  the  writ  aforesaid,  on  the  said 
—  day  of  &c.  for  regaining  his  liberty,  requested  the  said 
A,  to  bail  him  the  said  D  to  J.  N.  Esq.  sheriff  &c.  in  the 
penal  sum  of  $ — ,  conditioned  for  the  said  D's  appear- 
ance at  our  said  court,  at  &c.,  ou  &c.,  aforesaid,  and 
for  his  abiding  the  judgment  that  should  be  given  upon 
the  writ  aforesaid,  and  promised  the  said  A  to  indemnify 
him,  his  executors  and  administrators,  from  all  costs  and 
damages,  that  might  happen  to  him  or  them,  by  means 
of  his  being  bound  as  aforesaid ;  whereupon  the  said  A, 
relying  upon  the  said  D's  promise  aforesaid,  on  &c., 
there  became  bounds  with  the  said  D,  at  his  request,  to 
the  said  J.  N.,  in  such  a  bond  as  aforesaid,  conditioned 
as  aforesaid ;  and  afterwards  such  proceedings  were  had 
upon  the  writ  and  action  aforesaid,  that  the  said  K.  L., 
in  our  said  S.  J.  C,  held  &c.,  recovered  judgment  of  the 
same  court,  against  the  said  D,  in  the  action  aforesaid, 
for  j^ — ,  damages, and  j^ — ,  costs;  yet  the  said  D,  not 
minding  his  promise  aforesaid,  never  satisfied  the  said 


-^^ 


188  ASSUMPSIT. 

judgment,  nor  paid  either  of  the  sums  aforesaid,  but  suf- 
fered our  writ  of  execution  to  be  sued  out  on  the  judg- 
ment aforesaid,  and  avoided  and  concealed  himself  and 
his  estate^  so  that  neither  of  them  could  be  found  ;  and 
so  the  same  execution  was  returned,  in  no  wise  satisfied ; 
by  reason  whereof,  and  by  means  of  the  aforesaid  A, 
being  bound  aforesaid,  the  said  plaintiff,  administratrix 
as  aforesaid,  has,  by  due  course  of  law,  been  compelled 
to  pay  the  said  K.  L.  the  sum  of  ^ — ,  besides  being  put 
to  great  trouble  and  expense  of  divers  other  sums  of  mon- 
ey, on  that  behalf;  to  the  great  damage,  &c. 

R.  Dana. 


For  not 
suflfcriog 
pit  to  re-  . 
deem 
goods 
pawned ; 
against  - 
pawnbrok- 
er. 

1.   Count. 
For  not 
taking  due 
care,  but 
suffering 
the  goods 
to  be 
burnt. 


2.   Count. 
For  not  re- 
delivering 
the  goods, 
the  re- 
demption 


12.  For  not  re-delivering  Property^  ^c. 

For  that,  on  &c.,  at  &c.,  the  said  D,  being  a  pawn- 
broker, and  carrying  on  and  conducting  the  business  of  a 
pawn-broker,  then  and  there,  in  consideration  that  the 
plaintiff,  at  the  special  request  of  the  said  D,  had  pawn- 
ed and  delivered  to  the  said  D,  as  and  by  way  of  pledges 
for  certain  sums  of  money,  before  then  advanced  by  him 
to  the  plaintifT,  amounting  in  the  whole  to  a  large  sum 
of  money ^  to  witj  0 — ,  certain  goods  and  chattels,  to  wit, 
&c.,  of  the  plaintiff,  of  a  large  value,  to  wit,  &c.  prom- 
ised the  plaintiff  to  take  due  and  proper  care  of  the  said 
goods  and  chattels,  and  of  each  and  every  of  themj  until 
the  same  should  be  redeemed  by  the  plaintiff;  and  the 
plaintiff  in  fact  says,  that,  although  the  said  D  had  re- 
ceived the  said  several  goods  and  chattels  of  the  plaintiff, 
on  that  occasion,  and  for  the  purpose  aforesaid ;  yet  the 
said  D  did  not  take  proper  and  due  care,  of  the  said  goods 
and  chattels  of  the  plaintiff,  but,  on  the  contrary  thereof, 
the  said  D,  after  the  pawning  and  delivery  of  said  goods  and 
chattels  to  him,  as  aforesaid,  to  wit,  on  &c.,  at  &c.,  took 
so  little  and  bad  care  of,  and  so  negligently  kept  the  said 
goods  and  chattels,  that  they,  whilst  they  were  so  in  pos- 
session of  said  D,  for  the  purpose  aforesaid^  were  burnt, 
damaged,  destroyed,  and  consumed  by  fire,  and  wholly 
and  entirely  lost  to  the  plaintiff. 

And  for  that  the  said  D,  so  being  a  pawn-broker,  on 
&c,,  at  &c.,  in  consideration  that  the  plaintiff  had,  be- 
fore then,  pawned  and  delivered  to  the  said  D,  at  his 
special  request,  as  and  by  way  of  pledges  for  certain 
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sums  of  money,  before  then  advanced  by  him  to  the  pnon^y  i>«- 
plaintiff,  amounting,  in  the  whole,  to  a  large  sum,  to  wit,  ^,  *^°^*'" 
&c.,  certain  other  goods  and  chattels,  to  wit,  &c.,  prom*- 
tsed  the  plaintiff  to  take  due  and  proper  care  of  the  last 
mentioned  goods  and  chattels,  until  redemption  thereof 
by  the  plaintiff,  and  to  permit  the  plaintiff  to  redeem  the 
same,  or  any  part  thereof,  upon  request,  and,  on  such 
redemption,  re-deliver  the  same,  or  such  part  thereof  to 
the  plaintiff;  and  the  plaintiff  further  says,  that  the  said 
D  had  and  received  the  last  mentioned  goods  and  chat- 
tels of  the  plaintiff,  on  the  occasion,  and  for  the  purpose 
last  aforesaid,  to  wit,  at  &c. ;  and,  although  the  plaintiff 
afterw^ards,  and  before  the  re-delivery  of  the  last  men- 
tioned goods  and  chattels,  to  wit,  on  &c.,  at  &c.,  was 
ready  and  willing,  and  then  and  there  tendered  and  of- 
fered to  redeem  the  last  mentioned  goods  and  chattels, 
and  to  pay  all  and  every  sum  and  sums  of  money  due 
and  owing  the  said  D,  upon  and  for  redemption  of  the 
same,  and  then  and  there  requested  the  said  D  to  re-de- 
liver the  same  to  him,  and  to  suffer  and  permit  him  to 
redeem  the  same ;  yet  thp  said  D  did  not,  nor  would, 
when  so  requested  as  aforesaid,  suffer  or  permit,  nor 
hath  he  jet  suffered  or  permitted  the  plaintiff  to  redeem 
the  same,  or  any  part  thereof,  but  hindered  and  prevent- 
ed him  from  so  doing  ;  and  then  and  there  refused  to 
accept  the  money,  so  tendered  and  offered  as  aforesaid, 
for  the  redemption  thereof,  nor  did  he  then  and  ^there 
re-deliver,  nor  hath  yet  re-delivered  the  same  or  any 
part  thereof  to  the  plaintiff,  but  wholly  refused,  and  af- 
terwards converted  the  same  to  his  own  use.     2  Went.    - 
281.  V.  Lawes. 

Add  a  count  like  the  firsts  omitting  the  parts  in  italics,  and  a  count 
for  goods  sold  and  delivered,  and  the  money  counts. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  For  not  re- 
plainiUff)  at  the  special  request  of  the  said  D,  had  then  ^JJf^g^. 
and  there  delivered  to,  and  deposited   in  the  hands  of  ered  into 
the  said  D,  a  certain  promissory  note  for  ;^20,  drawn  if*deft?for 
by  one  A.  B.  in  favor  of  one  P,  and  by  him  indorsed  to  »fety. 
the  plaintiff,  the  said  D  promised  the  plaintiff  that  he,  o^aprom- 
the  said  D,  would  return  the  said   note,  or  the  value  *^^*^^" 
thereof,  to  the  plaintiff,  upon  request ;  and  although  the  note,  or  the 

thereof. 
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plaintiff,  afterwards,  to  wit,  on  &c.^  requested  the  said 
D  to  return  the  said  note,  or  the  value  thereof^  to  the 
plaintiff,  according  to  his  promise  aforesaid ;  yet  the  said 
D  did  not,  when  so  requested,  return,  nor  hath  yet  re- 
turned the  said  note,  amounting  to  a  large  sum  of  money, 
to  wit,  ;^20,  or  the  value  thereof^  but  wholly  refused  and 
still  refuses  so  to  do. 

2.  Count.        And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
2?to*Sk^  plaintiff,  at  the  like  request  of  the  said  D,  had  then  and 
due  and     there  delivered  to,  and  deposited  in  the  hands  of  the 
proper  care  g^^y  j)^  to  be  thereafter  accounted  for  by  the  said  D,  a 
certain  other  promissory  note,  for  J^20,  drawn  by  one 
A.  B.  in  favor  of  C,  and  by  him  indorsed  to  the  plaintiff, 
the  said  D  promised  the  plaintiff,  that  he,  the  said  D 
would  take  due  and  proper  care  of  the  last  mentioned 
note  ;  yet  the  said  D,  did  not  take  due  and  proper  care 
of  the  last  mentioned  note,  but,  on  the  contrary  thereof, 
after  the  bailment  and  delivery  thereof,  as  aforesaid,  took 
so  little  and  such  bad  care  thereof,  and  behaved  so  neg- 
ligently in  the  premises,  that-  the  said  note  being  of  a 
large  value,  to  wit,  &.c.  became  and  was  and  still  is, 
wholly  lost  to  the  plaintiff,  to  wit,  at  &c.     2  Went.  ^iSI/2,. 

y.  Lawes, 

Add  a  third  county  like  the  firsts  omitting  the  parts  in  italics  and 
'    the  common  counts* 

Fornotie-      For  that  whcrcas  the  plaintiffs,  on  &c,,  at  &c.,  were 

a  Mu  o^"el-  P^^scssed  of  a  certain  bill  of  exchange  in  writing,  as  their 

change,     own,  of  the  value  of  ;^60,  purporting  to  be  drawn  by  one 

^pZ^'  A.  B.  upon  the  said  D,  for  the  sum  of  ;^60,  to  be  paid  to 

1.  Count,    one  P,  or  his  order,  which  said  bill  was  then  and  there  in- 

to^ddi^T  dorsed  by  the  said  P ;  and,  being  so  possessed  thereof,  the 

on  requeat.  said  D  thcii  and  there,  in  consideration  that  the  plaintiffs, 

at  the  special  request  of  the  said  D,  would  deliver  the  said 

bill  to  the  said  D,  and  leave  the  same  with  the  said  D, 

promised  the  plaintiffs  to  deliver  the  same  to  them  upon 

request,  and  the  plaintiffs  relying  on  the  said  promise  of 

the  said  D,  did  then  and  there  deliver  the  said  bill  to, 

and  leave  the  said  bill  with  the  said  D,  at  his  request ; 

ODTpraml       And  whereas  &c.  as  before,  only  stating  the  promise  to 
iae  to  re-    retum  the  bill  the  next  day. 

oexc  di^.       Y^t  t;he  said  D  did  not  deliver  the  said  bills,  or  either 
of  them,  to  the  plaintiffs  or  either  of  them,  the  next  day 
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after  the  delivery  thereof  to  the  said  D,  or  at  any  time 
since,  though  oa  &c*,  at  &c.  requested,  but  wholly  refus- 
ed, anii  still  refuses  so  to  do.     2  Went.  283. 

For  that,  on  &c.,  at  &c-,  in  consideration  that  the  J*^' "®?  •*" 
plaintiff,  at  the  special  request  of  the  said  D,  the  said  D  butter*^ 
then  and  there  being  a  warfinger,  had  delivered  to  the  JJ^Sfde. 
said  D  divers  goods  and  merchandises^  to  wit,  sixty  fir-  fendaot,  a 
kins  of  butter  of  the  plaintiff,  of  great  value,  to  wit,  &c.  g^. 
to  be  by  the  said  D  safely  and  securely  kept  and  pre- 
served, at  a  certain  wharf  of  the  said  D^  for  a  certain 
reasonable   reward,   the  said  D  promised  the  plaintiff 
safely  and  securely  to  keep  and  preserve  the  said  goods 
and  merchandises,  and  to  deliver  the  same  to  the  plaintiff 
upon  request ;  and  although  the  said  D,  afterwards,  to 
wit,  on  &c.,  at  &c.,  did  deliver  divers,  to  wit,  ten  firkins  of 
butter,  parcel  of  the  said  sixty  firkins  to  the  plaintiff ; 
yet  the  said  D  hath  not  delivered  the  residue  thereof, 
although,  on  &c.,  at  &c.,  and  often  since,  requested,  but 
refused  and  still  refuses  so  to  do.     2  Went.  288. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  T^^  «»ff«r. 
plaintiff,  at  the  special  request  of  the  said  D,  who  was  tof»enedi. 
then  and  there  a  dresser  of  skins,  into  leather,  had  de-  g^^^ 
livered  to  the  said  D  divers  large  quantities  of  skins,  to  fire. 
wit,  &c.  of  a  large  value,  to  wit,  &c.  to  be  by  the  said  i.  Couut. 
D  dressed  into  leather  for  the  plaintiff,  for  a  certain  re-  2?  £^e 
ward,  the  said  D  promised  the  plaintiff, .  that  he,  the  said  ^"J^ 
D,  would  dress  such  skins  for  the  plaintiff,  and  take  due  mfyagamst 
and  proper  care  thereof,  and  also  indemnify  the  plaintiff  ^^* 
against  any  loss  or  damage  of,  or  to  the  same,  by  the 
casualty  of  fire  ;  and,  although  the  said  skins  were  after- 
wards, and  whilst  the  said  D  had  the  same  for  the  pur- 
pose aforesaid,  to  wit,  on&c, at  &c.,  damaged  and  destroy- 
ed by  the  casualty  of  fire,  and  thereby  wholly  and  entire- 
ly lost,  and  although  the  said  D  was  then  and  there  re- 
quired by  the  plaintiff  to  indemnify   him'  against  such 
loss  and  damage  ;  yet  the  said  D  did  not,  nor  would,  then 
and  there  indemnify,  nor  hath  yet  indemnified  the  plain- 
tiff against  the  said  loss  and  damage,  but  wholly  refused 
and  still  refuses. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the  l^^^^, 
plaintiff,  at  the  special  request  of  the  said  D,  then  and  i»e  to  take 
there  being  a  dresser  of  sluns,  into  leather  as  aforesaid,  ^^ 

die  ddof. 
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bad  delivered  to  the  said  D,  in  way  of  his  trade  and  bu- 
siness of  a  dresser  of  skins  as  aforesaid,  divers  other  large 
quantities  of  skins,  to  wit,  &c.,  of  a  large  value  &c.  to 
be  dressed  into  leather  for  the  plaintiff  by  the  said  D, 
the  said  D  promised  the  plaintiff  to  dress  accordingly 
such  last  mentioned  skins  for  the  plaintiffs  and  to  take 
due  care  thereof;  yet  the  said  D,  though  he  accepted 
thereof  for  the  purposes  aforesaid,  did  not,  whilst  he  had 
such  skins  last  mentioned,  take  good  and  proper  care 
thereof,  but  omitted  and  neglected  so  to  do  ;  and,  on  the 
contrary,  whilst  such  last  mentioned  skins  were  in  his 
possession,  under  the  bailment,  and  for  the  purposes  last 
aforesaid,  to  wit,  on  &c.9  at  &c.,  took  so  little  and  such 
bad  care  thereof,  and  kept  the  same  so  negligently^  that 
they  became  and  were  thereby  burnt,  damaged,  destroy- 
ed, and  consumed  by  fire,  and  thereby  wholly  lost  to  the 
plaintiff. 

3.  Count.        And  for  that  &c.,  (as  in  the  last  count ,  omitting  the 

Se totSke  i>«^<5  in  italics.) 

due  care.        And  for  that  the  said  D  so  being  a  dresser  of  skins 

On  prom-   iuto  leather,  on  &c.  at  &c.,  in  consideration  that  the  plain- 

deul^r  &c.  ^*^'  ^^  ^^^  ^^^^  request  of  the  said  D,  had  delivered  him 
divers  other  quantities  of  skins,  to  wit,  &c.,  of  a  large 
value,  to  wit,  &c.,  to  be  dressed  by  the  said  D  for  the 
plaintiff,  for  a  certain  reward,  promised  the  plaintiff  to 
redeliver  to  him  the  last  mentioned  skins,  when  and  as 
the  same  should  be  dressed,  and  when  requested ;  and 
the  plaintiff  in  fact  says,  that  the  said  D  received  the 
last  mentioned  skins  for  the  purpose  aforesaid ;  and, 
although  afterwards,  on  &c.,  at  &c.,  a  certain  large  part, 
to  wit,  &c.  had  been  and  were  dressed  into  leather,  and 
were,  so  dressed,  in  the  possession  of  the  said  D,  and 
although  the  plaintiff  then  and  there  requested  the  said  D 
to  redeliver  him  the  same,  and  was  then  and  there  ready 
and  willing,  and  tendered  and  offered  to  pay  to  the  said 
D  all  charges  for  the  dressing  of  the  same  ;  yet  the  said 
D  did  not,  nor  would  then  and  there,  or  at  any  other 
time,  redeliver  to  the  plaintiff  the  last  mentioned  skins, 
or  any  part  thereof,  so  dressed  as  aforesaid,  but  refused 
and  still  refuses  so  to  do. 

On^p,SS!l       ^^^  ^^^'  ^^^^  ^^®  said  D,  so  being  a  dresser  of  skins 
ise  to  ac  '  into  leather,  on  &c.,  at  &c.,  in  consideration  that  the 

count  &c. 
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plaintiff  at  the  like  request  of  the  said  D,  bad  delivered 
him  divers  other  large  quantities  of  skins,  to  wit,  &lc.  of 
a  large  value,  to  wit,  &c.  to  be  dressed  into  leather  for 
the  plaintiff,  for  a  certain  other  reasonable  reward,  prom- 
ised the  plaintiff  to  dress  accordingly  the  last  mentioned 
skins,  and  to  render  him  a  reasonable  and  just  account 
thereof,  upon  request ;  and,  although  the  said  D  receiv- 
ed the  last  mentioned  skins  for  the  purpose  of  so  dressing 
the  same,  and,  although  a  reasonable  time  for  that  pur- 
pose, hath  long  since  elapsed,  and  although  the  plaintiff, 
on  &c.,  at  &c.,  requested  the  said  D  to  render  him  a  rea- 
sonable and  just  account  of  the  same  ;  yet  the  said  D 
hath  not  yet  dressed  into  leather,  for  the  plaintiff,  the  last 
mentioned  skins,  or  any  part  thereof,  but  refused,  and 
still  refuses  so  to  do  ;  and  the  same  are  wholly  undeliv- 
ered and  unaccounted  for  unto  the  plaintiff.  2  fVent  111. 

Note.  Add  a  quantum  valebant,  ^<  in  consideration,  plaintiff  had 
permitted  .defendant  to  retain  and  convert  to  his  own  use,  divers 
large  quantities  of  skins  of  the  plaintiff/'  and  the  common  counts  for 
goods  sold. 

A  bailee  in  this  case  would  seem  not  liable,  unless  by  a  special  tin- 
dertaking^  or  for  negligence.     See  an  opinion^   2  Went.  114.    {MSS.) 

For  that  whereas  the  plaintiffs,  on  &c.  at  &c.,  were  For  not  re- 
posselsed  of  a  certain  bill  of  exchange  in  writing,  as  of  boio?^ 
their  own  bill  of  exchange,  of  the  value  of  j^lOO,  purport-  f^J^^^^? 
ing  to  be  drawn  by  one  R.  S.  upon  the  said  D,  for  the  tmce. 
sum  of  ;^100,  to  be  paid  to  one  A.  B.,  or  his  order,  which  i.  count. 
said  bill  was  then  and  there  indorsed  by  the  said  A.  B. ;  J®^^/®^ 
and  being  so  possessed  thereof,  the  said  D,  in  considera-  request. 
tion  that  the  plaintiff,  at  the  special  request  of  the  said 
D,  would  deliver  the  said  bill  to  the  said  D,  and  leave 
the  said  bill  with  the  said  D,  promised  the  plaintiffs  to 
deliver  the  same  to  them,  upon  request ;  and  the  plain- 
tiffs aver,  that  relying  on  the  said  promise  of  the  said  D, 
they  did  then  and  there  deliver  the  said  bill  of  exchange 
to  the  said  D,  and  leave  the  same  with  him  at  his  re- 
quest ; 

And  whereas  &c.,  as  before,  only  stating  that  defend-  g.  count 
ant  promised  to  return  the  bill  the  next  day.  To  be  de- 

Yet  the  said  D  did  not  redeliver  the  said  bills  of  ex-  next  day. 
change,  or  either  of  them,  to  the  plaintiffs,  or  either  of 
them,  the  next  day,  after  the  delivery  thereof  to  the  said 
D,  or  at  any  time  before  or  since,  though  on  &c.,  at  &c., 

26 
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and  often  since,  requested,  but  wholly  refused  and  still 
-  refuses  so  to  do.     2  Went.  283. 

Fornotre-  Fof  that  whereas,  on  &c.,  at  &c.,  one  A.  B.  was  in- 
afote'oJ^  debted  unto  the  plaintiff,  in  the  sum  of  ;^20,  due  to  the 
paying  for  plaintiff  froui  said  A.  B.  upon  a  certain  promissory  note, 
the  same,   ^^fo^.^  ^1^^^^  „^ade  by  the  said  A.  B.  to  the  plaintiff,  for 

the  payment  of  the  said  sum,  at  a  certain  time  in  said 
note  mentioned,  to  the  said  plaintiff  or  her  order ;  the 
said  D,  then  and  there,  in  consideration  that  the  plaintiff, 
at  the  special  request  of  said  D,  would  deliver  him  the 
said  note,  promised  the  plaintiff  to  pay  her  the  sum  of 
;^18,  on  or  before  the  first  day  of  December,  then  next 
following,  or  otherwise  to  redeliver  the  said  note  to  the 
plaintiff;  and  the  plaintiff  avers  that  she^  confiding  in 
the  said  promise  of  the  said  /),  at  his  request,  at  the  time 
and  place  first  aforesaid,  delivered  to  the  said  D  the  said 
note ;  yet  the  said  D  hath  not  yet  paid  the  said  ;$fl8,  or 
any  part  thereof,  nor  delivered  the  said  note  to  the  plaintiff, 
though  on  the  first  day  of  December  aforesaid,  at  &c. 
aforesaid,  and  often  afterwards  requested,  but  has  hither- 
to refused  and  still  refuses  so  to  do.    Plead.  Assist.  119. 

Add  a  second  count ,  in  consideration  plaintiff  hcid  deliverwd  ^c*, 
omitting  the  averment  in  italics* 

13.  For  not  accepting  and  paying  for  goods,  according 

to  contract. 

Fornetae.      For  that,  ou  &c.,  at  &c.,  in  consideration  that  the 
wTtchf  *   plaintiff,  who  was  then  and  there  a  watchmaker,  at  the 
dSf^ind    ^P^^'^^  request  of  the  said  D,  would  make  for  the  said  D,  a 
payinl'for  Certain  gold  watch  of  a  large  value,  to  wit,  of  the  value  of 
the  same.    ^  \  OQ,  the  said  D  promised  the  plaintiff  to  pay  him  for  said 
watch  the  sum  of  ;^100,  upon  delivery  thereof;  and  the 
plaintiff  avers,  that,  confiding  in  the  said  promise  of  the 
said  D,  thereafterwards,  to  wit,  on  the  same  day  and 
year,  he  made  and  finished  the  said  watch,  for  the  said 
D,  at  the  price  aforesaid,  and  the  same  so  made  and 
finished,  then  and  there  tendered  to  the  said  D,  and  then 
and  there  requested  the  said  D  to  pay  him  the  sum  of 
;^100  for  the  same  ;  yet  the  said  .D,  then  and  there  re- 
fused to  receive  or  accept  the  said  watch,  so  tendered  to 
him  as  aforesaid,  and  also  refused  to  pay  to  the  plaintiff 
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the  said  i^lOO,  and  still  neglects  and  refuses  so  to  do. 
2  tVent.  130. 

Add  counts  for  a  watch  bargained  and  sold,  and  quantum  meruit 
for  work  and  labor  as  a  watchmaker. 


ac- 


For  that,  on  &c.,  at  &c.,  in  consideration  that  the  Fomot 
plaintiff,  at,  the  special  request  of  the  said   D,  had  bar-  ^^f^f 
gained  and  sold  to  the  said  D,  a  large  quantity,  to  wit,  i>viey  soM 
twenty  quarters  of  barley,  according  to  a  sample  then  ind'^pf^ng 
produced  and  delivered  to  the  said  Z),  at  and  for  a  large  ^"^^  |**« 
price,  to  wit,  for  so  much  of  the  said  twenty  quarters  of  i.  Count 
barley   as    the   plaintiff  should  deliver   to  the  said  D,  ceptln^**^ 
screened  and  chopped,  at  and  after  the  price  of  04^  for  barley 
each  and  every  quarter  thereof;  and  for  so  much  of  the  mdw^n- 
said  twenty  quarters  of  barley,  as  the  plaintiff  should  de-  ^'  ' 
liver  to  the  said  D,  screened  only,  and  not  chopped,  at 
and  after  the  price  of  $3  for  each  and  every  quarter 
thereof,  to  be  therefor  paid  by  the  said  D  to  the  plaintiff; 
and  had  then  and  there  agreed  to  deliver  the  same  at 
&c.,  according  to  the  directions  of  the  said  D,  the  said 
D  promised  the  plaintiff  to  accept  the  said  barley,  and 
to  pay  for  the  same  at  and  after  the  price  aforesaid  ;  and 
the  plaintiff  avers  that  he,  on  &c.,  at  &c.,  djd  deliver  to 
the  said  D,  divers,  to  wit,  ten  quarters  of  the  said  twen- 
ty  quarters  of  barley,  according  to  the  sample  so  shown 
ana  delivered  as  aforesaid,  screened  and  not  chopped, 
and  the  said  D  thereupon,  then  and  there  accepted  th^ 
same ;  and  the  plaintiff  further  says,  that  he  always,  from 
the  time  of  the  making  of  the  said  promise  hitherto, 
hath  been  ready  and  willing,  and  afterwards,  on  &c., 
at  &c.,  offered  to  deliver  to  the  said  D,  ten  quarters, 
residue  of  the  said  twenty  quarters  of  barley,  according 
to  the  sample  so  shown  and  delivered  to  the  said  D^  as 
aforesaid,  screened  and  chopped,  and  then  and  there  re- 
quested the  said  D  to  accept  the  same,  and  pay,  as  well 
for  the  said  barley,  so  delivered  as  aforesaid,  as  for  the 
said  barley  so  offered  to  be  delivered ,  as  aforesaid,  at  and 
after  the  price  aforesaid,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  j^lO  dollars ;  yet 
the  said  D,  then  and  there  refused,  and  always  hitherto 
hath  refused  to  accept  the  said  ten  quarters  of  barley,  so 
screened  and  chopped,  or  any  part  thereof,  or  to  pay  the 
plaintiff  the  said  sum  of  ;^70,  or  any  part  thereof,  though 
requested  so  to  do.     2  Went.  180.  Graham. 


d. 


196  ASSUMPSIT. 

Second  Count.     Like  the  first j  omitting  the  parts  in 
italics. 

8.  Comit.       Third  Count.     For  that,  on  &c.,  at  &c.,  in  consid- 

Fornotac-  .  ,  ,  i-«/v«'i  •t  yi 

cepting  eration  that  the  prdintitr,  at  the  special  request  of  the 
J^^®y  said  D,  had  bargained  and  sold  him  other  twenty  quar- 
ters of  barley,  according  to  a  sample  then  and  there 
produced  and  delivered  to  the  said  D,  at  the  rate  and 
price  of  $4f  per  quarter,  for  every  quarter  thereof,  and 
the  plaintiff  had  agreed  to  deliver  the  same  last  mention- 
ed barley,  to  the  said  D,  at  &c;,  the  said  D  promised 
the  plaintiff  to  accept  the  said  barley,  and  to  pay  him 
therefor  at  the  price  aforesaid ;  and  the  plaintiff  avers, 
that  afterwards,  on  &c.,  at  &c.,  he  delivered  the  said  D 
ten  quarters,  parcel  of  the  said  twenty  quarters  of  barley 
last  mentioned,  and  the  said  D  then  and  there  accepted 
the  same  ;  and  the  plaintiff  furtlier  says,  that,  from  the 
time  of  his  promise  aforesaid  hitherto,  he  hath  been  ready 
and  willing,  and  afterwards,  on  &c-,  at  &c.,  offered  to 
deliver  the  remaining  ten  quarters  of  said  barley  to  the 
said  D,  and  then  and  there  requested  the  said  D  to  ac- 
cept the  same,  and  to  pay  the  plaintiff,  as  well  for  the 
barley  last  delivered,  as  aforesaid,  as  for  the  barley  then 
offered  to  be  delivered  as  aforesaid.  Yet  the  said  D 
then  and  there  refused  to  accept  the  said  last  mentioned 
remaining  quarters  of  said  barley,  or  any  part  thereof, 
or  to  pay  the  plaintiff  for  the  said  last  mentioned  twenty 
quarters  of  barley,  or  any  part  thereof,  and  still  refuses 
so  to  do; 

Add  the  common  counts,  Indebitatus  Assumpsit  and  Quantum  mer- 
uit for  goods  sold  ^c, 

ceXl^'     J^V^^^  whereas,  on  &c.,  at  &c.,  the  plaintiff  bargain- 
opium  sold  cd  and  sold,  and  caused  and  procured  to  be  bar^^ained 
wid^ayiog  and  sold,  for  and  on  account  of  the  plaintiff,   unto  the 
fiune.        said  D,  who  then  and  there  bought  of  the  plaintiff,  cer- 
tain packages  or  parcels  of  opium,  to  wit,  six  boxes  of 
opium  of  the  plaintiff,  as  and  for  merchantable  opium, 
a7id  as  then  and  there  being  in  the  whole,  as  good  as  a 
certain  package  thereof,  then  and  there  shown  to,  and  seen 
by  the  said  D,  at  a  certain  rate,  and  •upon  the  terms  fol- 
lowing, to  wit,  at  the  rate  of  ^2  for  every  pound  weight 
thereof,  to  be  paid  for  by  the  said  D  in  ready  money, 
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upon  being  allowed  at  the  rate  of  two  and  a  half  per 
cent,  discount  on  such  payment,  an(2  to  oe  weighed^ffin 
fourteen  days ;  and  thereupon,  then  and  there,  in  consid- 
eration of  such  sale,  and  in  consideration  that  the  plain"" 
tiff,  at  the  special  request  of  the  said  D,  then  and  there 
promised  the  said  D,  that  the  said  opium,  so  bargained 
and  sold,  should  he  weighed  off  and  delivered  to  the  said 
Dj  in  the  time  aforesaid^  and  at  the  rate  and  terms  afore- 
said j  and  that  the  same  were  then  and  there  merchanta- 
ble opium,  and  the  whole  thereof  wi  good  as  the  said 
package  thereof  seen  as  (^foresaid  by  said  D,  the  said  D 
promised  the  plaintiff  to  accept  of,  and  take  the  said 
opium  upon  the  terms  aforesaid,  and  to  pay  the  plaintiff 
for  the  same,  accordingly  ;  and  the  plaintiff  in  fact  saith, 
that  the  said  opium,  so  bargained  and  sold  at  the  rate 
aforesaid,  and  deducting  the  discount  aforesaid,  amounted 
to  a  large  sum  of  money,  to  wit,  the  sum  of  j^lOOO, 
whereof  the  said  D,  on  &c.,  at  &c*,  had  notice  ;  and  that 
the  said  opium  was  then  and  there  merchantable,  and 
the  whole  thereof  as  good  as  the  said  package  thereof  seen 
as  aforesaid  by  the  said  D  ;  andy  although  the  said  opium 
was  within  fourteen  days  from  said  sale  thereof  weighed 
off;  and  although  the  plaintiff  was  then  and  there,  and 
always  afterwards,  ready  and  willing  to  deliver  the  same 
to  the  said  D,  according  to  the  terms  aforesaid,  and  al-' 
though  the  said  D  might  then  and  there  have  accepted 
the  same,  and  was  then  and  there  requested  by  the  plain- 
tiff to  accept  the  same,  and  to  pay  him  therefor  accord- 
ing to  the  rate  aforesaid  ;  yet  the  said  D  did  not,  nor 
would  then  and  there,  or  at  any  other  time,  accept  of,  or 
pay  the  plaintiff  for  the  said  opium,  of  any  part  thereof, 
according  to  the  terms  aforesaid,  but  wholly  refused  and 
still  refuses  so  to  do.     2  Went.  186,  Lawes. 

Add  a  second  county  omitting  the  parts  in  italics ;   a  third,  for 
goods  sold  and  delivered,  S^c* 

For  that  whereas,  on  &c.,  at  &c.,  a  certain  discourse  For  not  ac- 
was  had  and  moved  between  the  plaintiff  and  the  said  J®'*g'*^j 
D,  of  and  concerning  hops  of  that  year's  growth,  in  the  paying  for 
county  of  Essex,  and,  upon  that  discourse,  then  and  there,  tob^Siv- 
in  consideration  of  ten  cents  by  the  said  D,  to  the  plain-  ered  at  a 
tiff  in  hand,  paid  in  part  of  payment,  and  ;$'20,  abating  ^^^hUr, 
only  the  said  ten  cents,  for  every  hundred  weight  of  one  ^J^^J*^ 

ingpaid. 
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cart  load  of  hops*  of  the  growth  of  the  (K>uoty  of  Essex, 
in  the  year,  abc^said,  to  be  paid  on  delivery  of  those 
hops  by  the  said  D  to  the  plaintiff,  at  &c.»  on  the  13th 
day  of  September,  then  next  following,  by  12  o'clock 
the  same  day,  the  said  D  promised  the  plaintiff  that  he, 
at  the  place,  day,  and  hour  aforesaid,  would  accept  and 
then  and  there  would  pay  the  plaintiff,  so  much  money 
as  the  said  cart  load  of  hops  would  amount  to,  at  the 
rate  aforesaid,  upon  the  abatement  aforesaid;  and  the 
plaintiff  in  fact  says,  that  he,  on  the  said  13th  day  of 
September,  in  the  year  abovesaid,  by  12  o'clock  of  the 
same  day,  at  &c.,  had  a  load  of  hops  of  the  growth  afore- 
said, and  those  hops,  then  and  there  weighed,  and  that 
those  hops  amounted  to  twenty  hundred  weight,  and  the 
{daintiff  was  then  and  there  ready  to  deliver  the  said 
hops  to  the  said  D,  at  the  price  aforesaid,  according  to  the 
agreement  aforesaid ;  yet  the  said  D,  the  said  twenty  hun- 
dred weight  of  hops,  amounting  at  the  rate  aforesaid,  to 
the  sum  of  &c.,  abating  the  said  ten  cents,  of  the  plaintiff 
then  and  there  whdly  refused  to  receive,  nor  the  said 
sum  of  &c.,  or  any  part  thereof  to  the  plaintiff  hath  paid, 
but  though  requested,  yet  doth  refuse  to  do  the  same. 
Hall  V.  Stanley.     I  Lilly,  18. 

Add  count  for  hops  sold. 

Fornotae-      for  i\i^i  whcrcas,  ou  &c.,  at  &c.,  a  certain  discourse 
hS^^d   was  had  and  moved,  bet  ween  the  plaintiff  and  the  said 
^     mV'   ^*  ^^  ^^  concerning  the  buying  and  selling  of  hops,  and,' 
to  bTde-'  upon  that  discourse,  it  was  then  and  there  between  them 
^Iri^n  dly  agreed,  that  the  plaintiff  should  sell  to  the  said  D,  a  caut 
and  place,  load,  or  twcuty  hundred  weight  of  hops,  at  the  rate  of 
^^^  $^  for  every  hundred  weight,  the  said  hops  to  be  de- 
livered to  the  said   D,  in  &c.,  on  &c.,  of  which  said 
price  the  said  D,  the  day,  year,  and  place  first  mention- 
ed, in  hand  paid  the  plaintiffs  ten  cents,  and  the  said  D, 
at  the  same  time  and  place,  in  consideration  that  the 
plaintiff,  then  and  there  promised  the  said  D,  that  he 
ithe  pfatintifi^  that  agreement  m  all  things  on  his  part  to 
be  perfonttecU  well  and  faithfully  would  perform,  prom- 
ised the  iplai«dff  that  he,  the  said  D,  the  said  agreement, 
M  aU  things  «on  has  part  to  be  performed,  would  well 
«ad  f«tbfiiUy  iperfbnn  ;  and  the  jrfaintiff  avers,  that  a^ 
terwards,  m^  the  said  -^^^^-^ay  &c^  he  brought  the  said 


1.  Count 
coniid- 
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tweo^  hundred  weight  of  hops,  and  dellrered  them  on 
the  same  day,  at  &c.,  in  a  certain  place  there,  called  fee, 
and  then  and  there  gave  notice  to  the  said  D  of  the 
same  ;  and  the  plaintiff,  the  said  twenty  hundred  weight 
of  hops,  then  and  there  left,  where  said .  hops  have  hith- 
erto remained  ready  to  be  carried  away  by  the  said  D,  at 
his  will ;  yet  the  said  D,  those  hops  to  accept,  or  to  pay 
the  plaintiff  for  the  same,  according  to  the  agreement 
aforesaid,  hath  refused,  and  still  doth  refuse,  though  there- 
to by  the  plaintiff  afterwards,  to  wit,  the  same  day  and 
year  above  said,  at  &c,,  requested.  Tooler  v.  Archer^  1 
Lt7/y,  19. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  FomotM- 
plaintiff,  at  the  special  request  of  the  said  D,  had  bar-  ^^a 
gained  and  sold  the  said  D,  a  great  (quantity,  to  wit,  three  v^yvagtot 
thousand  eight  hundred  twenty  pounds  of  tow  of  the  apiwe^- 
plaintiff,  and  had  promised  the  said  D  to  deliver  him  the  ^* 
same  tow,  at  &c.,  the  said  D  promised  the  plaintiff,  that };    _ 
he  the  said  D,  would  accept  of  the  plaintiff  the  said  tow^  ention 
at  &Lc.y  upon  request,  aud  although  the  plaintiff  after-  £^°^. 
wards,  to  wit,  on  &c.,  at  &c.,  had  the  said  tow  ready  to  s^*^*^ 
be  delivered  there  to  the  said  D,  according  to  the  {dain«-  fendantl 
tiff's  promise  aforesaid,  whereof  the  said  D  then  aqd  ^,^||^. 
there  had  notice,  and  the  plaintiff  was  then  and  ihere  lus. 
ready  and  offered  to  deliver  the  said  D  the  said  tow,  and 
requested  the  said  D  to  accept  the  same ;  yet  the  said 
D  has  not  accepted  from  the  plaintiff  the  said  tow,  but 
has  hitherto  refused  and  still  refuses  to  accept  the  same. 

"Second  Count.     And  for  that,  on  &c.,  at  &c.,  the  2.  Counu 
said  D,  in  consideration  that  the  plaintiff,  at  the  especial  ^Joo*^" 
request  of  the  said  D,  then  and  there  promised  the  said  piatntur 
D  to  deliver  him  at  &c.,  certain  other  tow,  to  wit,  three  S^™*** 
thousand   eight  hundred  and  twenty  pounds,  promised  ' 
the  plaintiff  to  accept  of  the  plaintiff  the  last  mentioned 
tow,  at  &c.,  opon  request,  and  to  pay  the  plaintiff  for 
the  Same,  at  the  rate  of  ;^2  by  the  hundred  weight ;  and, 
although  the  plaintiff  afterwards,  to  wit,  on  &c.,  at  &c., 
had  the  last  mentioned  tow,  at  &c.,  and  was  ready  then 
and  there  to  deliver  the  same  to  the  said  D,  and  thereof 
then  and  there  gave  notice  to  the  said  D,  and  offered  to 
deliver  him  the  same,  and  requested  the  said  D  to  accept 
the  same>  and  to  pay  the  plaintiff  the  rate  aforesaid,  so 
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to  be  paid  for  the  same  ;  yet  the  said  D  did  not  accept 
from  the  plaintiff  the  last  mentioned  tow,  nor  pay  the 
plaintiff  the  said  rate,  to  be  paid  for  the  same,  or  any 
part  of  the  same.     Plead.  Ass.  107.        Hardcastle. 

Add  counts  for  goods  sold  ojid  delivered^  and  quantum  valebant  for 
the  same  ;  and  counts  for  goods  bargained  and  sold,  and  a  quantum 
meruit. 

Fornottc-      For  that  whereas,  on  &c.,  at  &c.,  the  plaintiff,  at  the 
ho^^d    req^uest  of  the  said  D,  sold  the  said  D,  and  the  said  D  then 
paying  for  and  there  bought  of  the  plaintiff,  one  ton  weight  of  hops, 
S^^bj-  of  the  middle  growth  of  Essex  of  the  said  year  &c.,  at 
ingp^     the  rate  or  price  of  ;^12  by  the  hundred  weight,  for  every 
Sixain  ^    hundred  weight  thereof,  to  be  therefore  paid  by  the  said 
^^  to  be    ^  ^^  ^^^  plaintiff,  and  it  was  then  and  there  agreed  be- 
vacated.     tweeu   the  said  D  and  the  plaintiff,  that  the   plaintiff 
should  deliver  to  the  said  D  the  said  one  ton  of  hops,  at 
&c.,  on  &c.,  and  that  the  said  D,  should  accept  the  said 
hops  on  that  day,  at  &c.,  from  the  plaintiff,  and  should 
pay  the  said  rate  or  pice  for  the  same  on  delivery  there- 
of; and  it  was  then  and  there  further  agreed  between 
the  said  parties,  that  if  either  of  theim  should  be  desirous, 
at  any  time  within  one  week  from  the  time  of  making 
that  agreement,  to  vacate  said  agreement,  that  then  such 
party,  so  desirous  to  vacate  the  same,  should  pay  the 
other  of  them,  ;Sf20,  on  &c.,  at  fee,  and  in  such  case,  the 
said  agreement,  as  to  the  bargain  and  sale  of  said  hops, 
should  be  void  ;  and  the  said  agreement  being  so  made, 
^    &c.  {add  mutual  promises)  ;  and  to  make  the  said  agree- 
ment the  more  firm  and  binding,  the  said  D  then  and 
there  paid  the  plaintiff  the  sum  of  $b^  in  part  payment  of 
the  said  rate  or  price,  so  to  be  paid  by  bim  to  the  plaintiff 
for  said  hops  ;  and  the  plaintiff  avers,  that  the  said  agree- 
ment was  not  any  way  vacated,  by  either  of  the  said  par- 
ties,, and  the  plaintiff  further  avers,  that  he,  on  fee.,  at 
fee,  was  ready  and  willing,  and  offered  to  deliyer  to  the 
said  D  the  said  hops,  and  then  and  there  required  him  to 
accept  the  same,  whereof  the  said  D,  then  and  there  had 
notice  ;  yet  the  said  D  would  not,  nor  did  accept  or  re- 
ceive the  said  hops,  then  or  at  any  other  time,  nor  hath 
he  yet  paid  the  said  price  for  the  same,  or  any  part 
thereof,  except  the  said  ;^5,  although  then  and   there, 
thereto  requested,  but  refused  and  stiU  refuses  so  to  do. 
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AM  eaunt  on  account  stated,  far  haps  sold  and  deUvered^  ^c. 
Morgan's  Free.  126. 

•  For  that  whereas,  on  fee,  at  &c.,  the  said  D  retained  pjf*^'^ 
and  employed  the  plaintiff,  as  Jiis  agent  or  factor,  to  pur-  for  not  ac- 
case  for  him  one  thousand  hushels  of  barley  ;  and  it  was  ^^^ 
then  and  there  agreed  between  the  said  D  and  the  plain-  bpiuhtand 
tiff,  that  the  plaintiffshould  purchase  the  said  one  thousand  ^e  ^e ; 
bushels  of  barley,  at  as  cheap  a  rate  as  he  could,  an4  that  i»rtdeUv- 
tfae  plaintiff  should  deliver  the  sanie,  when  bought  as  ^de.  ^ 
afbresiaid,  at  &c.,  or  thereabouts,  on  board  such  vessel  as 
the  said  D  should  send  for  that  purpose,  and  that  the  said 
D  should  pay  to  the  plaintiff  all  such  money  as  he  should 
pay  for  sajd  barley,  and  also  a  commission  of  two  cents 
per  bushel,  for  the  buying  of  said  barley  by  the  plaintiff; 
and  the  said  agreement  being  so  made,  the  said  D  then 
and  there  (insert  mutual  promises) ;  and  the  plaintiff 
saitb,  that  in  pursuance  of  the  said  agreement,  he  after- 
wards, as. soon  as  he  could,  to  wit,  on  &c.,  at  &c.,  did 
purchase  for  the  said  D,  as  his  agent  or  factor,  one  thou- 
sand bushels  of  barley,  at  as  cheap  a  rate  or  price  as  he 
could,  and  afterwards  delivered  five  hundred  bushels 
thereof,  on  board  a  certain  sloop  or  vessel,  at  &c.,  or 
thereabouts,  and  which  the  said  D  had  sent  there  for 
that  purpose,  and  always  since  the  purchase  of  the  said 
one  thousand  bushels  of  barley,  hitherto  hath  been  ready 
to  deliver  the  remaining  five  hundred  bushels  of  the  said 
barley,  to  the  said  D  according  to  the  said  agreement; 
and  that  he  the  plaintiff  paid  for  the  said  one  thpusand 
bushels  of  barley,  a  large  sum  of  money,  to  wit,  &c.,  of 
all  which  premises  the  said  D,  on  &c.,  at  &c.,  had  no- 
tice ;  yet  the  said  D  hath  not  paid  the  plaintiff  the  said 
money,  so  paid  by  the  plaintiff  for  the  said  barley^  nor 
any  part  thereof^  nor  the  said  commission  for  buying  the 
same,  or  any  part  thereof,  nor  hath  the  said  D  sent  any 
vessel  or  vessels  to  &c.,  or  thereabouts,  to  take  on  board 
the  remaining  five  hundred  bushels  of  said  barley,  al- 
though thereto,  on  &c.,  at  &o.,  requested,  but  wholly 
refused,  and  still  refuses  so  to  do.'    2  Went.  160. 

Warren. 

Add  the  common  counts  for  goods  sold  and  ^Uverod;  money  lent 
and  advanced  ;  Udd  out  and  expended  <^c. 

26 
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For  not  ac-  For  that  wbereas  the  plaintiff,  on  &c.,  was  possessed 
ttDd^"? I  ^^  ^  large  quantity  of  good  cotton,  to  wit,  one  hundred 
for  cotton  and  fifty  bags,  and  then,  being  in.  parts  beyond  the  seas^^ 
imported.  ^^^  about  to  be  imported  by  the  plaintiff  into  this  com- 
monwealth, to  wit,  at  &c.,  and  thereupon  the  said  D, 
well  knowing  the  premises,  afterwards,  on  &c.,  at  &c., 
in  consideration  that  the  plaintiff,  at  the  special  request 
of  the  said  D,  had  then  ^nd  there  bargained  and  sold  to 
the  said  D,  divers,  to  wit,  from  fifty  to  one  hundred  bags 
of  said  cotton,  upon  certain  terms  then  and  there  agreed 
upon  between  the  said  D  and  the  plaintiff,  and  also,  in 
consideration  that  the  plaintiff  had,  then  and  there,  prom- 
ised the  said  D  to  deliver  him  one  hundred,  bags  of  said 
cotton,  if  so  many  should  arrive  ^nd  be  imported  into 
this  commonwealth  by  the  plaintiff,  (and  warranted)  first 
or  good  seconds,  if  not,  an  equitable  allowance  to  be 
made  to  the  said  D  for  the  same,  so  soon  after  such  arri- 
val, as  the  same  should  be  in  a  merchantable  condition, 
promised  the  plaintiff  to  accept  from  him  one  hundred 
bags  of  the  said  cotton,  upon  such  delivery,  and  upon  the 
terms  agreed  upon  between  them  as  aforesaid,  if  so  many 
should  be  imported  into  this  commonwealth  by  the  plain- 
tiff as  aforesaid  ;  and  the  plaintiff  in  fact  saith,  that,  after- 
wards, to  wit,  on  &c.,  at  &c.,  he  did  import  into  this  com- 
monwealth one  hundred  bags  of  second  cotton,-  and  after- 
wards, as  soon  as  the  same  was  in  a  merchantable  condi- 
tion, to  wit,  on  &c.,  at  &c.,  he  offered  to  the  said  D  one 
hundred  bags  of  the  said  cotton,  upon  the  terms  afore- 
said ;  yet  the  said  D,  then  and  there  refused  to  accept 
the  said  one  hundred  bags  of  cotton  from  the  plaintiff, 
and  did  not  accept  the  same,  and  still  refuses  to  accept 
the  same,  nor  hath  the  said  D  yet  paid  the  plaintiff  for  the 
same,  according  to  the  terms  aforesaid.     2  Went.  193. 

Add  counts  for  goods  bargained  and  sold^  ^c. 

fetoU^  For  that  whereas  the  said  D,  on  &c.,  at  &c*,  bought  of 
and^ffy-  the  plaintiffs  and  one  A,  now  deceased,  in  the  lifetime  of 
^'-mLi  ^^®  ^^^^  ^'  thirteen  cords  of  cord-wood,  at  the  rate  of 
and  paying  05  a  cord  for  cvery  cord,  to  be  paid  by  the  said  D  to  the 
wLieTby  plaintiffs  and  the  said  A,  for  the  same  ;  and  it  was  then 
•orr^^ioi  and  there  agreed  between  the  plaintiffs  and  said  A  and 
the  said  D,  in  the  lifetime  of  the  said  A,  that  the  plain- 
tiffs and  the  said  A,  should  and  would  deliver  the  said 
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cord-wood  to  the  said  D,  upon  request,  and  that  the  said 
D  should  and  would  within  a  little  time,  next  after  the 
said  sale  thereof,  fetch)  take,  and  carry  away  the  said 
cord- wood,  and  that  the  said  D,  at  the  time  of  his  so  taking 
and  carrying;  away  the  same,  should  pay  unto  the  plain- 
tifiisi  and  the  said  A,  the  rate  and  price  aforesaid^  so  to  be 
paid  for  the  same ;  and  thereupon,  thereafterwards,  on 
the  same  day  and  year,  in  consideration  that  the -plain- 
tiffs and  the  said  A,  in  the  lifetime  of  said  A,  promised 
the  said  D  to  performand  fulfil  every  thing  jn  said  agree- 
ment, on  their  parts  to  be  performed  ^nd  fulfilled,  the 
said  D  promised  the  plaintiffs  and  the  said  A,  in  the  life- 
time of  said  A,  to  perform  and  fulfil  every  thing  in  said 
agreement  on  his  part  to  be  performed  and  fulfilled  ;  and 
the  plaintiffs  in  fact  say,  that  the  plaintiffs  and  the  said  A, 
in  the  lifetime  of  said  A,  always  from  the  time  of  mak- 
ing the  said  agreement,  and  since  the  death  of  said  A, 
the  plaintiffs  hitherto  have  always  been  ready  to  deliver 
the  said  cord-wood  to  the  said  D,  and  have  often  offered 
so  to  do,  to  wit,  at  &c. ;  yet  the  said  D  hath  not  yet 
fetched,  taken,  or  carried  away  the  said  cord-wood,  or 
any  part  thereof,  or  paid  to  them  or  any  of  them,  for  the 
same  or  any  part  thereof,  at  and  after  the  rate  and  price 
aforesaid,  although  thereto,  on  &c.,  before  and  afterwards 
requested,  but  wholly  refused  and  still  refuses  so  to  do. 
Plead.  Assist.  101.  Warren. 

Add  cwaUs  for  goods  sold  and  delivered,  and  quantum  valebant. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  ^^^^^^ 
plaintiff,  at  the  special  request  of  the  said  D,  had  bar-  cepUog 
gained  and  sold  the  said  D  a  certain  rick  of  rye  grass,  JJ^^^** 
then  being  in  a  certain  yard  or  fold  of  the  plaintiff,  in  rfckofrye 
&c.,  then  in  possession  of  the  plaintiff,  at  the  rate  and  b^^eUver- 
price  of  ;^100,  to  be  paid  by  the  said  D  to  the  plaintiff,  f^**J^^^" 
for  the  same,  and  had  promised  the  said  D,  to  permit  eamestl^'. 
him  to  thresh  the  same  in  the  plaintiff's  barn  there,  the  S^endiJif 
said  D  promised  the  plaintiff  that  he,  the  said  D,  would 
on  Tuesday  then  next  following,  accept  the  said  rye 
grass,  at  the  rate  and  price  aforesaid,  and  would   then 
take  the  said  rye  grass  into  his  own  possession,  and  pay 
the  plaintiff  for  the  same;  and,  although  the  plaintiff 
ever  since  the  making  of  said  bargain,  was  ready  to  de- 
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liver  the  said  rye  grags  to  the  said  D,  and  to  peroait  bim 

to  thresh  the  same  ia  the  plaintiff's  bapii  there ;  and 

althot^  the  said  D,  thereafterwards   on  the  day  and 

I  year  aforesaid,  paid  the  plaintiff  ;^109  in  part  of  the  rale 

or  price  aforesaid ;  yet  the  said  D  hath  not,  at  any  time 
hitherto,  accepted  er  taken  the  said  rye  grass  into  his 
possession,  but  hath  ever  since  suffered  the  same  to  pe* 
maiii  in  the  said  yard  or  fold  of  the  plaintiff;  nor  bath  the 
said  D  paid  the  plaintiff  the  residue  of  the  rate  or  price 
aforesaid,  although  then  and  there,  and  often  afterwards^ 
thereto  requested,  but  refused  and  still  refuses  so  to  do. 
Morg.  Preced.  128. 

Add  indebitatus  assumpsit  and  quantum  meruit  for  goods  sold,  and 
for  use  and  occupation  oj  plaintijps  yard. 

For  not  Yof  that  whercHs,  on  fee.,  at  &c.,  it  was.  agreed  be- 

away        tween  the  plaintiff  and  the  said  D,  in  manner  following, 

•oidTto  be  ^®  ^^^»  ^^^^  ^^^  plaintiff  should  sell  the  said  D  ten  loads 

deUvered    of  beans  of  the  plaintiff,  which  then  lay  in  the  shop  of 

Sd^dr*  &Cm  at  &c.,  at  the  rate  of  $2  for  every  load  thereof,  and 

^[^<**y  that  the  sard  beans  should  be  delivered  to  the  said  D  by 

eamest'be-  the  plaintiff,  upou  requcst,  and  that  the  said  D  should 

^Ij^wttt^  pay  the  plaintiff  for  the  same,  the  rate  aforesaid,  at  or 

upon  the  first  day  of  &c.,  next  following ;  and  thereupon 

&c.  (add  mutual  promises)  ;  and  although  the  said  D,  at 

the  time  and  place  of  making  said  agreement,  paid  the 

plaintiff  ten  cents,  in  part  of  the  rate  aforesaid ;  yet  the 

said  D  hath  not  sent  for,  requested  to  be  delivered,  or 

taken  away  the  said  beans,  or  any  part  thereof,  nor  hath 

paid  the  residue  of  the  rate  aforesaid,  to  wit,  &c.,  or  any 

part  thereof,  although  on  ^c,  at  ^c,  requested^  and 

although  the  plaintiff  hath  been  always  ifrom  the  making 

of  said  agreement  hitherto,  and  still  is,  ready  to  deliver 

the  same  to  the  said  D,  at  &c.,  but  wholly  refused  and 

yet  refuses  so  to  do*     2  Went.  139. 

Note.  The  averment  in  italics  should  seem  unnecessary,  either 
on  the  ground  of  earnest  being  paid,  according  to  the  case  of  3ach  v« 
Oicen,  5  T.  Rep.  409 ;  or  on  the  ground  of  mutual  promises,  accord- 
ing to  Hob.  88,  Nicholas  v.  Rmnbred ;  and  1  Wils.  88,  Martindah  v. 
Fisher  ;  or,  on  the  ground  of  mutual  remedies,  and  the  money  being 
to  be  paid  at  a  day  certain.^  1  Salk.  171 ;  6  T.  Rep.  -570,  &c.  (MSST) 

foteiSSL         "^^^  ^^^^  whereas,  at  the  time  of  making  the  promise 
away^hes  hereinafter  mentioned,    the   plaintiff  was,   and    thence 

foM  to  de- 
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hitherto  liath  bee^,  a  clmiidler,  and  used  the  boshiess  of  jbnduit,  to 
a  chandler,  and  m  so  domg,  hath,  doling  all  that  time,  ^  ^^ 
made  divers  large  quantities  of  ashes,  to  wit,  at  &c. ;  time  to 
and  the  plaintiff  so  making  ashes,  at  the  special  request  ^;7^° 
of  said  D,  on  &c.,  at  &c«,  sold  the  said  D  aU  the  ashes, 
which  he  the  plaintiff  should  use  in  the  way  of  his  busi-^ 
ness  aforesaid,  within  the  space  of  one  year  then  next 
ensuing^  at  the  price  of  ;^1  a  cart-load,  to  be  therefor 

Eaid  by  the  said  D  to  the  plaintiff,  and  promised  the  said 
)  to  deliver  him  the  said  ashes,  from  time  to.  time,  as . 
the  said  D  should  come,  and  take  and  fetch  away  the 
same ;  and,  in  consideration  thereof,  the  said  D  promised 
the  plaintiff  to  come  and  take  and  fetch  away  the  said 
ashes,  from  time  to  time,  as  the  same  sEould  be  made, 
and  to  pay  the  said  price  for  the  same  to  the  plaintiff; 
and  though  the  plaintiff  daily,  during  said  year,  there 
made,  in  his  said  trade,  a  large  quantity,  to  wit,  one  cart- 
load of  ashes,  of  which  the  said  D  had  due  notice,  and 
was  frequently,  during  tliat  year,  from  time  to  time,  and 
at  the  end  thereof,  required  by  the  plaintiff  to  come  and 
take  and  fetch  away  the  said  ashes ;  and  the  plaintiff 
was  always  ready  to  deliver  all  the  said  ashes,  from  time 
to  time,  according  to  the  terms  aforesaid ;  ^et  the  said 
D  did  not,  when  so  requested,  or  at  any  other  time 
hitherto,  accept,  fetch,  or  take  away  the  said  ashes,  or 
any  part  thereof,  [or  pay  the  plaintiff  for  the  same,]  but 
wholly  refused  and  refuses  so  to  do.  _  21  Went,  ^223. 

Warren. 

Add  counts  far  goods  ^old  and  delivered  ;  goods  bargained  and  sold^ 
but  not  fetched  away. 

14.  Against  Carriers,  ^c. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  Consignor 
plaintiffs  did  then  and  there  deliver,  to  the  said  D,  at  his  ^^^j^!' 
special  request,  a  parcel  of  goods  of  the  plaintiffs,  to  wit,  gence  in 
&c.^  a  parcel  of  goods  containing  silk  ferrets  and  other  n^oTf 
merchandise,  of  great  valoe,  to  wit,  &c.,  directed  to  |J2^^ 
Messrs.  A  and  B,  of  &c.,  to  be  carried  and  conveyed  by  Scyweie 
the  said  D,  from  M  aforesaid,  to  the  city  of  C,  and  tjiere,  J^count 
to  wit,  at  C  aforesaid,  to  be  safely  delivered  to  the  use  of  Onapiom- 
Messrs.  A  and  B,  of  &c.,  and  had  then  and  there  paid  uver^mfeiy 
to  the  said  D,  fifty  cents^  as  a  reasonable  reward  for  his  ate,  to  the 
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uteofcoa.  care  and  trouble  in  that  behalf,  the  said  D  promised  the 
SiSin*  tT  plsi^^^iffs,  safely  and  securely,  to  take  care  of,  carry  and 
address.  Gonvey  the  said  parcel  of  goods,  and  to  deliver  the  same 
at  said  C  accordingly  ;  yet  the  said  D  did  not  take  care 
of,  carry,  and  deliver  the  said  parcel  of  goods,  in  manner 
aforesaid,  but  hath  neglected  so  to  do,  and,  by  the  neg- 
ligence of  himself  and  his  servants,  lost  the  same« 

%  Count  And  for  that,^  on  &c.,  at  &c.,  in  consideration  that  the 
2e  tocM^  plaintiffs,  at  the  like  request  of  the  said  D,  had  delivered 
toC^d  to  the  said  D,  a  certain  other  parcel  of  goods  of  the 
G,accoid-  plaintiffs,  to  wit,  a  parcel  of  goods,  containing  other  silk 
^5^*^"  ferrets  and  merchandise,  of  great  value,  to  wit,  &c.,  di- 
rected to  the  said  Messrs.  A  and  B  in  G,  to  be  carried 
and  conveyed  by  the  said  D,  from  said  M  to  said  city  of . 
C,  and  from  thence  to  be  forwarded  to  the  said  Messrs. 
A  and  B,  at  G  aforesaid,  and  had  then  and  there  paid 
the  said  D,  the  further  sum  of  fifty  cents,  as  a  reasona- 
ble reward  for  his  care  and  trouble  in  this  behalf,  prom- 
ised the  plaintiffs  safely  and  securely  to  take  care  of, 
carry  and  convey  the  Jast  mentioned  parcel  of  goods, 
and  forward  the  same  accordingly ;  and  although  the 
said  last  mentioned  parcel  of  goods,  might  have  been 
carried  and  conveyed  to  said  C  ;  and  thence  forwarded 
to  said  G,  and  although  the  said  D  hath  been  often  re-* 
quested  so  to  do,  yet  the  said  D  hath  not  yet  carried^ 
conveyed,  or  forwarded  the  same  in  manner  aforesaid ; 
and  for  want  of  due  care,  and  through  the  mere  neglect 
of  the  said  D,  the  same  hath  been  and  is  wholly  lost  to 
the  plaintiffs. 

Note.     A  common  carrier  is  responsible  for  any  damage  which 
.  happens  to  goods  entrusted  to  his  care,  except  where  it  happens  from 
the  act  of  God,  or  of  the  public  enemy. 

The  owner  of  a  hackney  coach  is  not  a  common  carrier,  for  this 
purpose^  and  is  not  liable  for  the  loss  of  goods,  unless  there  is  an  ex- 
press agreement.  Otherwise  of  th^  owner  of  a  stage-^oach.  The 
reason  of  the  difference  is,  that  the  hackney  coach  is  used  for  the 
transportation  of  passengers  only,  and  receives  no  hire  for  the  carriage 
of  goods ;  but  it  is  otherwise  of  a  stage-coach,  which  usually  carries* 
goods  as  well  as  passengers  for  hire.     See  2  B.  &  P.  416,  419. 

Where  a  customer  knows  that  goods  are  exposed  to  some  particular 
Hsk,  and  omits  to  inform  the  carrier,  in  case  of  a  loss  thereby,  the  car- 
rier is  not  answerable.     1  East,  604. 

Notwithstanding  a  special  acceptance,  limiting  the  responsibility, 
of  carriers,  they  are  answerable  in  cases  of  gross  negligence.  2  Bam. 
di.  Aid.  356;  6  Mo.  469. 
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With  regard  to  the  question,  by  whom  the  action  should  be  brought 
for  the  loss  of  a  parcel,  the  rule  in  Cbmyns  on  Contracts  is  laid  down 
to  be  »'  where  the  consignor  is  to  pay  for  the  carriage  of  the  goods, 
and  cannot  charge  the  consignee  upon  the  delivery  to  the  carrier,  the 
action  should  be  brought  in  his  name ;  but  where  the  consignee  or- 
ders the  goods  to  be  sent  by  a  particular  carrier,  to  whom  they  are 
delivered,  or  is  liable  in  the  ordinary  course  of  trade,  to  pay  for  them 
'Upon  the  delivery  to  the  carrier,  the  action  must  in  general  be  brought 
in  the  name  of  the  consignee." 

It  seems,  however,  when  goods  are  delivered  by  the  consignor  to  a 
carrier,  pointed  out  by  the  consignee,  the  property^ on  a  delivery  to 
the  carrier,  is  in  the  consignee,  and  notwithstanding  the  consignor 
paid  the  carrier,  the  action  must  be  brought  in  the  consignee's  name. 
1  L.  Raym.  271 ;  8  T.  R.  330. 

A  carrier  may  be  sued  for  any  loss,  or  damage  happening  to  goods 
delivered  to  him,  either  in  Assumpsit  or  Case^but  in  making  a  choice, 
it  will  be  well  to  recollect  that  Case  may  be  joined  with  a  count  in 
trover,  where  the  circumstances  will  warrant  it,  but  Assumpsit  can-  « 
not ;  and  that  an  omission  of  any  of  the  joint  contractors,  will  be  cause 
of  abatement  in  Assumpsit ;  -but  an  omission  of  a  like  kind  in  Case,  gen- 
erally will  not.  . 

i 

For  that,  on  &c.,  at  fee,  in  consideration  that  the  Carrier  v.  | 

plaintiff,  at  the  special  request  of  the  said  D,  had  then  nc^«S^  I 

and  there  caused  to  be  delivered  to  the  said  D,  divers  ^^wng 
goods  and  chattels,  to  wit,  &c.,  of  a  large  value,  to  wit,  ^ch  cv- 
fcc,  to  be  by  the  said  D,  safely  and  securely,  carried  and  ^bSeedto 
conveyed  from  a  certain  place,  at  M  aforesaid,  called  &c.,  pay  for. 
to  a  certain  other  place  at  M  aforesaid,  called  &c.,  and  on^rom^ 
there,  to  wit,  at  the  last  mentioned  place,  to  be  safely  Im  to  carry  I 

and  securely  delivered  for  the  plaintiff,  ^r  a  certain  rea-  "  ^^' 
sonable  reward  to  ^  be  therefor  paid  by  the  plaintiff j  the  j 

said  D  promised  the  plaintiff,  safely  and  securely,  to  car- 
ry and  convey  the  said  goods  and  chattels,  from  the 
said  place  called  &c.,  in  M  aforesaid,  to  the  said  place 
called  &c.,  in  M  aforesaid,  and  there,  to  wit,  at  the  last 
mentioned  place,  safely  and  securely  to  deliver  the  same 
for  the  plaintiff;  yet  the  said  D  did  not  deliver,  nor  hath ' 
as  yet  delivered  the  said  goods  and  chattels,  or  any  part 
*  thereof,  at  the  said  place,  called  &c.,  or  elsewhere,  to  or 
for  th^  plaintiff,  but,  on  the  contrary,  afterwards,  to  wit, 
on  &c.,  at  &c«,  so  negligently  behaved  in  carrying  and 
conveying  the  said  goods  and  chattels,  that  the  same,  for 
want  of  due  care,  and  by  reason  of  the  negligence  of  the 
said  D,  were  then  and  there  wholly  lost  to  the  plaintiff. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the  2.  Coant. 
plaintiff,  at  the  like  request  of  the  said  D>  had  then  and  i«e  to  inep 
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nfeiyand  there  delivered,  and  caused  to  be  delivered  to  the  said 
reql^tT  D,  Certain  other  goods  and  chattels,  to  wit,  &c.,  of  a 
large  value,  to  wit^  &c.,  to  be  by  the  said  D,  safely  kept 
for  and  delivered  to  the  plaintiff,  upon  request,  the  said 
D  promised  the  plaintiff  safely  to  keep  the  last  mention- 
ed goods  and  chattels,  and  to  deliver  them  to  the  plain- 
tiff upon  request;  and  although  the  said  D  received  the 
last  mentioned  goods  and  chattels,  on  such  bailment  as 
aforesaid,  and*was  afterwards,  to  wit,  on  &:c.,  at  Scc.^  re- 
quested to  deliver  the  same  to  the  plaintiff;  yet  the  said  D 
did  not  keep  the  same  safely,  and  so  deliver  the  same  to 
the  plaintiff,  when  so  requested  as  aforesaid,  nor  hath  yet 
delivered  the  same ;  but,  on  the  contrary,  took  so  little 
and  such  bad  care  thereof,  that  the  same  were,  and  are 
by  the  mere  negligence  of  the  said  D,  wholly  lost  to  the 
plaintiff.     2  Went.  234. 

Add  a  third  count ,  like  the  firsts  omitting  the  part  in  italics. 

If  a  carrier  trusts  the  goods  with  his  porter,  (as  in  this  case), 
and  the  porter  loses  them,  the  carrier  may  maintain  an  action  againsi 
the  porter,  for  he  has  a  special  property  in  the  goods ;  and  a  declara- 
tion like  the  above  would  be  good,  even  though  the  carrier  had  not 
paid  over  for  the  loss ;  for  the  porter  Would  never  be  admitted  to  show 
that  the  goods  were  only  bailed  to  the  carrier,  in  order  to  discharge 
himself.  See  an  opinion,  2  Went.  237 ;  and  1  Bac.  237 ;  1  RoU. 
Abrid.  607.    (MSS.) 

iguiiBtthe      For  that  the  said  P,  [deft.^  on  &c.,  at  &c.,  was  pro- 
JTasSjee  pn^tor  and  owner  of  a  certain  common  coach  or  carriage, 
coachrror  going  and  passing  from  B  to  N,  and  so  back  from  N  to 
loffpit^e  B,  for  the  carriage  and  conveyance  of  passengers;  and 
^oJe  of    Jq  consideration  that  the  plaintiff,  at  the  special  request 
i»y.         of  the  said  D,  would  then  and  there  take  and  engage 
one  place  in  said  coach  or  carriage,  for  the  plaintff  to  be 
conveyed  as  a  passenger  therein  from  said  N  to  said  B, 
for  a  reasonable  fare  to  be  paid  therefor  by  the  plaintiff^ 
to  the  said  D,  then  and  there  promised  the  plaintiff  to 
carry  and  convey  him  in  said  coach  or  carriage  from  said 
N  to  said  B.     And  the  plaintiff  avers,  that,  giving  cred- 
it to  the  said  promise  of  the  said  D,  he  then  and  there 
did  take  and  engage  one  place  in  the  said  coach  or  car- 
riage, for  him  the  plaintiff  to  be  carried  and  conveyed 
from  said  N  to  said  B,  as  afcnresaid,  and  that  the  said  D, 
in  part  performance  of  his  said  promise,  did,  on  &C9  con- 
vey the  plaintiff  from  said  N,  part  of  the  way  to 
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viz.  to  S;  yet  the  said  D,  though  requested,  would  not 
carry  the  plaintiff  any  ferther  on  said  journey  to  said  B, 
hat  wholly  neglected  and  refused  so  to  do;  whereby 
the  plaintiff  was  piit  to  great  charges  to  complete  his 
journey  to  saidB,  gee.     See  3  Went.  !?40. 

For  that  the  plain ti0^  on  &c.y  at  &c.,  had  received  a  By  baflee 
certain  parcel  of  goods,  of  the  value  of  ;^100,  to  be  by  ^^^^ 
him  transported  from  N  to  B/and  there  safely  delivered  negligence 
to  one  C,  and  had  in  fact  carried  the  said  parcel  from  said.N  p^,Snof 
to  S  ;  and  afterwards,  on  &c.,  at  said  S,  the  plaintiff,  at  ^^*^ 
the  special  request  of  the  said  D,  delivered  the  said  par-  Seywerc 
eel  to  him,  to  be  safely  conveyed  by  the  said  D,  from  ^°**^ 
thence  to  5aid  B,  and  thei'e  safely  delivered  to  the  said 
C,   for  a  certain   reward  to  be   paid   to  the    said    D, 
therefor  by  the  plaintiff;  whereupon,  in  consideration  of 
the  premises,  the  said  D,  at  the  last  mentioned  time  and 
place>  promised  the  plaintiff  safely  to  convey  the  said 
parcel  from  said  S  to  said  B,  and  there  to  deliver  the 
same   safely  to  the  said  C.      Now   the  plaintiff  says, 
that  though  the  said  D  had  received  the  said  parcel  for 
the  purpose  aforesaid,  yet,  not  minding  his  promise  afore- 
said, he  did  not  safely  convey  the  said  parcel  from  S  afore- 
said to  B  aforesaid,  and  there  safely  deliver  the  same  to, 
or  to  the  use  of,  the  said  C  ;  but,  on  the  contrary,  so  negli- 
gently behaved,  and  carelessly  conducted  in  the  premis- 
es, that  the  said  parcel  was,  by  the  negligence  and  want 
of  care  of  the  said  D,  totally  lost ;  whereby  the  plaintiff 
was  obliged  to  pay  the  value  of  said  parcel,  and  divers 
other  expenses  incurred  in  consequence  thereof.     See  3 
Went.  2^6. 

Add  a  count,  in  eansideration  that  the  plaintiff  hcut  delivered  apar^ 
eel  to  the  defendant^  to  he  carried,  ^c,  ;  and  oho  a  count  for  not  deliv* 
ering  in  a  reasonable  time  the  goods  of_  plaintiff  bailed  to  defendant* 

« 

For  that  the  said  D,  [deft.]  on  &c.,  at  &c.,  was  the  Agunst 
owner  and  proprietor  of  a  certain  stage  coach,  for  the  of^a  §2^ 
carriage  and  conveyance  of  passengers,  with  their  rea-  ^^^^'  ^y 
sonable  luggage,  from  said  S  to  B,  for  certain  reasonable  for  loss  of 
reward  and  hire  to  be  paid  therefor ;  and  then  and  there,  *"egag»- 
in  consideration  that  the  plaintiff  had,  at  the  special  re- 
quest of  the  said  D,  taken  a  place  in  said  coach  as  a 
passengeir  from  said  S  to  said  B,  and  promised  to  pay  there- 
for at  the  accustomed  rate  and  price,  and  had  then  and 

27 
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there  delivered  to  th^  said  D,  2L  certain  box  of  the  plain* 
tiff,  containing  goods  and  clothes,  of  the  value  of  &c.y 
which  the  plaintiff  avers  was  his  reasonable  luggage,  as 
such  passenger  as  aforesaid,  promised  the  plaintiff  safely 
to  convey  him  from  said  S  to  said  B,  and  at  said  B,  safe- 
ly to  deliver  him  the  said  trunk  and  its  contents.  And 
the  plaintiff  says,  that  .though  the  said  D  so  received  the 
said  luggage,  and  afterwards,  on  &c.,  conveyed,  the 
plaintiff  .from  said  S  to  said  B  ;  yet  though  requested  in  a 
reasonable  time  afterwards,  tTtz.  on&c.,at&c«,tbe  said  D 
never  delivered  the  said  trunk  and  its  contents  to  the  plain- 
tiff at  said  B,  but  so  negligently  carried  the  said  trunk  and 
its  contents,  and  took  so  little  care  thereof,  that  the  same 
was  totally  destroyed  and  lost  by  the  negligence  of  the 
^aid  D.     See  3  Went:  254. 

Add  a  count  for  goods  delivered  to  carrier  for  reasonahle  reward, 

» 

Agftintta       Fof  that  the  said  D  [deft.]  on  &c.,  at  &c.,  in  consid- 
rier?56r'    cration  that  the  plaintiff  had,  at  the  special  request  of  the 
negligently  gjiij  D,  delivered  to  him  two  hundred  bushels  of  corn, 
^Sii?^     of  the  value  of  ;^100,  to  be  safely  conveyed  by  the  said 
whereby     J)  f^^  ^  certain  hire,  from  said  S  to  B,  on  board  a  cer- 
spoiled,      tain  barge  belonging  to  said  D,  then  lying  at  said  S,  then 
and  there  promised  the  plaintiff,  safely  to  convey  the 
same  from  said  S  to  said  B,  and  there,  at  said  B,  to  de- 
liver the  same  to  the  plaintiff  within  a  reasonable  time  ; 
yet  the  said  D,  not  minding  his  promise  aforesaid,  though 
a  reasonable  time  has  long  since  elapsed,  since  the  de- 
livery aforesaid  of  the  said  corn  to  the  said  D,  for  the 

purpose  aforesaid,  viz, days ;  and  though  afterwards, 

on  &c.,  at  &c.,  requested  thereto,  hath  never  safely  car- 
ried and  delivcied  the  said  corn  to  the  plaintiff  at  said 
B,  but  hath  wholly  neglected  so  to  do;  and^  on  the 
contrary,  hath  so  carelessly  conducted  himself  in  the 
premises,  that,  by  his  negligence  and  default,  the  said 
corn  has  been  wetted,  and  thereby  wholly  destroyed. 
See  3  Went  260. 

Against  ^  For  that  the  said  D  [deft.]  at  &c.,  on  &c.,  was  a  com- 
rieMTor^not  ^^^  Carrier,  for  a  certain  hire  and  reward,  of  goods, 
deUvering  warcs,  merchandises  and  monies,  from  said  F  to  B,  in 
*'**^'  the  county  of  S,  and  from  thence  to  said  F  ;  and  on  the 
same  day,  at  said  F,  received  of  the  plaintiff  one  sum  of 
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jfflOO,  to  be  carried  iroin  said  F  to  said  B,  and  there  de- 
livered to  T.  R.  Esq.,  dangers  of  the  seas  excepted  ;  and 
the  said  plaintiff  then  and  there  promised  the  said  D,  to 
pay  him  as  much  money  for  carrying  the  same,  as  he 
reasonably  deserved  therefor,  on  demand ;  by  reason  of 
all  M^hich,  and  by  the  law  and  custom  of  the  land,  the 
said  D  became  and  was  obliged  to  carry  said  money 
sately,  and  deliver  the  same  to  the  said  T.  fl.,  dangers 
of  the  seas*  only  excepted,  as  aforesaid ;  and  in  conside- 
ration thereof,  then  and  there  promised  the  plaintiff  to 
do  it  accordingly ;  yet  the  said  D  hath  never  carried  and 
delivered  the  same  money  to  the  said  T.-R.,  though  a 
reasonable  time  hath  therefor  elapsed,  and  though,  on 
&c.,  at  &c.,  requested  thereto ;  nor  hath  the  said  D  re- 
delivered the  same  to  the  plaintiff,  though  alike  request- 
ed, but  wholly  neglects  and  refuses  so  to  do..  Savage 
V.  Hollandj  Mass. 

For  that  the  said  D  [deft.]  on  &c.,  at  &c.,  in  consid-  Fornotde- 
eration  that  the  plaintiff  had  then  and  there  delivered  monejfto 
him  $^0y  promised  the  plaintiff  to  deliver  thfe  same,  on  J^^    ?*'" 
the  same  day,  to  one  C  at  B ;  yet  the  said  D,  not  mind-  cording  to 
ing  his  said  promise,  did  not  deliver  the  same  money  on  p™"**"- 
the  same  day  to  the  said  C,  but  neglected  and  still  whol- 
ly neglects  so  to  do ;  whereby  the  plaintiff  has  been  im-  special 
pleaded  in  an  action  for  the  same  by  the  said  C,  and  damage. 
put  to  great  charges,  viz.  the  sum  of  j^30 ;  all  which  is 
to  the  damage,  &c. 

15.  For  not  accounting  for  Goods  ^c. ;  in  nature  of 

Account. 

For  that  the  said  D,  having  received Jof  the  plaintiffs  f^J^^^**^ 


quintals  of  fish,  of  the  value  of  &c.,  for  his  reason-  for  pro- 
able  allowance,  to  be  transported  from  &c.  to  &c.,  the  g^h'^J^y. 
dangers  of  the  seas  excepted,  and  there  to  dispose  there-  ered  to  bo 
of  to  the  plaintiff's  best  advantage,  and  thereof  to  ren-  UJJ'^i^ 
der  to  them  his  reasonable  account  on  demand ;  in  con- 
sideration thereof,  then  and  there  promised  the  plaintiffs 
to  transport,  dispose  of,  and  render  his  reasonable  account 
of  said  fish,  as  aforesaid  ;  and  the  plaintiffs  say,  that  the 
said  D  transported  said  fish  to  &c.,  accordingly,  and  sold 
it  to  great  profit  there  at  said ;  yet  &c.       W .  Pynchon. 
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Against         For  that  the  said  D  and  oae  B^  whe  'A  since  deceased, 

JIJJ^*^^  and  whom  the  said  D  survifred,  at  &c.,  from  &c.  to  &c., 

not  render- were  the  plaintiff's  bailiffS}  of  the  articles,  goods,  and 

c^^  of    merchandises  [mentioned  in  the  annexed  schedule}  of  the 

n?e«*^-    value  of  &c.,  to  dispose  thereof  to  the  plaintiff's  best 

cred  to  be  advantage,  and  thereof  to  render  the  plaintiffs  their  rea- 

0?^^     sonable  account  on  demand,  and  in  consideration  of  the 

premises,  the  said  D  and  B,  then  and  there,  in  the  life* 

time  of  the  said  B,  promised  the  plaintiff  to  do  the  same 

accordingly ;  yet,  though  requested,  the  said  D  and  B, 

in  the  lifetime  of  said  B^  never  rendered  their  reasonable 

account  as  aforesaid,  to  the  plaintiff,  nor  hath  the  said  D, 

since  the  death  of  said  B,  through  requested,  rendered 

any  reasonable  account  as  aforesaid,  but  they,  and  each 

of  them,  neglected,  and  the  said  D  still  refuses  so  to  do. 

For  not         For  that  the  said  D,  at  Cadiz,  viz.  at  &c.,  on  &c», 

an'^MSSit  received  of  the  plaintiff, quintals  of  iisb,  of  the  value 

of  ^oods    of  &c.,  for  his  reasonable  allovirance,  to  sell  and  dispose 
to  bTaoid  of  the  same  for  the  plaintiff's  best  advantage,  and  to 
frstiSi'     make  his  remittance  of  the  nett .  proceeds  of  the  sale, 
tage  &e.     after  deducting  the  freight  in  the  following  manner,  viz. 
to  purchase  and  bring,  home,  twenty  boxes  of  lemons, 
&c.,  and  to  remit  the  reniainder  of  the  same  nett  pro- 
ceeds, before  be,  the  said  D,  left  the  port,  to  Messrs.  K 
and  P,  of  &c.,  on  the  plaintiff's  account,  and  to  render 
the  plaintiff  his  reasonable  account  thereof.;  in  conside* 
ration  whereof^  the  said  D,  then  and  there  promised  the 
plaintiff  to  dispose  of  said  goods,  make  the  remittances, 
and  render  his  account  as  aforesaid  ;  yet,  &c.     Pratt. 

For  not  ac-  For  that  the  said  A,  in  his  lifetime,  viz.  on  &c.,  at  &c-, 
wiA  pSu  received  $ — ,  which  belonged  to  the  plaintiff  and  his 
fito  «?a^~'  sister  E,  since  ^deceased  [and  the  plaintiff  and  the  said  E, 
sum  of  were  then  the  only  children  and  heirs  of  one  P,  then 
SI^'i^  lately  deceased]  to  use  and  improve  the  same  sum,  for 
defendant,  the  benefit  of  the  plaintiff  and  the  said  E ;  and  the  said 
proved  for  A,  then  and  there,  in  consideration  thereof,  promised  the 
SeTwd  Pl^^"^^^  ^^^  *he  said  E,  then  living,  to  lay  out  and  im- 
his  sitter,  provo  the  Same  sum  to  their  best  profit  and  advantage, 
t^^^  and  to  render  them  his  reasonable  account  thereof  on 
Against      demand.     Now  the  plaintiff  avers,  that  the  said  A  laid 

executor  of  i_  -  j  i  t      ■» 

promifor.    out  the  Same  sum  to  great  advantage,  and  made  large 
profit  therewith  ;  yet,  though  often  requested,  be  never 
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rendefed  to  tbe  plaintiff  and  to  the  said  £,  in  her  life^ 
time^  or  to  either  of  them,  an  account  of  the  said  ^um, 
or  the  profits  thereof ;  and  the  plaintiff  further  avers,  that 
die  said  £  died  before  the  said  A,  and  that  this  action 
accrued  to  the  plaintiff  as  surviving  promissee,  as  afore- 
said, jet  neither  the  said  A,  in  his  lifetime,  though  re« 
qaested,  nor  the  said  D,  his  executor^  as  aforesaid,  ever 
rendered  the  plaintiff  any  account  of  tbe  said  sum,  or 
the  profits  thereof,. but  the  said  D  wholly  refuses  so 
to  do. 

For  that  the  plaintiff,  with  the  rest  of  the  fishing  crew  Fornotac- 
of  the  schooner  &c«,  at  sundry  times,  between  Slc.  at  &c.,  ^Xpit 

delivered  to  the  said  D quintals  of  fish,  of  the  value  Jj^^^,f 

of  &c.,  caught  in  said  schooner  during  that  time,  to  make,  fishreceiv- 
cure,  and  sell,  for  his  reasonable  allowance,  to  the  best  J^mJ^et^ 
advantage  of  the  plaintiff,  and  the  rest  of  the  crew,  and  core,  and 
thereof  to  render  to  them  hb,  the  said  D's,  reasonable  ^  ^. 
account  of  their  several  parts  of  the  said  fish  ;  now  the 
plaintiff  avers,  that  he  is  entitled  to  &c.,  parts  of  the 
said  fish,  of  which  the  said  D,  on  &c.,  at  &c*,  had  notice, 
and^  in  consideration   thereof,  then  and  there  promis* 
ed  the  plaintiff  to  account  with  him  therefor  on  demand  ; 
yet,  &c. 

For  that  the  plaintiff,  at  the  request  of  the  said  D,  ^'^J"^?!**^" 
on  &c.,  at  &c.,  sent  his,  the  plaintiff's  son  and  servant  C  with  pu. 
a  fishing  voyage,  in  the  said  D's  schooner  &c,,  and  the  Sl^areof 
said  C  continued  in  the  service  until  &c.,  and  caught  fi»J»  ?>^ 
&c.,  codfish  of  the  value  of  &c.,  which,  with  the  rest  of  hbm°^or^ 
the  fare,  were,  thereafterwards,  on  &c.,  delivered  to  the  ■®"*- 
said  D,  as  shoreman,  and  the  said  D,  in  consideration 
thereof,  then  and  there  promised  the  plaintiff  to  render 
him  his  reasonable  account  of  th^  fish  caught  by  tlie  said 
C  as  a  cuttailman ;  yet  the  said  D,  &c.  J.  Read. 

For  that  the  said  plaintiff,  at  B,  to  wit,  at  said  N,  on  For  not 
&c., loaded  in  and  uppn  their  schooner  called  &.C.,  the  sev-  ^31^' 
eral  goods  and  merchandises,  as  by  the  schedule  hereunto  "J®"^ 
annexed,  to  the  value  of  &c.,  in  good  order  and  well  condi-  Sen  on 
tioned,  to  carry  from  the  said  port  of  B,  to  the  island  of  B,  ^^i^%f 
in  the  W.  L  ;  the  said  plaintiff  to  pay  the  said  D,  E,  F,  wWch 
G,  H,  and  1,  the  sum  of  &c.,  for  the  freight  of  said  goods  ^ei ' 
and  merchandises,  in  consideration  of  all  which,  the  said  ^^- 


were  own* 
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D9  E,  F,  G,  H,  and  I,  then  and  there  assumed  upon 
themselves,  and  promised  the  plaintiff  to  transport  and 
deliver  the  said  goods  and  merchandises  to  the  said  plain- 
tiff, or  his  assigns  at  said  B  ;  in  like  good  order  and  well 
conditioned,  the  dangers  of  the  sea  only  excepted.  Now 
the  plaintiff  avers,  that  he  hath  been  always  ready  at 
said.B  to  receive  said  goods  and  merchandises,  and  to 
pay  the  freight  thereof.  Nevertheless,  the  said*  D,  E, 
F,  G,  H,  and  I,  though  no  dangers  of  the  ^as  prevent- 
ed, have  never  transported  and  delivered  the  said  goods 
and  merchandises  to  the  plaintiff  or  his  assigns,  nor  hath 
either  of  them  transported  and  delivered  the  same,  but 
they  neglect  so  to  dp.    Arthur  v.  Co/c,  Essex,  1790. 

T.  Bradbury. 

For  not         For  that  whereas  the  said  D  received  of  the  plaintiff, 
overtothe  eight  maple  desks,  of  the  value  of  &c.,  to  carry  to  the 
pro<^Bof  ^  '•  "P^"^  ^®  account  and  risk  of  the  plaintiff,  and  the 
antdvea-  Said  D,  by  his  note 'under  his  hand,  then' and  there 
SS'to  dft  promised  to  pay  the  plaintiff,  on  his  return  from  the  W.  L, 
on  half      home  to  S  aforesaid,  the  prime  cost  of  the  said  desks, 
**"*  ^       which  the  plaintiff  avers  to  be  &c.,  with  one  half  of  the 
profits  he  should  make  of  the  same ;  now  the  plaintiff 
says,  that  the  said  D  afterwards  arrived  safe  at  the  W.  I., 
and  there  sold  the  same  desks  for  twelve  and  a  half  pis- 
toles, being  of  the  value  of  &c*,  and  has  since,' to  wit, 
afterwards,  on  &c^,  returned  home  to  S  aforesaid,  where- 
upon, according  to  his  promise  aforesaid,  he  ought  to 
have  paid  the  plaintiff  &c.,  the  prime  cost  of  the  said 
desks,  and  half  the  profits  made  thereof;   yet,  though 
requested,  he  bath  never  paid  the  same,  but  refuses. 

For  notac-  FiRST  CouNT.  For  that  whcrcas  the  plaintiffs,  at  &c., 
fmMAkepro-  ou  &c.,  had  delivered  dnd  caused  to  be  delivered  to  the 
Sdventare"  ^^^^  ^^  twenty  pieccs  of  Russia  sheeting,  of  the  value 
of  &c.,  on  board  the  brig  &c.,  whereof  the  said  D,  then 
was  and  now  is  master,  to  be  disposed  of  by  the  said  D, 
for  the  plaintiffs  at  &c.,  or  any  other  port  in  &c.,  to 
which  the  said  D  should  go,  upon  his  then  intended  voy- 
age in  said  brig,  at  and  for  the  best  price  and  value  that 
the  said  D  could  obtain  for  the  same,  and  for  him  to  in- 
vest or  lay  out  the  proceeds  thereof,  in  such  articles  or 
merchandise  there,, as  he  should  judge  advantageous  for 
the  interest  of  the  plaintiffs,  and  to  account  for  and  deliv- 
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er  the  same  to  the  plaintifls ;  in  consideration  whereof, 
the  said  D  then  and  there  promised  the  plaintifTsy  that  he 
would  dispose  of  the  said  twenty  pieces  of  Russia  sheet- 
ing for  the  plaintiffs,  at  &c.,  or  any  other  port  in  &;c., 
to  which  he  the  said  D  should  go,  in  his  then  intended 
voyage  in  said  brig,  at  and  for  the  best  price  or  value, 
that  he  the  said  D  could  obtain  for  the  same,  and  that 
he  would  lay  out  and  invest  the  proceeds  thereof,  in  such 
articles  or  merchandise  there,  as  he  should  judge  most 
advantageous  for  the  interest  of  the  plaintiffs,  and  that 
he  would  account  for  and  deliver  such  articles  and  mer- 
chandises to  the  plaintiffs  on  demand.  And  the  plain- 
tiffs aver,  that  the  said  D  did  go  with  the  said  brig  upon 
said  voyage  to  &c.,  and  did  carry  all  the  said  sheeting 
therein,  and  did  at  that. place  sell  and  dispose  of  the 
same,  at  and  for  the  price  of  &c.,  and  that  the  duties  and 
customary  commissions  paid  the  merchant  there,  being 
deducted  from  that  sum,  the  proceeds  of  said  sheeting 
there  amounted  to  &c. ;  and  further,  that  the  said  D  did 
there,  on  &c.,  lay  out  and  invest  the  said  proceeds  of 
said  sheeting,  in  the  articles  following,  viz.  &c. ;  yet  the 
said  D,  though  often  requested,  hath  not  accounted  for, 
paid  or  delivered  the  said  &c.  [the  merchandise]  to  the 
plaintiffs,  or  either  of  them,  but  wholly  neglects  and  re- 
fuses so  to  do.  .         • 

Second  jCouNT.  And  for  that  whereas,  at  &g.,  on 
&c.,  the  plaintiffs  had  delivered  to  the  said  D,  other 
twenty  pieces,  of  Russia  sheeting,  but  of  the  same  value, 
as  their  adventure,  on  board  the  brig  &c.,  whereof  the 
said  D  then  was,  and  now  is  master,  for  him  to  sell  and 
dispose  of,  for  the  best  price  or  value  that  could  be  ob- 
tained therefor,  and  to  account  therefor  to  the  plaintiffs 
on  demand ;  in  consideration  whereof,  the  said  D  then 
and  there  promised  the  plaintiffs,  he  would  sell  and  dis- 
pose of  the  same  sheeting  last  mentioned^  at  and  for  the 
best  price  and  value,  which  could  be  obtained  therefor ; 
and  that  he  would  account  for  the  said  last  mentioned 
sheeting,  and  pay  the  proceeds  thereof  to  the  plaintiffs, 
on  demand.  And  the  plaintiffs  aver  that,  afterwards, 
on  &c.,  at  &c.,  iyiz.  at  &c.,  the  said  D  did  sell  and  dispose 
of  the  said  last  mentioned  sheeting  for  the  price  of  &c. ; 
yet  the  said  D,  though  often  requested,  hath  not  paid 
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and  accounted  therefor  to  the  plaintiffs,  or  to  either  of 
them,  or  for  the  said  adventure,  according  to  his  prom-* 
ise ;  but  hath  whollj  neglected  and  still  neglects  so  to  do* 

Third  Count.  And  for  that  whereas,  at  &c.,  on  &c., 
the  plaintiffs  had  delivered  to  the  said  D  other  twenty 
pieces  of  Russia  sheeting,  of  the  value  of  &c.,  as  their 
adventure  on  board  the  brig  &c.,  whereof  the  said  D  then 
was  and  now  is  master,  for  him  to  account  therefor  to  the 
plaintiffs  on  demand ;  in  consideration  whereof,  then  and 
there,  the  said  D,  by  his  note  or  memorandum  in  writings 
of  that  date,  bj  him  signed,  promised  the  plaintiffs,  that 
he  would  account  to  them  for  the  said  other  sheeting  last 
mentioned,  on  demand  ;  yet  the  said  D,  though  request* 
ed,  hath  never  accounted  for  the  said  last  mentioned 
sheeting,  but  wholly  neglects  so  to  do.  [Add  the  money 
counts.']     Norris  v.  Rust,  Nov.  T.  1801,  Essex. 

S.  Putnam. 

For  that  the  said  D,  on  &c., .  at  &c.,  in  consideration 
that  the  plaintiffs  had,  then  and  there,  at  his  request, 
made  and  appointed  him  master  of  their  ship,  called  &g., 
then  lying  in  the  port  of  &c.,  bound  and  ready  topsail  from 
thence  to  some  one  of  the  French  islands  in  the  W.  I. 
and  back  again,  laden  with  the  articles  and  cargo  men* 
tioned  in  the  schedule  hereto  annexed,  the  same  being 
the  property  of  the  plaintiff,  and  of  the  price  of  &c.,  to  be 
sold  and  disposed  of  by  the  said  D  in  the  W..I.,  for  the 
plaintiff's  best  advantage,  and  the  nett  proceeds  thereof 
to  be  laid  out  for  the  plaintiffs,  as  hereafter  mentioned  ; 
and  for  the  further  consideration  of  the  monthly  wages 
of  &c.,  paid  and  secured  to  be  paid  to  the  said  D,  at  his 
request,  for  every  nK)nth,  which  should  be  spent  in  per- 
forming and  completing  said  voyage,  and  for  the  further 
consideration  of  five  per  cent,  commissions  on  the  sales 
of  all  the  outward  bound  cargo  aforesaid,  and  two  and  a 
half  per  cent,  commissions  on  the  nett  proceeds  of  said 
cargo,  to  be  received  by  said  D  out  of  the  said  cargo, 
and  for  the  further  consideration  of  the  license  and  privi* 
lege,  the  plaintiffs  then  and  there  granted  the  said  D,  at 
his  request,  of  bringing  home  from  the  W.  I.  to  isaid  &c., 
in  said  ship  one  thousand  six  hundred  gallons,  for  his 
own  use,  free  from  freight,  he  the  said  D,  for  the  con- 
sideration, aforesaid,  then  and  there  promised  the  plain- 
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tiffs  that  he  tvould  embrace  the  first  good  wind,  and  put 
to  sea  in  said  ship,  and  proceed  to  some  one  of  the 
French  islands  in  the  W.  I.,  and  there  dispose  of  the 
said  cargo,  m  the  best  ma.nner  he  possiblj^  could,  for  the 
advantage  and  profit  of  the  plaintiffs,  without  making 
any  bad  debts  in  the  disposal  of  the  same,  and  that  with 
the  nett  proceeds  of  said  cargo,  he  would  purchase,  for  the 
pUantifis,  as  much  molasses  as  would  fill  said  ship^s  hold, 
and  would  lay  out  the  remainder  of  said  nett  proceeds, 
after  said  molasses  should  be  purchased  as  aforesaid,  in 
one  hogshead  of  good  brown  sugar,  one  thousand  pounds  of 
cocoa,  if  cocoa  should  be  about  the  same  price  with  cof- 
fee, and  the  residue  thereof,  in  good  coffee,  for  the  plain- 
tifis ;  that  he  would  then  proceed  back  in  said  ship,  with 
the  cargo  purchased  as  aforesaid,  to  said  Sz^c,  and  there  de- 
liver the  same  to  the  plaintiffs,  or  their  order,  with  a  regu- 
lar account  of  his  proceedings,  touching  the  same,  and  that 
he  would  make  the  best  despatch  in  performing  said  voy- 
age, and  that  he  would  abridge  every  unnecessary  ex- 
pense in  the  same.  Now  the  plaintiffs  aver,  that  the 
said  D  proceeded  on  said  voyage,  in  said  ship,  with  said 
cargo  on  board,  and  arrived  saife  therewith,  at  &c.,  a 
French  island  in  the  W.  1.,  and  that  he  might  there,  to 
wit,  at  said  &c.,  have  disposed  of  his  said  outward  bound 
cargo  to  such  advantage  for  the  plaintiffs,  that  with  the 
nett  proceeds  thereof  he  might  well  have  purchased,  for  the 
plaintiffs,  said  ship's  hold  full  of  molassess,  and  also  said 
sugar,  cocoa,  and  a  large  quantity,  to  wit,  twenty  thou- 
sand pounds  of  coffee ;  yet  the  said  D,  in  no  wise  re- 
garding his  promises  aforesaid,  but  contriving  to  injure 
and  defraud  the  plaintiffs,  neglected  and  refused  to  lay 
out  and  dispose  of  his  said  cargo  to  the  plaintiffs'  best  ad- 
vantage, and  also  to  purchase  said  molasses  &c.,  and 
was  extravagant  and  unreasonable  in  his  expenses  and 
charges,  and  neglected,  and  still  neglects,  to  wit,  at  &c., 
to  exhibit  to  the  plaintiffs  an  account  of  his  proceedings 
in  said  voyage,  but  hath  wasted  and  embezzled  the  said 
cargo,  to  wit,  at  &c.,  and  hath  not  in  any  wise  performed 
his  premises  aforesaid,  &c.  T.  Parsons. 

For  that  whereas  the  said  D,  -at  &c.,  from  &c.,  to  &c.,  Owijer  j,. 
was  the  plaintiffs'  master  of  their  ship  F,  in  her  to  proceed  for  not  dc- 
from  &c.,  to  &c.,  in  the  Island  of  St.  Domingo,  in  the  W.  »^^™H5 

28 
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eaigo  to  I.,  and  from  thence  back  to  &c. ;  and  whereas  the  said  D, 
J^^*®  during  that  time,  was  the  bailiff  of  said  ship's  cargo,  con- 
not'aS^  sisting  of  certain  goods,  wares,  and  merchandise,  a  scbed- 
counting.  yjg  whereof  is  hereto  annexed,  of  the  value  of  &c*,  to 
transport  the  same  to  said  &;c.,  in  said  ship,  and  there 
deliver  the  same  to  one  T,  to  dispose  of  to  the  best  advan- 
*  tage  for  the  plaintiffs,  and  the  nett  proceeds  of  the  same 
to  receive  from  said  T,  and  therewith  to  purchase  as 
much  good  merchantable  molasses,  as  would  load  the'  said 
ship  as  deep,  as  he  might  think  prudent ;  and  the  residue 
of  the  said  nett  proceeds  to  lay  out  in  the  purchase  of 
good  cotton,  coffee,  or  such  articles,  as  would  yield  the 
plaintiffs  the  best  profit  in  said  P  ;  and  with  the  same  to 
proceed  to  &c.,  unless  the  plaintiffs  should  order  him 
.  elsewhere  ;  he,  the  said  D,  at  &c.»  on  &c.,  in  consider- 
ation of  the  premises,  and  of  the  plaintiffs'  allowing  him 
the  privilege  of  his  adventure,  then  on  board  said  ship, 
and  of  transporting  in  said  ship  to  &c.,  one  thousand  two 
hundred  gallons  of  molasses,  freight  free,  and  for  the  fur- 
ther consideration  of  the  plaintiffs'  agreeing  to  give  him 
^ — ,  by  the  month,  as  wages,  and  six  per  cent,  commis- 
sions on  the  sale  of  his  outward  bound  cargo,  being  the 
articles  aforesaid,  contained  in  said  schedule,  and  two 
and  a  half  per  cent,  commissions,  on  what  he  should  pur- 
chase for  the  plaintiffs  for  his  bomeward  bound  cargo, 
promised  the  plaintiffs,  that  he  would  proceed  in  said  ship 
in  said  voyage  with  said  cargo,  and  that,  upon  his  arri- 
val at  &c.,  he  would  deliver  the  said  cargo  to  said  T,  to 
be  disposed  of  to  the  plaintiffs'  best  profit,  and  would  lay 
out  as  much  of  the  nett  proceeds  thereof,  as  would  pur- 
chase as  much  molasses  as  aforesaid,  and  the  residue 
thereof  he  would  lay  out  in  good  cotton,  coffee,  or  such 
articles  as  would  yield  the  best  profit  for  the  plaintiffs  as 
aforesaid,  and  with  the  same  would  proceed  in  said  ship 
to  &c.,  unless  elsewhere  ordered  by  the  plaintiffs,  and 
would  render  his  reasonable  account  of  the  said  cargo, 
and  of  the  nett  proceeds  thereof,  to  the  plaintiffs  upon 
demand.  Now  the  plaintiffs  aver,  that  although  the  said 
D  did  proceed  in  said  ship  with  said  cargo,  and  with  the 
same  did  arrive  at  &c.,  and  afterwards  arrived  iu  said 
ship,  at  &c. ;  yet  the  said  D,  not  regarding  his  promise 
foresaid,  but  intending  to  injure  and  defraud  the  plain- 
tiffs, did  not  ever  deliver  said  cargo  to  said  T,  to  be  dis- 
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posed  of  to  the  plaintiffs^  best  profit ;  nor  did  the  said  D 
ever  lay  out  the  nett  proceeds  of  said  voyage  in  molasses; 
cotton,  coffee,  or  such  articles  as  would  yield  the  plain- 
tiffs the  best  profit  as  *  aforesaid ;  nor  hath  the  said  D 
ever  rendered  to  the  plaintiffs  Unreasonable  account  of 
the  said  cargo,  or  of  the  nett  proceeds  thereof,  though  re- 
quested, to  wit,  at  &c.,  on  &c.,  and  at  divers  other  times 
there  since  ;  all  which  neglects  and  breaches  of  his  the 
said  D's  promise,  are  to  the  damage  &c.  Stevenson  v. 
Coffin,  Essex,  1781.  T.^^P arsons. 

First  Count.     For  that  the  said  D,  at  &c.,  on  &c.,  owner «. 
in  consideration  that  the  plaintiffs  had  then  and  there,  at  JJ"^^/^®' 
the  request  of  said  D,  appointed  him  master  of  their  to  lay  out 
ship,   named  &c.,   thea  lying   in  the   harbor  of  said  ^^^^. 
S,  bound  on  a  voyage  to  foreign  parts  beyond  seas,  and  lecting  to 
back,   laden   with  the   articles  mentioned   in   the  first  ^^.^^ 
schedule  hereto  annexed^  which  said  articles  are  of  the  •  ^^omu. 
value  of  &c. ;  and,  in  consideration  of  the  sum  of  five 
er  cent,  commissions  on  the  sales  of  the  said  outward 
und  cargO;,  and  two  and  a  half  per  cent,  commissions 
on  the  nett  proceeds  of  said  cargo,  to  be  received  by  him 
out  of  the  proceeds  of  said  cargo ;  and  in  consideration 
of  five   per  cent,   commissions   on  the  freight  of  such 
goods  and   merchandises,  as   he  should  take   on  board 
at  the  island  of  G,  in  the  W.  L,  to  transport  to  E  ;  and 
in  consideration  pf  the  license  and  privilege  of  bring- 
ing so  many  goods  and  merchandise  in  said  ship  froui  the 
W.  I.  to  S  aforesaid,  on  his  own  account,  as  was  usual 
and  customary  for  masters  of  vessels  in  like  cases,  the 
said  D  then  and  there  promised  the  plaintiffs^  that  he 
would  embrace  the  first  good  wind  and  proceed  to  the 
island  of  G ;  and  would  use  his  own  judgment  in  chasing 
or  avoiding  any  vessels,  he  might  fall  in  with,  and  in  • 
case  he  should  take  any  vessel  on  his  passage  outward, 
having  fish  and  lumber,  a  cargo  suitable  for  the  W.  I., 
that  he  would  take  her  under  his  convoy  to  the  W.  I. ;  but 
if  provisions,  such  as  beef,  pork,  &c.,  that  he  would  order 
it  to  S  aforesaid,  and  on  his  arrival  at  G,  that  he  would  sell 
the  cargo  to  the  plaintiffs'  best  advantagr^,  and  lay  out  the 
nett  proceeds  in  good  cotton,  except  about  three  thou- 
sand livres,  of  the  value  of  &c.,  which  sum  he  would  re- 
serve  to  purchase  salt ;  and  that  after  taking  the  cotton  on 
board,  he  would  take  on  board  as  much  rum  on  freight 
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to  transport  to  £,  if  he  could  get  it,  as  he  should  judge 
best,  taking  care  not  to  load  too  deep,  and  making  the 
best  terms  he  could  for  his  freight ;  and,  on  his  arrival  at 
E,  that  he.  would  purchase  as  much  St.  Martin's  salt, 
with  the  said  livres  and  freight  of  the  rum,  as  he  should 
think  best  for  the  owners^  and  then  proceed  for  home. 
Now. the  plaintiffs  say,  that  the  said  D  proceeded  on  said 
voyage  in  said  ship,  with  the  cargo  aforesaid  on  board, 
and  arrived  safe  therewith  at  G  aforesaid,  and  that  he 
might  there,  to  wit,  at  said.S,  have  disposed  of  the  nett 
proceeds  of  his  outward  bound  cargo  for  good  cotton,  and 
reserved  the  said  three  thousand  livres,  to  purchase  salt 
therewith  at  £,  and  might  have  taken  on  board  at  G,  to 
carry  to  E  on  freight,  a  great  quantity,  to  wit,  sixty  hogs- 
heaas  of  rum,  without  loading  too  deep ;  and  might  have 
purchased  at  E,  with  said  livres  and  the  ifreight  aforesaid, 
and  brought  to  S  aforesaid, .  a  great  quantity,  to  wit, 
one  thousand  five  hundred  bushels  of  St.  Martin's  salt ; 
yet  the  said  D,  in  no  wise  regarding  his  promise  afore- 
.  said,  but  intending  to  injure  and  defraud  the  plaintiffs, 
'neglected  and  refused  to  lay  out  and  dispose  of  his  said 
cargo  to  the  plaintiffs'  best  advantage,  and  also  to  pur- 
chase cotton  at  G,  but  laid  out  a  part  of  the  said  cargo  in 
purchasing  thirty-two  hogsheads  of  rum  then,  and  after- 
wards sold  and  disposed  of  a  part  of  the  cotton,  to  wit, 
five  bags,  containing  one  thousand  five  hundred  pounds 
weight,  at  E  for  duck,  and  neglected  and  still  neglects, 
to  wit,  at  said  S,  to  render  to  the  plaint iflfe  an  account  of 
his  proceedings  in  said  voyage,  and  hath  wasted  and  em- 
bezzled the  said  cargo,  as  also  one  thousand  five  hundred 
pounds  weight  of  cotton,  and  has  not  in  any  respect  per- 
formed his  promises  aforesaid. 

Seconi)  Count.     Also  for  that  the  said  D,  at  &c., 

A  •  u-  *^  ^^''  ^^^  ^^®  plaintiffs'  baiUff  and  receiver, 
and  within  that  time,  had  the  care  and  administration  of 
certam  goods  and  merchandises,  and  money  of  the  plain- 
tifls,  other  than  is  before  mentioned,  but  enumerated  in 
the  second  schedule  hereto  annexed,  to  merchandise  and 
make  profit  thereof,  for  the  plaintiffs,  and  to  render  the 
plamtiffs  a  reasonably  account  thereof  on  demand,  and, 
m  consideration  thereof,  then  and  there  promised  the 
plamtiffs  to  do  the  same  accordingly,  and  to  render  the 
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plaiatifis  a  reasonable  account  thereof  on  demand  ;  yet, 
though  requested,  the  said  D  hath  not  rendered  any  rea- 
sonable account  thereof,  but  neglects  so  to  do. 

Thikd  Count.  ,And  for  that  the  said  D,  then  and 
there,  owing  the  plaintiiTs  another  sum  of  &c.,  for  so 
much  money  received  by  him  to  the  plaintiffs'  use,  in 
considemtion  thereof  then  and  there  promised  the  plain- 
tiffs to  pay  to  them  the  same  sum  on  demand  ;  yet, 
though  requested,  the  said  D  has  not  paid  the  same,  but 
he  denies  it ;  to  the  damage,  &c.     Buffington  v.  Tutthj 

EsSeXy\l^\.  W.WETMORE. 

First  Count.     For  that  the  plaintiff/  on  &c.,  being  For  not 
possessed  of  a  large  quantity  of  hemp  of  his  own  proper-  ^JaSf  [^ 
ty,  to  wit,  at  S  aforesaid,  then  and  there  sold  and  agreed  ^^g  to 

to  deliver  said  D,  on  demand, tons  thereof,  and  the  c^^ct  to 

said  D,  in  consideration  thereof,  and  that  said  plaintiff  JJiJ^nte" 
would  deliver  him,  said  D,  said  ^—  tons  of  hemp,  ac- 
cording to  the  plaintiff's  said  agreement,  undertook  and 

promised  the  plaintiff,  that  he  would  pay  him  for  

tons,  part  of  said tons  of  hemp,  after  the  rate  of  ^ — 

per  ton,  amounting  to  the  sum  of  ^ — ,  and  for  — —  tons, 
other  part  of  said  - —  tons  of  hemp,  he  would  pay  the 
plaintiff,  at  &c.,  after  the  rate  of  ^ —  per  ton,  amounting 
to  0 — ,  both  the  aforesaid  sums  making  together  f^ — ,  to 
be  paid  to  the  plaintiff  as  follows,  to  wit,  one  quarter 
part  of  said  sum  last  mentioned,  in  three  months  after  the 
delivery  of  said  hemp  to  said  D,  with  lawful  interest  for 
the  whole  of  said  sum,  from  the  delivery  of  said  hemp, 
until  the  payment  of  the  first  quarter  part  thereof  should 
be  made ;  one  other  quarter  part  of  said  sum  last  men- 
tioned, in  six  months  after  the  delivery  of  said  hemp  to 
said  D,  with  lawful  interest  upon  and  for  three  quarters 
of  said  sum,  from  the  delivery  of  said  hemp,  until  the 
second  quarterly  payment  thereof  shpuld  be  made  to  the 
plaintiff;  one  other  quarter  part  of  said  sum  last  mention- 
ed, in  uine  months  after  the  delivery  of  said  hemp  to  said 
D,  with  lawful-  interest  for  half  of  said  sum,  until  said 
third  quarterly  payment  thereof  should  be  made  to  the 
plaintiff ;  and  the  remaining  quarter  part  of  said  sum  last 
mentioned,  in  twelve  months  after  the  delivery  of  said 
hemp,  with  lawful  interest  for  said  quarter  of  said  sum, 
until  the  same  should  be  paid  to  the  plaintiff;  so  as  that 
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the  whole  sum  last  aforesaid,  should  be  paid  ia  twelve 
months  after  the  delivery  of  said  he^np,  and  bear  intei'est 
from  the  delivery  thereof,  until  the  whole  of  said  sum 
should  be  paid.  And  the -plaintiff  avers,  that,  pursuant 
to  his  said  agreement,  and  relying  upon  the  aforesaid 
promise  and  undertaking  of  said  D,  he  delivered  to  him 

said tons  of  hemp,  on  &c.,  and  said tons,  on  &c., 

and  that  more  than  twelve  months  have  elapsed  and  ex- 
pired, since  the  delivery  of  the  whole  of  said  hemp  to 
said  D  was  completed.  Yet  though  often  requested,  the 
said  D  has  not  paid  th^  plaintiff  the  said  sum  of  ^ — 
according  to  his  said  agreement,  nor  hath  said  D  paid 
the  same  to  the  plaintiff  at  all,  but  neglects  so  to  do. 

^^^  Second  Count.  And  for  that  the  said  D,  at  S 
to  be  paid  aforesaid,  on  the  day  of  the  purchase  of  this  writ^  in  con- 
mentel'*^    sideration  that  the  plaintiff,  at  the  request  of  said  D,  had 

sold  and  delivered  him  other tons  of  hemp,  than  are 

mentioned  in  the  account  annexed,  but  of  the  same  qual- 
ity therewith,  upon  credit,  he  the  said  D,  then  and  there, 
in  consideration  thereof,  promised  the  plaintiff  that  he 
the  said  D  would  pay  the  plaintiff  so  much  money,  as  the 
hemp  was  reasonably  worth  at  the  time  of  the  sale  and 
delivery  thereof,  to  be  paid  at  the  times  and  in  manner 
following,  to  wit,  one  quarter  part  of  the  reasonable 
worth  of  said  hemp,  last  mentioned,  in  three  months  af- 
ter the  delivery  thereof  to  the  said  D  ;  one  other  quarter 
part  of  the  reasonable  worth  of  said  hemp,  last  mention- 
ed, in  six  months  after  the  delivery  thereof  to  the  said 
D ;  one  other  quarter  part  of  the  reasonable  worth  of  said 
hemp,  last  mentioned,  in  nine  months  after.the  delivery^ 
thereof  to  said  D  ;  and  the  remaining  quarter  part  of  the 
reasonable  worth  of  said  hemp,  last  mentioned,  in  twelve 
months  after  the  delivery  thereof  to  the  said  D ;  and  the 

plaintiff  says,  that  said tons  of  hemp  were  reasonably 

worth,  at  the  time  of  the  sale  and  delivery  thereof,  as 
aforesaid,  the  sum  of  ^ — ,  whereof  said  D,  thereafter- 
wards,  on  the  same  day  had  notice;  and  the  plaintiff  also 

says,  that tons,  part  of  said  hemp,  were  delivered  to 

the  said  D,  on  &c.,  and  that  the  remaining tons 

were  delivered  to  the  said  D,  on  &c«,  and  that  more 
than  twelve  months  have  elapsed  since  the  delivery  of 
said tons  of  hemp  was  completed.     Yet  the  said  D 
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hath  never  paid  the  plaintiff  the  aforesaid  sum  of  f^ — , 
nor  any  part  thereof ;  but  neglects  so  to  do.  F&rres- 
ter  V.  Barradany  Essex,  1794.  W.  Prcscott. 

First  Count.     For  that  whereas  the  said  plaintiff,  ^«"«»*^ 

X  '  owner  lor 

at  &c.y  on  &c»,  at  the  request  of  the  said  D,  delivered  to  embezzie- 
A,  servant  of  the  said  D,  and  master  of  his  schooner  N,  Swu^f** 
then  bound  to  V,  on  the  account  and  risque  of  the  said 

D, chairs,  of  the  value  of  $ — ,  estimated  at  $ —  each, 

and large  tables,  at  $ —  each ;  amounting  in  value  to 

$ — ,  being  all  of  the  value  of  ^ — ,  to  be  carried  to  V,  as 
said  plaintiff^s  adventure,  and  there  to  be  sold  for  the 
most  and  best  advantage,  and  the  proceeds  of  said  wares 
to  be  laid  out,  in  the  purchase  of  corn,  to  be  returned  to 
said  plaintiff,  paying  customary  freight  and  commissions 
for  the  same  wares  and  for  the  said  corn.  And  the  said 
D,  in  consideration  thereof,  and  of  the  said  freight,  to  be 
paid  as  aforesaid,  then  and  there  undertook  to,  and  prom- 
ised the  said  plaintiff,  that  his  said  wares  should  be  car- 
ried and  sold  as  aforesaid,  and  that  he  should  have  a 
reasonable  account  of  the  same  on  demand;  and  that 
the  return  therefor  should  be  made  in  corn  as  aforesaid  ; 
and  the  plaintiff  avers,  that  his  said  wares,  having  been 
carried  in  the  said  schooner  to  Y,  as.  aforesaid,  the  said  A, 
master  of  the  said  schooner,  and  servant  of  the  said  D, 
there  embezzled  the  same,  viz.  at  said  M,  on  &c.,  and 
although  the  said  schooner  hath  safely  returned  to  said 
M,  from  the  said  voyage,  and  though  often  requestefl, 
and  though  said  plaintiff  hath  always  been  ready  to  pay 
the  said  freight  and  commissions,  neither  the  said  D,  nor 
the  said  A,  has  made  any  returns  for  the  said  wares,  or 
rendered  any  account  thereof. 

Second  Count.     And  for  that  whereas  the  said  plain-  Fomotin- 
tiff,  at  said  M,  on  &c.,  at  the  request  of  the  said  D,  proceeds 

deHvered  him chairs,  and •  large  tables,  being  ^^^j^*^ 

other  than  aforementioned,  and  all  of  the  value  of  0 — ,  ing  an  ae. 
and  being  of  the  goods  of  said  plaintiff,  said  last  mention-  ®®"^*' 
ed  chairs  and  tables,  to  be  carried  in  the  said  D's  schoon- 
er N,  as  the  adventure  of  the  said  plaintiff,  and  there  to 
be  sold  for  the  most  and  best  advantage,  and  the  proceeds 
thereof  to  be  laid  out  in  corn,  to  be  brought  and  return- 
ed to  the  said  plaintiff,  said  plaintiff  paying  customary 
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freight  and  commissions ;  the  said  D,  in  consideration 
thereof,  and  of  the  said  freight  and  commissions  last  men- 
tioned, to  be  paid  as  aforesaid,  theti  and  there  promised 
the  said  plaintiff  to  carry  the  said  last  mentioned  chairs 
and  tables  to  V,  in  the  said  schooner,  and  there  to  sell 
the  same  to  the  most  and  best  advantage,  as  aforesaid, 
and  there  to  lay  out  the  proceeds  thereof  in  corn  as  afore- 
said, to  be  brought  and  returned  to  the  said  plaintiff,  and 
to  render  his,  the  said  D%  reasonable  account  of  the  said 
last  mentioned  wares  to  the  said  plaintiff  on  demand ; 
yet  the  said  D  never  laid  out  the  proceeds  of  the  said 
last  mentioned  wares,  and  hath  never  made  any  returns 
therefor  to  the  said  plaintiff,  or  rendered  him  any  reason- 
able account  thereof,  according  to  his  said  last  mention- 
ed promise,  although  often  requested  so  to  do ;  ^and  al- 
though the  said  plaintiff  hath  been  always  ready  to  pay 
him,  the  said  D,  the  last  mentioned  freight  and  commis- 
sions as  aforesaid,  but  the  said  D  hath  neglected,  and 
still  refuses  and  neglects  so  to  do. 

For  not  ac-      Third  Count.     And  for  that  whereas  the  said  D,  at 
s^  "^'    &c«,  on  &c.,  was  the  bailiff  and  receiver  for  the  said 

plaintiff,  of bushels  of  com,  of  the  value  of  jjf —  of 

the  goods  of  said  plaintiff,  being  the  proceeds  of  his  cer- 
tain other  adventure  sent  in  the  said  D's  schooner  N  to 

I,  and  having  so  received  the  said bushels  of  com, 

the  said  D,  then  and  there  promised  the  plaintiff  to  render 
him  a  reasonable  account  thereof,  on  demand ;  yet,  though 
often  &c. 

ISdl^d^      Fourth  Count.     And  for  that  whereas  the  said  D, 
ed.  at  &c*,  on  &c.,  w.as  indebted  to  the  said  plaintiff  in  the 

sum  of  &c.,  for  a  like  sum,  before  that  time  received  by 
the  said  D,  to  and  for  the  use  of  the  said  plaintiff,  in 
consideration  thereof,  the  said  D  then  and  there  prom- 
ised the  said  M,  to  pay  him  that  sum  on  demand  ;  &:c. . 

For  not         FiFTH  CouNT.      And  for  that  whereas  the  said  D, 

ES*ff^*^  21^  &C'>  on  &c.,  was  indebted  to  the  said  plaintiff  in  the 

count  an-   gum  of  &c.,  being  the  balance  of  the  annexed  account, 

^      and  according  thereto,  and  in  consideration  thereof,  the 

said  D,  then  and  there  promised  the  said  plaintiff,  to 

pay  him  that  sum  on  demand  ;    yet  the  said  D,  though 

often  requested,  has  not  paid  the  same,  but  refuses  so 

to  do. 
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Sixth  Count.  And  for  that  whereas  the  said  D,  at 
&c.,  on  &c.,  in  consideration,  that  the  said  plaintiflf,  at  the 
request  of  said  D,  had  sold  and  delivered  him  other  wares, 
similar  to  those  mentioned  in  the  same  account,  then  and 
there  promised  the  said  plaintiff  to  pay  him  therefor  on 
demand,  what  the  said  wares  last  mentioned  were  reason- 
able worth,  at  the  sale  and  delivery  thereof  as  aforesaid  ; 
and  the  plaintiff  avers,  that  the  same  were  reasonably 
worth  the  sum  of  &c.,  of  which  said  D  then  and  there 
had  notice ;  yet,  though  often  requested,  he  has  not  paid 
the  said  sum  of  &c.,  but  refuses  so  to  do ;  all  which  is 
to  the  damage  &c.      Marten  v.  CoUyerj  EsseXy  1790. 

S.  Sewall. 

First  Count.     For  that  the  said  D,  at  &c*,  on  fee,  Onmem- 
by  his  note  or  memorandum,  in  writing  of  that  date  un-  ^lliidi^r 
der  his  hand,  acknowledged  be  bad  received  of  the  said  ^eS^ 
plaintiffs,  the  goods  and  articles  mentioned  in  the  sched-  ttansport 
ule  hereto  annexed,  to  carry  to  A,  upon  freight  and  com-  Sn^SjSm 
mission,  meaning  thereby,  that  said   plaintiffs  were  to  ontfaepita*. 
pay  him  a  reasonable  and  customary*  freight  for  carrying  2^.^? 
said  articles  from  S  to  A,  and  also  a  reasonable  and  cus-  Counts, 
tomary  commission  for  selling  the  same,  and  there  the 
same  to  sell  for  the  plaintiffs'  best  advantage,  provided 
be  could  sell  the  same  for  prices,  equal  .to  those  mention- 
ed in  the  said  schedule^  the  nett  proceeds  thereof  to  lay 
out  in  purchasing  flour,  which  said  D,  on  his  return,  was 
to  deliver  to  the  plaintiffs,  at  the  first  cost,  meaning  the 
price,  he  gave  for  the  same  at  A^  the  said  plaintiffs'  pay- 
ing  him  the  freight  home,  meaning  the  reasonable  and 
customary  freight  of  flour  from  A  to  S,  all  which  the 
said  D  then  and  there  promised  the  plaintiffs  to  do  ac- 
eordiilgly,  and  that  he  would  not  sell  any  of  said  articles^ 
mentioned  in  said  schedule,  under  or  for  less  prices  than 
those  aflixed  to  them,  respectively,  in  said  schedule,  and 
such   of  said  articles,  as  he   should  not   sell   at  A,  to 
return  to  the  plaintiffs  ;  and  the  plaintiffs  aver  that  said 
articles  did  all  arrive  in  safety  at  A  aforesaid,  and  were 
there  sold  by  said  D.    Yet,  though  requested,  at  &c.,  on 
&c.,  and  at  divers  times  before  and  since  that  time,  the 
said  D  hath  never  delivered  to  the  plaintiffs,  the  flour 
which  he  purchased  with  the  nett  proceeds  of  said  arti- 
cles, nor  returned  them  any  of  said  articles,  or  paid  any 
money  therefor,  but  neglects  and  refuses  so  to  do. 

29 
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Second  Count*  And  for. that  whereas  said  D  at  &Cm 
on  &c«y  had  received  of  the  plaintiffs  the  articles  and 
goods,  mentioned  in  the  schedule  hereto  annexed,  at  the 
value  and  prices  to  them  respectively  affixed  in  said 
schedule,  to  carry  and  transport  for  them  to  A,  in  the 
state  of  y,  the  dangers  of  the  seas  excepted,  and  there  to 
sell  and  dispose  of  the  same^  for  the  most  they  would 
fetch,  provided  he  could  sell  the  same  for  as  great  prices 
as  those  mentioned  in  said  schedule,  but  not  to  sell  any 
of  them  for  less,  but  to  return  such  articles  to  the  plain* 
tiffs  as  he  could  not  then  sell  and  dispose  of  for  as  great 
prices  in  cash,  as  those  mentioned  in  said  schedule,  he 
the  said  D  to  be  paid  by  the  plaintiffs  a  reasonable  and 
customary  freight  for  transporting  said  articles,  and  cus- 
tomary commissions  for  selling  the  same,  and  the  proceeds 
and  monies  arising  from  the  sale  of  said  articles,  to  be 
laid  out  by  said  D,  in  purchasing .  flour,  which  he  was 
to  briqg  and  (transport  to  S,  the  dangers  of  the  seas  ex- 
cepted, and  there  to  deliver  to  the  plaintifis,  for  the  same 
price,  he  should  give  for  the  same  at  A,  they  paying  him 
a  reasonable  and  customary  price  for  the  freight  thereof, 
from  A  to  said  S,  and  to  render  his  reasonable  account 
thereof  to  the  plaintiffs  ;  he,  the  said  D,  in  consideration 
thereof,  then  and  there  promised  the  plaintiffs  to  carry 
and  transport  all  such  articles  from  S  aforesaid  to  A,  the 
dangers  of  the  seas  excepted,  and  there  sell  and  dispose 
of  the  same  for  the  most  they  would  fetch,  provided 
he  could  sell  the  same  for  as  great  price  in  money, 
as  those  to  said  articles  in  said  schedule  respectively 
affixed,  and  the  proceeds  and  monies,  arising  from  the 
sale  of  said  articles,  to  lay  out  in  purchasing  good  flour, 
and  the  same  to  bring  home  to  S,  aforesaid,  the  dangers 
of  the  sea  excepted,  and  deliver  to  the  plaintiffs  at  S,  for 
the  same  prices  he  should  give  therefor  in  A  aforesaid, 
they  paying  him  freight  therefor  as  aforesaid,  and  that  he 
would  not  sell  any  of  said  articles,  uuder  or  for  less 
prices,  than  those  affixed  to  them  in  the  schedule  annex- 
ed, but  would  bring  back  and  return  to  the  plaintiffs,  such 
of  said  articles  as  he  could  not  sell  at  said  A,  for  as  great 
prices  respectively  as  those  mentioned  in  said  schedule, 
and  would,  on  demand,  render  to  the  plaintiffs  his  rea- 
sonable account  of  his  doings  in  the  premises.  Now  the 
plaintiffs  aver,   that   said    D  did    arrive    with  all  said 


ASSUMPSIT.  227 

articles  in  safety^  at  said  A,  and  did  then  sell  the  same 
'  for  great  prices,  and  hath  since  returned  in  safety  to  said 
S,  and  brought  with  him  a  ^reat  quantity  of  flour ;  yet, 
though  thereto  requested,  tdz.  on  &c.^  at  said  S,  and  at 
divers  times,  before  and  since  that  time^  by  the  plaintiffs, 
the  said  D  hath  not  delivered  them  any  fleur,  on  account 
of  said  articles,  nor  returned  them  any  of  said  articles,  or 
paid  them  therefor,  or  ever  rendered  them  any  account, 
but  neglects  and  refuses  so  to  do. 

Third  Count.  And  for  that  the  Said  D,  at  &c.,  on 
&c.,  owing  the  plaintiffi;  the  sum  of  &c.,  for  so  much 
money,  before  that  time  by  him  had  and  received  to  the 
plaintiffs'  use,  then  and  there  promised  them  to  pay  them 
the  same  sum  on  demand ;  yet,  though  requested,  said  D 
hath  never  paid  said  sum,  nor  any  part  thereof,  but  neg- 
lects and  refuses  so  to  do,  to  the  damage  &c.  Symonas 
v.  f^esy,  Essex,  1790.  W.  Prescott. 

For  that  whereas  the  said  plaintiff,  at  &c.,  on  &c.,  de-  For  not  ac- 
livered  to  the  said  D,  a  barrell  containing  one  hundred  S?^fSS- 
pairs  of  women's  cloth  shoes,  a  box  containing  thirty- two  venture. 
pairs  of  men's  shoes,  and  a  bundle  containing  twenty-two   - 
yards  and  three  quarters  -of  striped  jeannett,  to  be  ship- 
ped \fy  the  said  D,  on  board  the  schooner  P,  A  master, 
then  bound  for  B,  and  the  said  D,  then  and  there,  in 
consideration  thereof,  promised  the  said  plaintiff  to  sell 
the  said  shoes  and  jeannett,  on  said  plaintiff^s  account,  for 
the  most  they  could  fetch,  agreeably  to  directions  tbfen 
and  there  received  of  him  for  that  purpose,  the  dangers 
of  the  seas  only  excepted,  and  to  render  his,  the  said  D's, 
reasonable  account  thereof  accordingly  on  demand ;  and 
the  said  plaintiff  avers,  that  the  said  D  did  sell  the  said 
one  hundred  pairs  of  women's  shoes  and  the  said  thirty- 
two  pairs  of  men's  shoes,  amounting  in  the  whole  to 
the  sum  of  0 — ,  and  has  accounted  with  the  said  plaintiff 
for  forty-five  pairs  of  the  said  women's  shoes,  amounting 
to  the  sum  of  $—,  but  for  the  remaining  fifty-five  pairs 
of  said  women's  shoes,  of  the  value  of  J^— ,  and  the  said 
thirty- two  pairs  of  men's  shoes,  of  the  value  of  &c.  the 
said  D,  although  requested,  viz.  on  &c.,  at  $ — ,  hath 
never  rendered  his  reasonable  account,  to  the  damage  &c. 
Sewall  V.  Bowler,  Essex,  1788.  S.  Sewall- 
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Fornotac-      FiRST  CouNT.     FoT  that  whereas  the  said  D  had  been 
coimting^  bailiff  to  the  plaintiff  of  a  piece  or  parcel  of  land,  situate 
fito  ou^'^  in  S  aforesaid,  containing  Sz^c,  and  of  a  ropewalk  and 
SSTI^ce  other  buildings,  standing  thereon,  and  of  all  the  utensils 
ofiand  &c.  and  instruments  commonly  used  in  carrying  on  the  rope- 
jXttyby   making  business,  the  principal  part  whereof  in  number 
p^«ff      and  value  are  mentioned  in  the  schedule  hereto  annexed 
fendant,     marked  (No.  2)  from  &c«,  to  the  day  of  the  purchase  of 
^^be-   ^^^  ^"^»  ^^®  ^.^*^  l^nd,  ropewalk,  other  buildings,  uten- 
fowng      sils,  instruments,  and  tools,  being  owned  by  the  plaintiff, 
SepWn-    ^^^  said  D  jointly,  the  plaintiff  owning  one  undivided 
tiff***      third  part  thereof,  and  the  said  D  owning  the  other  tvCo 
third  parts  thereof,  and,  for  all  that  time,  had  the  care 
and  management  thereof,  and  carried  on  the  ropemakiilg 
business  therein,  and  received  the  whole  issues  and  pro- 
fits thereof,  for  the  benefit  and  profit  of  the  plaintiff  and 
the  said  D  in  the  proportions  and  shares  aforesaid,  and 
to  render  a  reasonable  account  thereof  to  the  plaintiff  on 
demand ;  and,  from  the  several  times  mentioned  in  the 
account  annexed  hereto,  marked  (No.  1)  to  the  day  of 
the  purchase  of  this  writ,  had  been  bailiff  and  receiver  of 
the  said  plaintiff  of  the  several  goods,  wares,  and  mer- 
chandises, and  sums  of  money,  mentioned  in  said  account 
last  mentioned,  and  during  those  times,  had  the  care  and 
management  of  said  goods,  wares,  and  merchandise,  and 
monies  of  the  said  plaintiff,  to  manufacture  and  make  of 
said  hemp  and  tar,  cordage,  and  the  same  to  sell  and  dis- 
pose of,  and  the  proceeds  thereof,  together  with  the  afore- 
said sums  of  money,  to  apply  to,  and  use  in  conducting 
and  carrying  on  said  ropemaking  business,  for  a  reason- 
able allowance  to  be  made  the  said  D  therefor,  for  the 
sole  benefit  and  profit  of  the  plaintiff,  and  to  render  him 
a  reasonable  account  thereof  on  demand  ;  he  the  said  D 
in  consideration  of  the  premises,  on  &c,,  at  Slc.,  prom- 
ised the  plaintiff  to  render  him  his,  the  said  D's,  reasou- 
able  account,  on  demand,  of  the  issues  and  profits  of 
said  land,   ropewalk,    instruments,  utensils,    and   tools, 
and  of  the  business  of  ropemaking,  carriedon  in  said  rope- 
walk with  the  aforesaid  instruments,  tools,  and  utensils 
for   their  joint  benefit,  as   aforesaid,  and   also   of  said 
goods,  wares,  and  merchandises,  and  monies,  his  care 
and  management  thereof,  and  the  profits  he  should  make 
or  had  made  of  the  same,  for  the  plaintiff;  yet,  though 
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requested,  to  wit,  at  S  aforesSlid,  on  &c.,  the  said  D  hath 
never  rendered  to  the  plaintiff  his  (D's)  reasonable  ac- 
count thereof,  as  aforesaid,  but  neglects  so  to  do« 

Second  Count.  And  for  that  whereas  the  said  D,  at 
&c.,  was  bailiff  to  the  plaintiff  of  one.  undivided  third 

part  of  about acres  of  land,  situate  in  said  S,  and  of 

the  ropewalk  and  other  buildings,  standing  and  being 
upon  the  same,  and  of .  the  instruments,  toob,  and  uten- 
sils commonly  used  in  carrying  on  the  ropemaking  busi- 
ness, and  which  are  enumerated  and. set  down  in  the 
schedule  hereto  annexed,  marked  No.  1,  the  said  one 
third  part  of  said  knd  and  ropewalk,  being  of  the  value 
of  ^ — ,  and  the  said  one  third  part  of  said  instruments, 
tools,  and  utensils,  being  of  the  value  of  ^ — ,  from  &c.  to 
the  day  of  the  purchase  of  the  writ,  to  use,  occupy,  and 
employ  the  same,  in  carrying  on  the  business  of  rope- 
making  in  said  ropewalk  for  the  best  advantage  and  profit 
of  the  plaintiff,  for  a  reasonable  allowance  to  be  mad^  to 
the  said  D,  for  his  trouble  and  services,  by  the  plaintiff, 
and  during  that  time,  had  the. care  and  management  of 
said  one  third  part  of  said  land  and  ropewalk,  and  of  the 
said  buildings,  instruments,  tools,  and  utensils,  and  had, 
in  fact,  during  the  time  last  aforesaid;  occupied,  used, 
and  employed  his,  the  plaintiff^s,  said  one  third  part 
thereof,  in  carrying  on  the  ropemaking  business,  and  had 
received  the  issues  and  profits  thereof  during  that  time 
last  aforesaid,  the  said  D  in  consideration  of  the  premises, 
on  &c.,  at  &c.,  promised  the  plaintiff  that  he  would,  on 
demand,  render  to  him  the  said  D's  reasonable  account 
in  the  premises,  and  pay  him  thereupon,  all  such  sums  of 
money  as  should  be  due  to  him  ;  yet,  though  requested 
thereto,  mz.  the  day  and  year  last  mentioned,  at  S  afore- 
said, the  said  D  hath  never  rendered  to  the  plaintiff 
any  account  of  the  issues  and  profits  of  the  plaintiff's 
said  share  of  said  ropewalk,  utensils,  instruments,  and 
tools,  or  of  the  business  carried  on  in  said  ropewalk,  or 
any  account  whatever  respecting  the  premises,  and  hath 
never  paid  him  the  monies  due  to  him  according  to  his 
said  promises,  but  neglects  and  refuses  so  to  do. 

Third  Count.  And  for  that  whereas  the  said  D,  at 
said  S,  was  bailiff  to  the  plaintiff,  from  &c.,  to  the  day 
of  the  purchase  of  this  writ,  of  &c.  tons  of  hemp,  of  the 
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value  of  &Cm  and  of  &c.  tons  of  hemp  of  the  value  of 
0 — ,  from  &c.,  to  the  day  of  the  purchase  of  thb  writ, 
to  make  and  manufacture  into  cordage  for  die  plain- 
tijQT,  and  the  same  to  dispose  of  to  the  best  advantage 
and  profits  of  the  plaintiff,  and,  during  that  time,  receiv- 
ed 8-^  of  the  plaintiff's  money,  to  use  and  make  profit 
thereof,  for  the  plaintiff,  and  of  his  doings  with  said 
hemp  and  money,  to  render  his  reasonable  account  to 
the  plaintiff  on  demand ;  and  in  consideration  of  the 
premises,  the  said  D  there,  on  &c.  promised  the  plaintiff 
to  do  the  same '  accordingly ;  yet  the  said  D,  though 
thereto  often  requested  by  the  plaintiff,  to  wit,  at  S 
aforesaid,  on  the  day  of  the  purchase  of  this  writ,  and 
on  divers  days  and  times,  before  this  day,  hath  never 
rendered  to  the  plaintiff  his  reasonable  account  of  said 
hemp  or  monies,  or  of  the  profits  he  made  of  the  same  &c. 

For  selling  For  that  whereas,  on  hc.^  at  &c«,  in  consideration  that 
£^^^'  the  plaintiff,  at  the  special  instance  and  request  of  the 
*toLtiff*  said  D,  had  delivered  to  the, said  D,  one  black  mare  and 
Lected.  one  chestuut  mare  of  tfae^  plaintiff,  to  be  sold  by  the  said 
D  for  the  plaintiff,  at  certain  prices,  then  and  there 
agreed  upon  by  them,  viz.  the  said  black  mare  at  the 
sum  of  § — ,  and  the  said  chestnut  mare,  at  the  sum  of 
0 — ,  and  otherwise  to  be  re-delivered  to  the  plaintiff,  by 
the  said  D,  for  a  reasonable  reward,  to  be  paid  therefor, 
by  the  said  plaintiff  to  the  said  D,  he  the  said  D  under- 
took and  faithfully  promised  the  plaintiff,  that  he  the 
said  D  would  sell  the  said  two  mares  for  the  plaintiff,  at 
the  respective  prices  aforesaid,  and  at  no  less  price  or 
-prices  whatsoever,  or  would  otherwise  safely  re-deliver 
the  same  mares  to  the  plaintiff,  when  thereunto  request- 
ed ;  and  although  the  said  D,  then  and  there  received 
.  the  said  mares  from  the  plaintiff,  for  the  purpose  afore- 
said, yet  the  said  D,  not  regarding  &c.,  did  not  sell  the 
said  mares,  or  either  of  them,  for  the  plaintiff,  at  the  re- 
spective prices  aforesaid,  or  re-deliver  the  said  mares,  or 
either  of  them,  to  the  plaintiff,  although  thereto  request- 
ed by  the  said  plaintiff  (if  thought  necessary  to  allege  a 
special  request^  say^  viz.  on  &c.,  at  &c.).but  the  said  D 
afterwards,  viz.  on  &c.^  at  &c.,  did  sell  the  said  two 
mares,  at  and  for  less  prices  than  those  agreed  on  as 
aforesaid  ;  viz.  the  said  black  mare  for  the  sum  of  $ — , 
and  the  sa^id  chestnut  mare  for  the  sum  of  ^ — ,  contrary 
to  his  sad  promise  and  undertaking. 
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For  that  whereas,  on  &&,  at  &lc.,  in  consideration  that  AgainBta 
the  plaintiff,  at  the  request  of  the  said  D,  then  and  there  J|J^^**' 
being  a  broker,  had  employed  the  said  D  to  sell  a  large  pial^^a 
quantity  of  indigo  of  the  said  plaintiff,  for  the  said  plain-  ^^^"^ 
tiff,  for  ready  money,  and  had  promised  the  said  D  to  whiAhe 
pay  him  ^  reasonable  commission  for  the  same,  he  the  Idto wn 
said  D  undertook  and  promised  the  plaintiff,  to  sell  the  ^^J^ 
same  accordingly ;  and  the  plaintiff  in  fact  saith,  that,  only. 
although  the  said  D  did  sell  and  dispose  of  the  whole  of 
the  said  indigo,  and  did  sell  part  of  the  same,  viz.       ■  . 
weight,  for  ready  money,  according  to  his  said  promise, 
and  undertaking ;  yet  the  said  D,  not  farther  regarding 
his  said  promise,  but  fraudulently  &c.,  did  not  sell  the 
residue  of  the  said  indigo  for  ready  money,  but  on  the 
contrary  did  sell  the  same  to  one  A.  B.,  on  credit ;  and 
the  said  A.  B.  and  the  said  D,  though  requested,  have 
never  paid  the  said  plaintiff  for  the  same  indigo,  but  &c« 


For  that  whereas  the  said  D,  on  &c.,  at  &c.,  being  ^^l 


For  breach 
prom- 


then  sole  and  unmarried,  in  consideration  that  the  plain-  ue  of  mar- 
tiff  (then  also  sole  and  unmarried,)  at  the  special  instance  bro^t  by 
and  request  of  the  said  D,  had  then  and  there  agreed  » woman- 
and  promised  the  said  D,  that  she  would  marry  and  take 
to  husband  the  said  D,  when  thereunto  requested,  he 
the  said  D,  then  and  there,  faithfully  promised  the  said 
plaintiff,  that  he  would  marry  and  take  her  to  wife,  when 
thereunto  requested ;  and  although  the  said  plaintiff, 
confiding  in  the  aforesaid  promise  of  the  said  D,  hath 
always  from  thence  hitherto  refused  to  marry  or  contract 
matrimony  with  any  other  man  whatsoever,  and  still 
remains  sole  and  unmarried,  and  always  from  the  time  of 
making  the  said  promise,  was  ready  and  willing  and 
offered  to  marry  and  take  to  husband  the  said  D,  viz. 
on  &c«,  at  &c. ;  yet  the  said  D,  not  regarding  his  said 
promise,  but  contriving  &c.,  hath  not  yet  married  or 
taken  to  his  wife  the  plaintiff,  [but  &c.]  (If  sOj  add) 
and  afterwards,  viz.  on  &c.,  at  &c.,  married  and  took  to 
his  wife  another  woman,  viz.  one  C.  D.  contrary  to  his 
promise  aforesaid. 

For  that  whereas,  on  &c«,  at  &c*,  in  consideration  that  For  bi^ch 
the  plaintiff,  being  then  and  there  sole  and  unmarried,  at  of  SISIS^ 
the  special  instance  and  request  of  her  the  said  D,  then  brou^^t  Sy 
also  sole  and  unmarried,  had  then  and  there  promised  to  S^^ 


■A 
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husband  marry  and  take  to  wife  the  said  D,  she  the  said  D,  then 
kfhl^^*  and  there  promised  the  said  plaintiff,  to  marry  and  take 
breach  of  to  husband  him  the  said  plaintiff;  and,  although  the 
SiSS^er*^  plaintiff,  confiding  in  the  said  promise  of  the  said  D,  hath 
always  from  thence  hitherto,  refused  to  contract  marriage 
with  any  other  woman  whatsoever,  and  remains  sole  and 
unmarried  ;  and,  from  the  time  of  making  the  said  prom- 
ise, whilst  the  said  D  remained  unmarried,  was  ready 
and  willing  to  marry  the  said  D,  and  often  requested  the 
said  D  to  marry  and  take  to  husband  the  said  plaintiff, 
viz.  on  &c^  at  &c*,  yet  the  said  D,  not  regarding  &c,, 
hath  not  yet  taken  the  said  plaintiff  to  husband,  but  hath 
hitherto  refused  so  to  do,  and,  after  the  making  of  the 
said  promise,  viz.  on  &c.,  at  &c.,  married  and  took,  to 
husband  the  said  J.  D.  in  violation  of  her  said  promise, 
so  made  as  aforesaid. 

For  not  ^^^  ^^^^  whereas,  on  &c.,  at  &c.,"  in  consideration  that 

pay*"?-^   the  plaintiff,  at  the  special  instance  and  request  of  the 
^e°8  mar-  Said  D,  would  marry  with  and  take  to  wife,  Sarah,  the 
UoT which  daughter  of  the  said  D,  he  the  said  D,  then  and  there 
defendant   promiscd  the  plaintiff,  to  give  and  to  pay  to  him,  as  a 
tT^y*^    marriage  portion  with  the  said  Sarah,  the  sum  of  0 — , 
the  mar-     when  thereto  requested ;  and  the  plaintiff  avers,  that, 
™^*        confiding  in  the  promise  of  the  said  I),  he  the  said  plain- 
tiff, afterwards,  viz.  on  &c.,  at  &c.,  took  to  hfs  wife,  and 
intermarried  with  the  said  Sarah,  daughter  of  the  said  D ; 
whereof  the  said  D,  then  and  there  had  notice ;  by  rea- 
son whereof  the  said  D  became  liable  to  pay,  and  ought 
to  have  paid  unto  the  said  plaintiff  the  said  sum  of  $ — , 
when  requested  &c. ;  yet,  though  often  requested,  viz.  on 
&c.,  at  &c. 

Ts  it  necessary  to  allege  a  special  request  ? 

onaspe-       For  that  whereas,  on  &c.,  at  &c.,  in  consideration  that 
^^P~™"p'the  plaintiff,  at  the  request  of  the  said  D,  had  bought  of 
a  chariot  in  the  Said  D,  a  certain  chariot,  at  the  price  of  $ — ,  he  the 
J^ar*^inadc  Said  D,  then  and  there,  undertook  and  promised  the 
of  ill?  **™^  plaintiff,  to  repair  the  said  chariot,  and  keep  the  same  in 
good  and  sufficient  repair,  at  his  own  proper  costs,  as 
•  often  as  occasi6n  should  require,  for  the  space  of  one  year, 
then  next  following ;   and  the  plaintiff  says,  that,  al- 
though the  said  chariot,  afterwards,  viz.  on  &c.,  and  on 
^    divers  other  days  and  times,  between  that  day  and  the 
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expiration  of  that  year,  was  in  great  decay  for  want 
of  repairs,  viz.  on  &c.,  at  &c-  whereof  the  said  D^ 
from  time  to  time,  hud  notice  from  the  plaintiff,  viz.  on 
&c.,  at  &c.,  and  often  afterwards,  yet  the  said  D,  though 
often  requested,,  (viz.  on  &c.,  at  &c.,  and  at  divers  other 
places  and  times,)  hath  not  repaired  the  said  chariot,  or 
kept  the  same  in  good  and  sufficient  repair,  at  his  own 
proper  costs,  but  hath  wholly  refused  and  still  refuses  so 
to  do. 

For  that,  on  &c.,  at  &c.,  ascertain  discourse  was  mov-  For  hinder- 
ed  and  had  between  the  said  E  and  the  said  I,  [defend-  SfmSS^ 
ant]  of  and  concernin&r  a  certain  messuas^e  and  fi:arden  po«e«ion 
witn   the  appurtenances,  situate,  &c.   upon  which  dis-  toapaiS 
course  it  was  then  and  there  agreed  between  the  said  E  *®'^* 
and  the  said  I,  that  the  said  I  should  suffer  and  permit  the 
said  £  to  use,  enjoy,  and  have  the  possession  of  the  said 
messuage,  &c.  for  one  whole  year,  then  next  ensuing,  and 
that  the  said  E  should  pay  to  the  said  I,  for  the  same,  the 
sum  of  $ — ;  and.  the  said  I,  then  and  there,  in  considera- 
tion that  the  said  £,  at  the  special  request  of  the  said  I, 
promised  to  pay  him  the  said  sum  of  0 — ,  then  and  there 
promised  to  perform  and  fulfil  all  and  singular  the  agree- 
ment aforesaid,  on  his  part  to  be  performed  and  fulfilled  ; 

Second  Count.     And  whereas,  on  &c.,  at  &c.,  the 
said  I  had  demised  and  to  farm  let  to  the  said  E,  one 
other  messuage  &c.,  in  &c.,  to  hold  from  &c.,  for  one 
whole  year  then  next  ensuing,  the  said  I  thereupon,  and 
in  consideration  that  the  said  E,  at  the  special  request  of 
the  said  I,  then  and  there  paid  him  the  sum  of  0^i  then 
and  there  faithfully  promised  the  said  E  to  permit  her  to 
enter  in  and  upon  the  messuage  &c.,  on  fee,  aforesaid, 
and  thence  for.  one  whole  year  to  have  the  use  and  pos- 
session thereof,  according  to  the  tenor  of  the  demise 
aforesaid  ;  and  the  said  E  avers,  that  she  has  fulfilled  and 
performed  all  and  singular  the   articles   in  the  ^®^®^^  q^^^^ 
agreements  aforesaid,  on  her  part  to  be  performed  ;  yet  eooeia- 
the  said  I,  not  minding  his  several  promises  aforesaid,  •*<>«• 
but  intending  to  deceive  and-  defraud  the  said  E,  hath  not     , 
suflFered  the  said  E  to  use,  occupy,  or  have  possession  of 
the  messuage  &c.,  first  above  mentioned,  or  to  enter  mto 
and   have  possession  of  the   messuage  &Cm  l^t  above 

30 
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mentioned,  but  hath  wholly  reftrsed  the  said  E  to  enter 
into  and  have  the  use  and  possession  of  the  same,  and 
hath  kept  the  possession  of  them  from  &c.,  to  &c.y  to  the 
damage,  &c.     1  In.  C/er.  400. 

Part  owner      For  that  whereas  the  said  A  and  B  were  owners  to- 

Sf  p^T^  gether  in  equal  parts  of  the  ship,  called  &c.,  from  &c.,  to 

oWner,for  &c.,  withiu  which  time  the  said  A  and  B  became  indebt* 

Aci^**^  ed  to  one  C,  in  the  sum  of  $ — ,  wages  for  his,  the  said 

paid>sau.  Cs  service,  as  a  sailor  on  board  said  ship,  on  a  voyage 

ega/^ '    within  said  time,  made  by  her  from  &c.,  to  &c.,  and 

back,  for  which  the  said  A  and  B  were  to  the  said  C,  in 

equal  half  parts,  indebted  &c. ;  arid  afterwards,  to  wit, 

^  on  &c.,  at  &c.,  the  said  A  paid  to  the  said  C  the  whole 

sum  aforesaid,  in  discharge  of  the  said  wages  &c.,  and 

$ — ,  for  charges  thereon,  being  ^ —  in  the  whole.    And 

afterwards,  to  wit,  on  &c.,  at  &c.,  the  said  A  notified 

the  said  B  thereof,  who  thereon  became  chargeable  to 

pay  the  same  half  part  of  the  said  sum,  being  0 — ^  and 

then  and  there  promised  accordingly  to  pay  the  same  to 

him  on  demand  ;  yet,  &c.  Bourne. 

Captain  o.       For  that  the  said  A,  at  &c.,  on  Sz.c.,  in  consideration 

S^^^r  ^^^^  ^^^  ^^^^  ^  ^^^»  ^^  ^^^  request,  carried  and  trans- 

for  freight  ported  for  him,  the  said  A,  certain  merchandises,  viz. 

bales  of  drapery,  with  {patterns,  in  a  certain  vessel,  called 
&c.,  from  Hull,  in  the  island  of  G.  B.,  to  &c.,  and  had 
there  delivered  the  same  to  the  said  A,  then  and  there 
promised  the  said  B  to  pay  him  therefor,  on  demand,  as 
freight  therefor,  at  the  rate  of  £ —  steriing  money,  for 
every  cubic  foot  the  said  bales  should  measure,  with  five 
per  cent,  primage.     Now  the  plaintiff  avers,  that  the 

said  bales  measured  cubic  feet,  and  that  the  freight 

aforesaid,  at  the  rate  aforesaid,  amounted  to  £ — ,  sterling 
money,  equal  to  $ — ,  and  the  said  primage  amounted  to 
$ — ,  whereof  the  said  A  then  and  there  had  notice ;  yet, 
^^'  Parsons. 

OnaUr-        For  that  the  said  D  [defendant],  being  seized  in  fee 

SPtiTg     ^f  ^wo  pieces  of  land,  the  one  situate  in  &c.,  the  other  in 

^^«deof  &c.,  a  discourse  arose  between  the  plaintiff  and  him  of 

the  number  of  acres,  price,  and  sale  of  said  pieces  of  land 

&c.  to  the  plaintiff;  and  thereupon  it  was  agreed  between 
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theniy  that  the  said  D  should^  by  a  legal  deed,  coavey  the 
said  pieces  of  land  to  the  plaintiff,  to  hold  to  him  and 
his  heirs,  he  securing  payment  to  the  said  D  therefor,  at 
the  rate  of  $ —  an  acre,  and  the  said  D  affirmed  to  the 
plaintiff  that  said  pieces  of  laud  contained  — <—  acres^  and 
thereby  induced  the  plaintiff  to  accept  of  such  a  deed 
therefor  from  the  said  D,  and  to  secure  to  the  said  D  the 
payment  of  ^ —  therefor,  at  the  rate  aforesaid  ;  and  the 
said  D,  on  &c.,  at  &c.,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  said  D,  accepted  such  a  deed  from 
him  of  said  land,  and  had  secured  to  him  the  same  sum, 

promised  the  plaintiff,  that  if  said pieces  of  land, 

upon  due  nijeasure  thereof,  afterwards  to  be  made  by  a 

surveyor,  should  be  found  wanting  of acres,  that  then 

the  said  D  would  pay  to  the  plaintiff,  at  the  rate  afore- 
said, for  any  quantity  so  found  wanting  ;  and  the  plaintiff 
6ays,  the  said  D,  on  &c.,  at  &c.,  had  due  notice  to  her 
present,  and  said  pieces  of  land  were  measured  by  a  sur- 
veyor, and  thereupon acres  were  found  wanting  of 

the  said  —• —  acres,  whereof  the  said  D,  on  &c,,  at  &c,, 
had  notice,  and  was  requested  by  the  plaintiff  to  pay 

him  at  the  rate  aforesaid,  for  said acres,  amounting 

to  ^ — ;  yet  he  hath  not  paid  said  sum,  &c.     CI.  Instr. 

For  that  the  said  C,  on  Stc,,  at  fee,  applied  to  the  ^^^**^; 
plaintiff  and  falsely  affirmed,  that  he  was  attorney  to  one  and  costs 

E,  and  by  him  directed  to  sue  one  F  in  the  said  ^^^^^^^ 
name,  and  upon  a  demand  of  the  said  E  against  the  said  the  writ. 

F,  and  promised  the  plaintiff,  that  if  he,  the  now  plain- 
tiff, would  make  out  a  writ  in  the  name  of  the  said  E, 
against  the  said  F,  on  the  same  demand,  and  cause  the 
same  to  be  prosecuted  through  the  then  next  C.  C.  P. 
for  the  county  of  &c.,  and  make  the  disbursements  neces^ 
sary  for  the  same,  that  he,  the  said  C,  would  pay  him 
therefor,  as  much  as  his,  said  A's  fees,  trouble,  and  ex- 
penses therein  were  reasonably  worth;  and  then  and 
there  further  promised  the  said  A,  that  if  he  would  in- 
dorse said  writ,  that  he,  the  said  C,  would  indemnify 
him  from  all  demands  on  account  of  so  doing  ;  and  the 
said  A  thereupon,  confiding  in  the  said  C's  affirmation  and 
promises  aforesaid,  made  out  and  indorsed  a  writ  as 
aforesaid,  in  manner  aforesaid,  and  prosecuted  the  said 
suit  through  the  C.  C-  P.,  then  next,  ensuing,  for  the 
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county  of  &c.  aforesaid,  and  made  the  disbursements  ne- 
cessary therein.  And  the  said  A  in  fiict  saith,  that  his 
feeSy  trouble,  and  disbursements,  in  the  suit  aforesaid, 
were  reasonably  worth  ;jf— ;  of  all  which  the  said  C,  on 
&c.,'at  &C-,  had  notice  ;  yet  he  hath  not  paid  the  same, 
though  requested,  but  refuses  to  do  it.  And  the  said  A 
further  in  fact  says,  that  the  said  C  hath  not  indemnified 
him  on  account  of  indorsmg  said  writ,  but  failed  further 
to  prosecute  said  action  in  the  S.  J.  C.  next  ensuing 
said  C.  C.  P.,  last  mentioned,  and  suffered  judgment  to . 
be  rendered  in  favor  of  said  F,  for  ^ —  U[}on  his,  said 
C's  failure,  there  to  prosecute  said  suit ;  and  there  was 
no  where  to  be  found  any  such  person  as  the  said  £ ; 
neither  did  any  such  person  ever  give  any  such  power  or 
orders  to  the  said  C9  to  prosecute  any  suit ;  so  that,  by 
Reason  thereof,  the  said  A,  by  law  became  obliged  to  p^ 
% — ,  costs  of  suit ;  and  accordingly,  on  &c.,  paid  the 
same  to  said  F ;  yet,  &c-  Prait  v.  Verry^  1 763,  and 
Imp,  315. 

On  a  parol       For  that  whcrcas  the  said  B  [defendant,]  on  &c.,  at 

^^^^*i  &c.,  had  agreed  with  the  said  A  to  buy  of  him  all  such 

damages,    hidos  and  skins,  of  alt  and  singular  the  oxen,  heifers,  cows, 

and  calves,  of  said  A,  which  he  should,  from  and  after 

the  said of  &c.,  until  &c*,  then  next  following,  happen 

to  kill  and  slay  ;  he  the  said  B,  in  consideration  thereof, 
and  of  ^ — ,  to  him  in  hand  paid  by  the  said  A,  promised 
then  and  there,  that  he  would,  on  the  day  last  mentioned, 
pay  him  for  every  hide  and  skin,  of  each  and  every  such 
ox  &c.,  so  killed  and  slain  by  the  said  A,  within  the 
time  aforesaid,  and  within  the  same  delivered  to  said  B, 
the  sum  of  ^ —  ;  by  reason  of  which  said  promise  of  the 
said  B,  he  the  said  A,  did,  within  the  time  aforesaid,  kill 
and  slay  ten  oxen,  ten  cows,  ten  heifers,  and  ten  calves, 
and  at  divers  times  and  days  within  the  same  time,  de- 
livered to  the  said  B,  all  and  singular  the  hides  and  skins 
of  said  oxen  &c.,  so  killed  and  slain,  according  to  the 
form  of  the  bargain  and  agreement  aforesaid,  to  wit,  at 
&c.  aforesaid,  the  true  value  of  all  which  said  hides  and 
skins,  so  delivered  to  the  said  B  by  the  said  A,  does,  in 
the  whole,  amount  to  ^— - ;  and  the  said  A,  trusting  to 
the  aforesaid  promise  of  the  said  B,  and  that  the  sum  of 
$ —  would  have- been  paid  to  him  by  the  said  B,  accord- 
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ing  to  the  bargain  and  agreement  aforesaid,  bad  under- 
taken and  promised  to  one  C,  and  divers  other  persons 
to  whom  the  said  A  was  then  indebted,  in  the  like  sum, 
to  pay  them  their  respective  debts ;  yet  the  said  B  being 
not  ignorant  of  the  premises,  and  well  knowing  the  said 
A  to  have  promised  the  payment  of  said  sum  of  ^ — , 
untb'said  C,  and  to  such  other  persons  to  whom  he  stood 
indebted  as  aforesaid,  and  contriving  to  defraud  and  de- 
ceive the  said  A  in  this  particular,  liath  not  paid  the  same 
sum  of  ^ — ,  nor  any  part  thereof  to  said  A,  though  re- 
quested, but  he  still  refuses  to  pay  it ;  by  reason  where- 
of, said  A  hath  not  been  able  to  keep  his  said  4)romise 
and  day  of  pay  vient  with  the  said  C,  and  others  to  whom 
he  stood  indebted  as  aforesaid ;  insomuch  that  he,  the  ^^ 
.said  A,  by  reason  thereof,  is  very  much  hurt  in  his  good  qiJI^' 
name,  credit,  and  reputation,  and  also  very  much  preju- 
diced and  hurt  iii  his  trade  and  business,  and  dealings 
with  the  said  C  and  other  honest  tradesmen,  and  likewise 
put  to  great  trouble  and  expense,  in  defending  divers  ac- 
tions and  suits,  commenced  and  prosecuted  against  the 
said  A,  for  not  performing  his  contracts,  occasioned  by 
said  B^s-  not  performing  his  contracts  and  bargains,  so 
made  with  the  said  A  as  aforesaid  ;  to  the  damage,  &c. 

For  that  whereas  the  said  H.  C,  on  &c.,  at  &c.,  had.  For  money 
at  the  special  instance  and  request  of  the  said  O.  B.,  Jlifn^^ 
[defendant]  and  for  his  proper  debt,  paid  to  one  £.  P.,  discharge 
the  sura  of  ;Jf— ,  wliich  the  jsaid  O  then  and  there  owed  fnes^ebt, 
the  said  E,  and  ought  before  that  time  to  have  paid,  he  athiare- 
the  said  O,  in  consideration  thereof,  then  and  there  prom-  ^^^ ' 
ised  the  said  H  to  pay  him  that  sum  on  demand;  yet  the 
said  0,  thereafterwards, '  though  requested  on  the  same 
day,  hath  not,  &c.  F.  Dana, 

For  that  said  A  [defendant],  at  &c.,  on  &c.,  shipped  ^^^fo* 
himself  as  a  common  seaman  on  board  the  said  B's  ship,  J^^'^J^* 
called  the  &c.,  to  proceed  in  her  on  a  voyage  from  said  &c.,  advance 
to  &c.  J  in  consideration  whereof,  the  said  B  then  and  ^J|^ 
there  paid  the  said  A,  the  sum  of  $ —  for  advance  wages, 
and  thereupon  the  said  A  then  and  tliere  promised  the 
said  B  to  proceed  on  said  voyage,  on  board  said  ship,  in 
such  capacity  as  aforesaid.     Now  the  said  B,   in  fact 
says,  that  the  said  vessel  proceeded  in  the  voyage  afore- 
said, and  the  said  A,  not  regarding  his  promise  aforesaid. 
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but  coQtxiving  to  deceive  and  defraud  the  said  B  of  the 
said  sum,  and  also  to  injure  the  said  B  in  the  voyage 
aforementioned,  unlawfully  deserted  and  left  said  vessel, 
and  did  not  proceed  in  her  according  to  his  said  promise, 
whereby  the  said  B  was  put  to  great  trouble  and  expense 
in  procuring,  another  person  to  proceed  in  the  said  voyage 
in  her,  in  his,  the  said  A's  stead,  &c. ;  to  the  damage,  &c. 

onspeciai      For^that  the  said  A  fdefendant],  at  &c.,  on  See,  ow< 

py^S^e  ^  ing  th^  plaintiff  ^  tot  &c.  days'  work,  done  for  the 

CSfin       said  A,  at  his  request,  by  the  said  B,  at  his  trade  afore- 

uiT^e      said,  on  board  the  said  A's  brig,  between  that  day  and 

^er  h^  ^^  — '.day  of  &c.,  promised  the'plaintiff  to  pay  him  that 

sum,  the  half  thereof  in  lawful  money,  and  the  other  half 

thereof  in  goods,  on  demand ;  yet  the  said  A  hath  not 

paid  the  said  sum,  in  manner  aforesaid,  or  any  otherwise,. 

though  requested  to  do  it,  on  &c«,  at  &c.,  and  oftentimes 

since,  but  still  neglects  it,  &c.  R.  Dana. 

For  not         for  that  the  said  A  [defendant],  on  &c.,  at  &c.,  by  a 
t^T*  certain  note  and  memoLduin  in  writing,  under  his  band, 

pro^  in  ^^^^  with  the  said  B  to  sell  him acres  of  land, 

initing.  bounded  &c.,  and  iu  the  tenure  and  occupation  of  one 
D,  for  the  sum  of  ;^-— ,  and  the  said  A  then  and  there 
received  of  said  B,  jjf — ,  in  part  payment,  and  then 
nnd  there  promised  the  said  B,  that,  upon  payment  of 
^ — ,  being  the  residue  of  the  sum  of  ^ — ,  he,  the  said 

A,  would  convey  the  said  acres  of  land  to  him 

the  said  B.  Now  the  plaintiff  in  fact  saith,  that,  on 
&c.,  at  &c.,  he  tendered-  the  said  sum  of  ^ — ,  to  the 
said   A,   and   then   and   there   requested   him   that   he 

would  convey  the  said  acres  of  land  to  him,  the 

said  B  ;  yet  the  said  A  did  not,  and  yet  hath  not  con- 
veyed the  said acres  of  land  to  the  plaintiff,  though 

often  since  requested,  but  wholly  neglects  and  refuses  so 
to  do.  Read. 

Mafiterof  a      For  that  whcrcas  the  said  A,  at  &c.,  on  &c.,  appointed 
Sk^^c?    the  plaintiff  master  of  the  said  A's  coasting  sloop,  called 
Owner  for  &c.,  directing  him  to  employ  her  in  coasting  backwards 
Wages,      and  forwards,  to  and  from  several  parts  of  this  common- 
wealth, to  the  best  advantage  of  the  said  A ;  and  for  the 
plaintiff's  service  in  managing  said  vessel,  the  said   A, 
then  and  there  promised  him  to  allow  him,  for  and  dur- 
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ing  such  time,  as  the  plaintiff  should  continue  inaster  of 
the  said  vessel,  such  share  of  the  earnings  of  said  vessel, 
as  is  customarily  allowed  to  masters  of  such  coasting  ves- 
sels, which  the  plaintiff  avers  to  be  one  third  part.  Now 
the  plaintiff  in  fact  says,  that  from  &c.,  to  &c.,  he  em- 
ployed the  said  vessel  in  coasting  to  and  from'  several 
parts  of  this  commonwealth,  during  which  time  she 
earned  the  sum  of  ^ — ,  which  sum  the  said  A  received 
from  sundry  persons,  for  freight  of  their  goods  carried  in 
said  vessel,  during  the  time  aforesaid;  in  consideration 
whereof,  the  said  A,  on  the  same  day,  at  &c.,  promised 
the  plaintiff  to  allow  and  pay  him  the  sum  of  % — ,  being 
one  third  part  of  what  the  said  A  received  as  the  earn- 
ing of  said  vessel,  in  manner  aforesaid,  &c. ;  yet,  &c. 

BoLLON. 

For  that  the  said  F,  at  a  court  held  before  S.  W*  Esq.,  On  a  spe- 
on  &c.,  at  fcc,  by  the  consideration  of  said  Justice,  re-  te^tSJJtito 
covered  judgment  against  said  C  [defendant],  for  ;^— *,  ^J^fiw^dant 
damages  and  costs  of  court,  as  by.  the  record  thereof,  appeal '^ 
with  the  said  Justice  remaining,  appears;  from  which  fjT^^^^^ 
judgment  the  said  C  then  and  there  appealed  to  the  then  but  abide' 
next  C.  C.  P.  fcc,  and  recognised  to  prosecute  said  ap-  SeTsmie!^ 
peal  with  effect ;  and  afterwards,  to  wit,  on  &c.^  at  &c*, 
upon  a  discourse,  then  and  there  held  between  the  said  C 
and  F,  of  and  concerning  said  judgment,  and  'of  and  con- 
cerning said  appeal  thereon,  it  was  mutually  agreed  be- 
tween them,  that  said  C  should  not  prosecute  said  appeal, 
but  should  pay  said  F  the  sum  of  ^ — '  and  costs  of  that 
suit,  and  that  said  F  should  not  enter  any  -complaint 
against  said  C,  at  said  C.  C.  P«,  fpr  not  prosecuting  said 
appeal ;  and  in  consideration  of  said  agreement,  and  of 
said  F's  promise  then  and  there  made  to  said  C,  not  to 
enter  such  complaint,  the  said  C  then  and  there  promised 
said  F,  that  he  would  not  prosecute  said  appeal,  and  that 
he  would  pay  said  F  the  sum  of  ;^ — ,  and  also  his  legal 
costs  of  said  suit,  on  demand;  and  the  plaintiff  avers, 
that  the  legal  costs  of  said  action  were  taxed  by  said  Jus- 
tice, and  amounted  to  ^ — ,  whereof  the  said  C,  after- 
wards, to  wit,  on  &c.,  at  &c.,  had  notice,  and  was  re- 
quested to  pay  the  same  ^ —  and  said  costs ;  and  the 
plaintiff  avers,  that  he  did  not  enter  such  complaint  at 
said  C.  C.  P.  ;  yet,  though  requested,  the  said  C  has 
never  paid  said  sums,  but  neglects  it,  &c.  Bradbury. 
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Aniiutthe      Iq  a  plea  of  the  case ;  for  that  one  G.  D.  and  J.  A., 
^a  tomi^  ^^  s^^  Salem,  on  &c.,  bein^  a  committee  of  the  said  inbab- 
on  their     itants  for  building  a  middle  school-house  in  said  S,  and 
toe?oon.   being  duly  authorized  by  said  inhabitants,  for  that  pur- 
b^d^      pose  and  in  their  behalf^  to  contract  for  materials  and 
school-      labor,  suitable  for  building  the  same,  and  to  draw  orders 
house,  &c.  ^^  ^jj^  treasurer  of  said  inhabitants  for  payment  of  the 
same;  the  said  G  and  A,  a  committee  as  aforesaid,  au-* 
thorized  as  aforesaid,  then  and  there,  in  consideration 
that  the  plaintiff,  at  their  request,  had  sold  and  delivered 
to  them,  for  the  use  of  the  said  inhabitants,  the  firame  for 
the  middle  school-house  in  sajkl  S,  and  rabed  the  same, 
.  of  the  value,  so  raised,  of  0 — /  by  their,  the  said  G  and 
J's  order  in  writing,  of  that  date,  by  them  signed,  did 
direct  R«  M.  Esq.,  then  and  there  treasurer  of  the'said 
inhabitants,  and  yet  their  treasurer,  to  pay  the  plaintiff 
on  demand,  the  sum  of  0 —  of  the  monies  of  the  said 
inhabitants,  for  the  said   frame  and  raising  the  same, 
which  order  the  plaintiff  thereafterward,  on  &c.,  present- 
ed to  the  said  treasurer,  and  requested  payment  thereof; 
and  the  said  treasurer  hath  neglected  and  still  neglects 
and  refuses  to  pay  the  same ;  by  reason  of  all  which, 
and  of  law,  the  said   inhabitants  became  liable;    and 
thereafterwards,  on  the  same  day,  in  consideration  there- 
of, promised  the  plaintiff  to  pay  him  the  same  sum  of 
$ —  on  demand  ;  yet,  though  requested,  the  said  iuhab< 
,    itants  have  never  paid  the  same  sum,  nor  any  part  there- 
of, &c.  Dane, 

^"  "*  g^t      f'^f  that,  at  &c.,   on  &c.>   it  was  agreed   between 

to^^     the  plaintiff  and  the  said  D   [deft.],  that  the  plaintiff 

hoJSS!      should  give  the  said  D  a  colt  in  exchange  for  his  mare, 

earnest      and  should  pay  him  ;^—  to  boot,  on  &c.,  and  that  it  was 

b^n'taid.  ^urthcr  agreed  there,  on  said  day,  between  the  plaintiff 

and  said  D,  that  the  plaintiff  should  keep  the  said  colt 

until  &c. ;  and  the  said  D,  then  and  there  agreed  to  give 

his  said  mare  to  the  plaintiff,  on  &c. ;  and  the  said  D, 

to  make  the  agreement  the  more  firm  and  binding,  paid 

to  the  plaintiff  ^ —  in  earnest  >of  the  bargain,  and  the 

plaintiff  kept  the  said  eolt  until  ;  and  the  plaintiff 

then,  on  said  &c.,  did  offer  to  pay  the  said  D,  the  said 
$ — ,  and  requested  him  to  accept  the  same,  and  then 
and  there  requested  the  said  D  to  deliver  to  the  plaintiff. 


manaer. 
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his  the  said  D's  said  mare,  which  he  then  and  there  re- 
fused, and  ever  since  hath  refused  to  do ;  to  the  damage, 
&c-     6  Term.  Rep.  409. 

For  that  whereas  the  said  D,  on  &c.,  at  &c.,  then  T©wn- 
being  one  of  the  constables  of  the  town  of  A  aforesaid,  CMSSbiel' 
received  of  the  assessors  for  the  said  town  of  A,  a  certain  fo'  p*>t  coi- 
rate-bill  upon  several  of  the  inhabitants  of  A  aforesaid,^  tax.°^* 
of  them  to  levy  and  raise  the  sum  of  $ — ,  part  of  the 
town  rate  of  A  aforesaid,  with  a  warrant  sufficiently  em- 
powering him  to  distrain  for  the  same,  and  to  pay  the 
same  to  the  treasurer  of  said  town  of  A,  on  or  before 

;  whereupon  the  said  D  did  then  and  there  promise 

to  collect  and  pay  the  same  accoidingly  ;  yet,  &c. 

First  Count.     For  that  whereas  on  &c.,  at  &c.,  the  For  prfvi- 
said  A  and  B  [defts.]  were  owners  of  a  certain  ship  call-  fr§^S 
ed  &c.,  and  it  was  then  and  there  agreed,  by  and  between  money  by 
them  and  the  plamtm,  that  he  should  do  the  service  of  a 
faithful  mariner  on  board  said  ship,  in  the  capacity  of 
chief  mate,  in  a  voyage  from  &c.  to  &c.,  and  thence  to 
&c.,  and  that  the  plaintiff,  besides  the  customary  stipu- 
lated wages,  should  have  allowed  him  tons,  privi- 
lege in  said  ship ;  and  if  the  plaintiff  should  not  occupy 
the  said  privilege,  and   the   said  ship .  should   be  fully 
freighted  and  loaded  in  that  part  of  the  voyage  aforesaid, 
from  &c.  to  &c.,  that  then  the  said  A  and  B  should  pay 
the  plaintiff  for  said  privilege,  so  much  as  the  said  privi- 
lege was  reasonably  worth.     And  thereupon,  in  conside- 
ration that  the  plaintiff,  at  the  special  instance  and  re- 
quest of  said  A  and  B,  then  and  there  faithfully  promis- 
ed to  perform  all  the  said  agreement,  on  his  part  to  be 
performed,  the  said  A  and  JB  then  and  there  promised 
the  plaintiff,  to  perform  all  said  agreement,  on  their  part 
to  be  performed.      And  the  plaintiff  avers,  that  giving 
credit  to  the  last  mentioned  promise  of  said  A  and  B,  he 
went  the  said  voyage  ;  that  he  performed  the  service  of 
a  faithful  mariner  on  board  said  ship,  in  the  capacity  of 
chief  mate  ;  that  he  did  not  occupy  his  privilege  afore- 
said, in  said  ship,  in  the  part  of  the  voyage  from  &c.  to 
&Cm  or  any  part  thereof;  and  that  the  said  ship  was  fully 
loaded  and  freighted  by  or  for,  the  account  or  benefit  of 
said  A   and  B,  in  the  said  part  of  the  voyage  aforesaid, 

31 
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viz.  from  &c.  to  &c. ;  whereby  the  said  A'  and  B  became 
liable  to  pay  the  plaintiff,  so  much  money  as  the  privilege 
aforesaid  was  reasonably  worth,  on  demand ;  which  the 
plaintiff  avers  to  be  the  sum  of  0 — ,  whereof  the  said  A 
and  B  thereafterwards,  at  &c.  had  notice. 

Second  Count.  And  also,  for  that  whereas  the  plain- 
tiff, on  &c.,  at  &c.,  at  the  special  ipstance  and  request  of 
said  A  and  B,  had  permitted  them  to  load  and  freight 

tons  on  board  a  certain  other  ship,  called  &c.,  in 

and  on  account  of  the  privilege,  as  it  is  called,  which 

belonged  to  the  plaintiff,  of ^  tons  on  board  said  other 

ship  &c.,  from  &c.  to  &c.,  which  privilege  they  occu- 
pied, and  loaded  and  freighted  accordingly ;  the  said  A 
and  B,  then  and  there  promised  the  plaintiff  to  pay  him 
on  demand  therefor,  so  much  as  he  reasonably  deserved, 
which  the  plaintiff  avers  to  be  the  sum  of  &c.     Putnam. 

Add  **  ffaney  had  and  received.'** 

Part  own-  Iq  a  plea  of  the  case,  for  that  whereas  the  plaintiffs 
Slpart*"  and  the  said  D  [deft.]  were,  on  &c.,  at  &c.,  joint  own- 
oj^l  Jo'  ers  of  the  brig,  called  &c.,  and  her  cargo  and  goods  on 
orden.  boardj  which  are  enumerated  in  the  schedule  annexed, 
in  the  following  proportion,  viz.  &c.  &c. ;  and  the  brig 
so  laden,  and  then  lying  at  &c.,  bound  on  a  voyage  to 
&c.,  beyond  seas,  with  said  cargo,  was  of  the  value  of 
j^-^;  and  the  plaintiffs,  being  the  major  part  of  said 
owners,  in  number  and  value,  accordiiig  to  the  custom 
of  merchants,  and  at  the  request  of  said  D,  appointed 
him  the  said  D,  master  of  the  said  brig,  for  the  said  in- 
tended voyage,  and  then  and  there  promised  to  allow  and 
pay  him,  the  said  D,  at  the  rate  of  ^ —  for  master's  wag- 
es, monthly,  during  said  voyage,  and  also  0 —  per  cent, 
for  commissions  on  the  sale  and  disposal  of  said  cargo, 
and  for  the  purchase  of  other  cargo,  according  to'  the 
orders  hereinafter  mentioned ;  in  consideration  thereof, 
the  said  D  then  and  there  promised  the  plaintiffs,  that 
he  would  immediately  proceed,  &c.  [so  recite  the  sub- 
stance of  the  orders."]  Now  the  plaintiffs  aver,  that  the 
said  D,  having  taken  the  charge  of  said  brig  and  cargo, 
as  master  aforesaid,  afterwards  on  &c.,  proceeded  from 
&c.  on  the  voyage  aforesaid,  and  on  &c.,  arrived  at  &c., 
with  the  same  cargo,  and  with  the  nett  proceeds  thereof 


ASSUMPSIT.  243 

would  have  easily  purchased  a  cargo,  &x.  [as  in  the  or- 
ders ;]  yet  the  said  D,  not  luinding  his  promises  afore- 
said, but  contriving  to  deceive  and  defraud  the  plaintiff, 
did  not  purchase  a  cargo  &c.,  but  refused  and  neglect- 
ed so  to  do  &c.,  IskUe  the  particular  breaches']  and 
though  often  requested,  has  not  rendered  the  plaintiffs 
any  account  of  his  proceedings  in  said  voyage,  though  said 
voyage  is  long  since  ended,  and  still  refuses  and  neglects 
so  to  do.  r     . 

Add  a  count  as  on  a  promise  by  bailiffs  Spc. 

For  that  the  said  A  [ph.]  and  said  I,  [intest,]  at  &c.,  Apiiwtad- 
on  &c,,  being  jointly  indebted  to  one  C,  in  the  sum  of  onlJjoiiit' 
0 — ,  to  secure  the  payment  of  said  sum,  gave  a  promis-  ^^^J^ 
sory  note  to  said  C,  of  that  date ;  by  which  they  prom-  plaintiff, 

ised  jointly  and  severally  to  pay  said  C,  that  sum  in IhLm 

months  from  that  date,  with  interest  therefor  until  paid. 
And  afterwards,  on  &c,,  at  &c.,  said  note  being  due 
and  unpaid,  said  A  was  requested  by  said  C  to  pay  her 
the  whole  of  said  sum,  and  the  interest  until  that  time, 
which  the  said  A,  then  and  there  did,  the  interest  and 
principal  amounting  to  $ — ,  of  which  the  said  I,  there- 
afterwards  on  the  same  day  had  notice,  and  thereby  be- 
came liable  to  and  in  consideration  of  the  premises,  then 
and  there  promised  the  plaintiff  to  pay  him  one  half  of  the 
principal  and  interest,  to  wit,  the  sum  of  $ —  on  demand ; 
yet  the  said  I,  though  often  requested,  to  wit,  on  &c., 
at  &C.9  never  paid  the  sum  in  his  lifetime,  nor  hath  the 
said  D  [deft.]  paid  the  same,  though  alike  requested, 
since  his  death,  &c.  Parsons. 

In  a  plea  of  the  case,  for  that  the  said  A  [deft.]  on  Onaprom. 
&c.,  at  &c.,  agreed  with  the  plaintiff,  that  he  the  said  A  '"^^l^^ 
would  repair,  ballast,  and  mud  the  plaintiff's  wharf,  sit-  wharf,  &c. 
uate  in  fee,  lying  between  &c.,  for  the  sum  of  ;^— ,  to 
be  paid  him  by  the  plaintiff  therefor,  and  that  the  said 
A,  in  consideration  that  the  plaintiff  had  disbursed  for, 
and  paid  him  $ —  in  part,  and  promised  to  pay  him  the 
said  A,  other  j^ — ,  in  full  of  the  said  $ — ,  when  he  should 
have  finished  the  aforesaid  raudding,  repairing,  and  bal- 
lasting the  wharf  of  the  plaintiff,  then  and  there  promis- 
ed the  plaintiff  well  and  fathfuUy  to  repair,  mud,  and 
ballast  said  wharf  of  the  plaintiff,  according  to  his  agree- 
ment aforesaid,  on  demand  ;  yet,  though  requested,  viz.j 
on  &Cm  at  &c.,  &c. 
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Against  In  a  plea  of  the  case,  for  that  in  the  lifetime  of  said 

SITs^'*  C,  viz.  on  fee.,  at  fee.,  a  certain  discourse  was  moved 
ciai  agree-  gnj  had  between  the  plaintilBf  and  said  C,  of  and  con- 
tStotor.  cerning  the  plaintiff's  removing  from  off  the  farm  of  his 
late  father,  in  fee,,  where  the  plaintiff  then  lived,  and 
selling  his  own  land  adjoining  thereto,  and  also  his  right 
in  his  said  father's  real  estate,  and  of  his  the  plaintiff's 
living  with  said  C,  until  the  plaintiff,  by  the  help  and  as- 
sistance of  said  C,  could  purchase  ^ome  other  place ;  and 
the  said  C,  then  and  there  promised  the  plaintiff,  that  if 
he  would  remove  quietly  from  his  said  father's  farm,  he 
the  said  C  would  give  him,  the  plaintiff,  $ —  towards  pur- 
chasing some  other  place,  and  help  him,  the  plaintiff,  oth- 
wise.  Now  the  plaintiff  in  fact  says,  that  he,  relying  on 
the  said  promise  of  the  said  C,  did  remove  off  from  his 
said  father's  farm,  sell  his  own  land  adjoining  thereto, 
being  fee,  and  also  all  his  right  in  his  said  late  father's 
estate,  and  lived  with  the  said  C,  for  the  space  of  one 
year  ;  yet  the  said  C,  wickedly  contriving  to  defraud  and 
injure  the  plaintiff,  though  requested,  never  gave  the  said 
A,  the  said  sum  of  0 —  towards  purchasing  some  other 
place,  nor  otherwise  helped  him,  but  utterly  refused  to 
do  either ;  nor  since  his  death,  fee.  •  R.  Dana. 

P*rt^er  For  that  from  fee,  to  fee,  the  plaintiff  hath  been 
owner,  for  owucr  and  occupier  of  an  undivided  moiety  of  a  saw- 
»5J!JmiB^*  mill,  called  fee,  in  fee,  the  other  moiety  thereof  belong- 
ing to  the  said  A  [deft.]  and  one  D,  viz.  to  each  an  un- 
divided one  fourth  part ;  and  the  plaintiff  and  the  said 
A  and  D,  having  hitherto  received  the  profits  of  said  mill, 
and  improved  it  according  to  their  respective  interests 
therein,  were,  and  by  law  are  bound  to  repair  and  keep 
up  the  same,  and  the  utensils  thereof;  and  whereas  the 
said  mill  and  utensils,  on  fee,  fell  to  decay,  and  wanted 
repairs,  mentioned  in  the  schedule  annexed  hereto,  and 
the  plaintiff,  on  fee,  at  fee,  gave  notice  thereof  to  the 
said  A  and  D,  and  required  their  aid  and  assistance,  in 
proportion  to  their  respective  interests  aforesaid,  for  re- 
pairing said  mill  and  utensils,  but  they  refused  it; 
whereupon  the  plaintiff  caused  said  mill  and  utensils  to 
be  repaired,  and  therein  used  the  materials  and  did  the 
labor  mentioned  in  said  schedule,  all  being  necessary, 
and  amounting  to  $ — ,  and  thereof,  on  fee,  at  fee,  gave 
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notice  to  the  said  A  and  D ;  and  the  said  B  thereupon 
became  liable  to  pay  the  plaintiff  one  fourth  part  of  said 
sum,  being  $ — ;  and  being  so  liable^  in  consideration, 
&c.  Co.  Lit.  64,  200;  2  Ld.  Raym.  1093;  F.  N.  B. 
127,296. 

For  that  L.  B.,  late  of  S  aforesaid,  was,  in  his  life-  For  money 
time,  seized  in  his  demesne,  as  of  fee,  of  certain  lands  2?t^°J^g„j 
and  tenements  situate  in  S,  aforesaid,  and  on  &c.,  there  by  judge 
died  so  seized  thereof,  and  intestate,,  leaving  several  co-  of  Se*lSS 
heirs,  viz.  T*  C,  A,  C,  S.  C,  M.  C,  [plaintiff]  and  P.  C.  wtate,  on 
[one  defendant]  his  heirs,  to  whom  the  said  estate  de-  ^ins?'' 
scended  in  this  form,  namely,  to  the  said  T  two  sixth  ^J^"^^ 
parts  thereof,  and  to  the  said  A,.  S,  M,  and  P,  one  sixth 
part  thereof,  each ;  and  afterwards,  and  before  there  was 
any  settlement  or  distribution  of  the  said  estate,  made  by 
the  Judge  of  Probate  of  Wilb,  and  granting  administra- 
tion in  and  for  tbe  said  county  of  £,  and  before  the  same 
A  came  of  age,  or  was  married,  he,  on  &c.,  at  &c.,  died 
seized  in  fee  of  his  said  undivided  sixth  part  of  the  real 
estate  aforesaid,  and  intestate,  leaving  the  said  T,  S,  M, 
and  P,  his  heirs.     And  it  being  duly,  and  according  to 
law,  represented  and  made  to  appear  to  S.  D.  £sq.. 
Judge  of  Probate  of  Wills,  and  granting  administration 
in  and  for  the  said  county  of  E,  that  the  real   estate 
aforesaid,  whereof  the  said  L.  B.  died  so  seized,  could 
not  be  divided  among  all  his  children  without  great  pre- 
judice to,  or  spoiling  the  whole,  and  that  it  would  con- 
veniently accommodate  more  of.  his   children  than  his 
eldest  son,  the  said  Judge,  on  &c.,  in  pursuance  of  the 
power  and  authority  gWen  him  by  the  laws  of  this  Prov- 
ince [commonwealth],  made  for  the  settlement  and  dis- 
tribution of  intestates'  estates,  adjudged  and  decreed  — ^— - 
parts,  other  than  her  share  of  the  real  estate,  whereof  the 
said  L.  B.  died  so  seized,  unsettled,  unto  the  said  P,  and 
settled  the  same  on  her,  to  hold  to  her  and  her  heirs  for- 
ever, she  paying  to  the  said  M,  when  she  came  of  age, 
or  was  married,  the  sum  of  £27,  with  lawful  interest  for 
the  same  from  the  said  &c.  day  of  &c.,  the  said  £27  be- 
ing the  said  M's  proportionate  part  or  share  of  the  value 
of  the  real  estate,  so  ordered  unto  and  settled  on  the  said 
P«     And  the  said  P,  then  and  there,  while  sole,  and  be- 
fore her  intermarriage  ^with  the  said  £,  [the  joint  de« 
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fendant]  accepted  the  real  estate  so  ordered  to,  and  set- 
tled on  her,  and  entered  thereinto,  and  thereby  became 
chargeable  to  pay  the  said  M  the  aforesaid  sum  of  £27, 
with  lawful  interest  for  the  same,  when  she  came  of  age, 
or  was  married,  which  first  happened,  and  promised  the 
said  M  to  do  it  accordingly.  And  the  said  M  came  of 
age  on  the  &c.  day  of  &c. ;  yet  the  said  P.,  though 
often  requested,  never  paid  the  said  £27,  or  the  interest 
thereof,  wtale  sole  ;  nor  since  her  intermarriage  with  the 
said  £,iiave  the  said  £  and  P,  or  either  of  them,  though 
alike  requested,  ever  paid  the  same,  but  wholly  neglect 
and  refuse  so  to  do.  Trowbridge. 

Against  as-      For  that  the  plaintiff,  on  &c.,  at  &c.,  being  possessed 
J^®®  ®^*  of.  two  certain  messuages  or  tenements,  situate  at  &c., 
assig^r,     for  the  then  residue  of  a  certain  term  of  six  years,  com- 
p^idring,w-  fencing  from  the  &c,  day  of  &c.,  by  virtue  of  a  certain 
cording  to  demise  or  lease  thereof,  made  from  one  R  to  the  plaintiff 
covenwts   ^^d   his  assignees,  by  indenture,  bearing  date  the  S^c. 
of  the        clay  of  &c.,  under  divers  covenants  and  agreements,  con- 
tained in  said  indenture,  on  the  part  and  behalf  of  the 
plaintiff,  as  such  lessee  thereof,  and  his  assignees,  to  be 
kept  and  performed,  of  which  the  said  D  [defendant] 
then  and  there  had  notice  ;  and  in  consideration  that  the 
plaintiff,  at  the  special  request  of  the  said  D,  would  then 
and  there  sell  and  assign  over  the  same  to  the  said  D, 
for  the  then  residue  of  the  said  term,  subject  to  the  cov- 
enants and  agreements  on  the  lessee's  part  and  behalf, 
in  the  said  indenture  contained,  then  and  there  faithfully 
promised  the  plaintiff,  that  he,  the  said  D  would. perform 
and  keep,  all  and  singular  such  agreements  and  cove- 
nants, from  the  &c.  day  of  &c.,  last  past.  And  the  plaintiff 
avers,  that,  confiding  in  the  said  promise  of  the  said  D, 
he  did  then  and  there  sell  and  assign  over  to  the  said  D, 
the  said  messuages  or  tenements,  with  the  appurtenances, 
so  demised  to  the  plaintiff  as  aforesaid,  for  the  then  resi- 
due of  the  said  term,  subject  to  such  covenants  and  agree- 
ments on  the  lessee's  part  and  behalf,  as  aforesaid  ;  and 
that  the  said  D,  by  virtue  of  said  sale  and  assignment, 
then  and  there  entered  upon  the  same,  and  became  and 
was  possessed  thereof,  for  the  then  residue  of  the  said 
term;  and  although,  amongst  others  contained  in  said 
indenture,  there  was  a  certain  covenant  and  agreement. 
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with  the  said  R,  on  the  part  of  the  plaintiff,  as  such 
lessee  of  the  said  messuages  or  tenements,  with  the  ap- 
purtenances as  aforesaid,  well  and  sufficiently  to  repair 
the  same  during  the  said  term,  and  to  leave  them  so  well 
and  sufficiently  repaired,  at  the  expiration  thereof ;  yet 
the  said  D,  not  minding  his  promise  aforesaid,  but  con- 
triving to  injure  the  plaintiff  in  this  behalf,  did  not,  nor 
would,  though  often  requested,  perform  or  keep  the  said 
covenant  and  agreement,  herein  before  mentioned,  accord- 
ing to  the  effect  of  his  said  promises,  but  wholly  failed  so 
to  do ;  and  on  the  contrary  thereof,  after  such  sale  and 
assignment  as  aforesaid,  by  the  plaintiff  to  the  said  D, 
and  during  the  said  demise,  the  said  D  suffered  the  said 
messuages  or  tenements,  with  the  appurtenances,  to  be 
greatly  ruinous  and  decayed,  for  want  of  necessary  re- 
pairing theteof ;  and  at  the  expiration  of  the  said  term, 
so  left  the  s^me  out  of  repair,  in  breach  of  the  said  cove- 
nant and  agreement,  so  made  by  the  plaintiff  with  the 
said  R,  and  the  promise  aforesaid  of  the  said  D ;  where- 
by the  plaintiff  afterwards,  on  &c.,  at  &c.,  was  obliged 
to  pay,  and  did  actually  pay  to  the  said  R,  the  sum  of 
j^60,  as  a  satisfaction  to  the  said  R,  for  such  breach  of 
the  covenant  aforesaid,  and  his  costs  of  prosecuting  a 
certain  actiou  of  law  against  the  plaintiff  in  respect 
thereof,  and  also  the  sum  of  ;$f30,  in  and  about  the  de- 
fence of  the  said  action.     See  3  Went.  4. 

For  that,  at  &c.,  on  &c.,  the  said  R,  being  possessed,  Byexecu- 
for  the  then  residue  of  a  term  of  years,  which  is  not  yet  J^JJ  fo',^ 
expired,  of  a  certain  messuage,  yard  and  appurtenances,  hair  a  year 
situate,  &c.,  the  said  D,  [defendant]  in  consideration  ^tatoi? 
that  the  said  R  would^  at  the  special  request  of  the  said  deceaae. 
D,  let  and  demise  to  him  the  said  messuage,  &c.,  then 
aiM]  there  promised  the  said  R  to  pay  him  rent  therefor, 
at  and  after  the  rate  of  012  per  annum^  by  two  equal 
payments,  on  &c.,  and  pn  &c.     And  the  plaintiffs  aver, 
that  the  said  R,  confiding  in  the  said  promise  of  the  said 
D,  then  and  there  let  and  demised  the  said  messuage, 
&c.  to  the  said  D,  who  entered   thereupon,  and  from 
Uience  to  the  &c.  day  of  &c.,  continued  to  hold  the  same 
by  virtue  of  said  demise  ;  and  that,  after  the  making  of 
the  said  promise  of  the  said  D,  the  said  R,  on  &c.,  at 
&C.,  died  possessed,  for  the  then  residue  of  the  said  term 
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of  years,  of  the  said  messuage  &c. ;  whereby  the  plain- 
tiffs,  as  executors  as  aforesaid,  became  possessed,  for  the 
then  residue  of  the  said  term  of  years,  of  the  said  mes- 
suage, &c.,  until  the  said  &c.  day  of  &c.,  whereof  the 
said  D  had  notice ;  by  reason  of  all  which,  the  said  D, 
on  the  &c.  day  of  &c.,  last  mentioned,  became  liable  to 
to  pay  to  the  plaintiffs,  as  such  executors,  the  sum  of  ;^6^ 
being  one  half  of  the  said  yearly  rent,  whenever  re- 
quested ; 

Second  Count,  And  for  that  the  said  D,  afterwards, 
and  after  the  death  of  the  said  R,  viz.  on  &c.,  at  &c., 
being  indebted  to  the  plaintiffs,  as  executors  as  aforesaid, 
in  the  further  sum  of  ^10,  for  the  use  and  occupation  of 
a  certain  other  messuage,  &c.,  whereof  the  said  R  was, 
in  his  lifetime,  and  at  his  death,  possessed,  for  the  resi- 
due of  a  term  of  years  not  yet  expired,  situate,  &c,,  for 
the  space  of  six  months  before  that  time,  held,  used,  and 
enjoyed,  at  the  special  request  of  the  said  D,  and  by  the 
permission  of  the  said  R,  in  consideration  thereof,  then 
and  there  promised  the  plaintiffs,  as  executors  as  afore- 
said, to  pay  them  the  same  sum  on  demand.  [Add  a 
quantum  meruit ^  cts  in  this  last  count. "]  Yet,  though 
often  requested,  the  said  D  hath  never  paid  the  said 
sums,  or  either  of  them,  to  the  plaintiffs,  &c.  See  3 
Went.  7. 

For  that,  on  &c.,  at  &c.,  the  said  D  [defendant]  was 
holding  of  the  plaintiff,  as  his  tenant,  a  certain  farm,  with 
its  appurtenances,  situate,  &c.,  consisting  of  &c.,  for  the 
then  residue  of  a  term  of  nine  years,  commencing  on  &c. ; 
and  in  consideration  that  the  plaintiff,  at  the  special  re- 
quest of  the  said  D,  then  and  there  had  promised  the 
said  D,  that  he,  the  plaintiff,  would  permit  the  said  D,  to 
have,  occupy,  possess,  and  enjoy  the  said  farm,  with  the 
appurtenances,  from  the  expiration  of  the  said  term  of 
nine  years,  for  so  long  a  time  as  the  said  D  and  the 
plaintiff  should  please,  at  a  certain  yearly  rent,  to  be  paid 
therefor  by  the  said  D  to  the  plaintiff,  for  the  use  and 
occupation  thereof,  he  the  said  D,  then  and  there  prom- 
ised the  plaintiff  that  he,  the  said  D,  during  such  time  as 
he  should  hold  and  enjoy  the  said  farm,  &c.,  by  the  per- 
mission of  the  plaintiff,  would  use  and  occupy  said  farm 
in  a  husband-like  manner.     And  the  plaintiff  avers,  that, 
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giving  credit  to  the  said  promise  of  the  said  D,  he  hath 
permitted  the  said  D  to  hold,  occupy,  and  enjoy  the  said 
farm,  with  the  appurtenances,  from  the  expiration  of  the 
said  term,  hitherto,  and  that  the  said  D  hath  accordingly 
held  and  enjoyed  the  sauie ;  yet  the  said  D,  since  the 
expiration  of  the  said  term,  hath  not  hitherto  occupied 
the  said  farm,  with  the  appurtenances,  in  a  husband-like 
manner ;  but,  on  the  contrary,  hath  kept,  and  doth  still 
keep,  fifty  acres  of  land,  parcel  of  said  farm,  in  tillage, 
when  the  same  ought  not  to  be  ;  whereby  the  said  farm 
is  greatly  damaged  and  diminished  in  value,  &c.  See  3 
Went  26. 

For  that  whereas,  on  fee,  at  &c*,  it  was  agreed  by  For  not 
atid  between  the  said  D  [defendant]   and  the  plaintiff,  ^^fS* 
that  the  plaintiff  should  hold,  occupy,  and  enjoy  a  cer-  cmy  awiy 
tain  farm  of  the  said  D,  situate  &c.,  under  the  certain  sowndiuw 
yearly  rent  of  ;^60,  for  five  years  then  next  ensuing,  if  so  Jj^^Jg, 
long  the  plaintiff  should  see  fit  so  to  do;  and  that  the  eordingto 
plaintiff  should  be  at  liberty  to  determine  the  said  agree-  •«?**"•■'*' 
ment  and  the  said  term,  at  the  end  of  any  of  those  five 
years ;  and  that  whenever  the  plaintiff  should  determine 
said  agreement  and  term,  he  should,  at  the  next  harvest 
then  following,  quietly  reap   and  take  away   all  such 
wheat  as  should,  at  the  determination  of  said  agreement, 
be  sown  or  growing  on  the  same  farm.     And  the  said  D, 
then  and  there,  in  consideration,  &c.   [Lay  mutual  prom" 
ises.'}     And  the  plaintiff  avers,  that  on  &c.,  at  &c.,  in 
pursuance  of  said  agreement  and  promises,  he  entered 
into  the  said  farm  and  the  appurtenances,  and  by  virtue 
of  the  same,  held  and  occupied  the  same  farm  and  ap- 
purtenances, until  &c.,  when,  by  virtue  of  the  agreement 
aforesaid,  and  the  liberty  therein  reserved  to  hini,  he  de- 
livered up  the  possession  of  the  said  farm,  with  the  ap- 
purtenances, to  the  said  D,  viz.  at  S  aforesaid ;  and  that, 
at  the  time  of  his  so  determining  of  the  said  agreement, 
there  were  sown  and  growing  on  the  said  farm,  ten  acres 
of  wheat,  at  the  harvest  then  next  ensuing  ;  of  all  which 
the  said  D  then  and  there  bad  notice  ;  yet  the  said  D, 
though  requested  at  the  s^wd  time  of  harvest,  would  not 
permit  the  plaintiff  to  enter  upon  said  farm,  where  the 
said    wheat  was  growing,  to  reap  or  carry  away  the 
same ;  but,  on  the  contrary,  the  said  D,  at  the  said  time 
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of  harvest,  reaped  and  cMTied  away  the  said  wheats  and 
converted  the  same  to  dis  own  use,  &c.  See  3  Weni»  44# 

For  money      For  that  the  said  D  [defendant],  at  &c.,  on  &c.,  in 
for^wateh,  consideration  that  the  plaintiff,  at  the  special  request  of 
on  death  or  the  Said  D,  had  sold  and  delivered  him  a  certain  silver 
"*'^®'    watch,  then  and  there  promised  the  plaintiff  to  pay  him, 
for  the  same  watch,  the  sum  of  ;$f20  upon  the  marriage  of 
the  said  D,  or  upon  the  day  of  his  death,  whichever 
should  first  happen.     Now  the  plaintiff  avers,  that,  on 
&c,,  at  &c.,  the  said  D  took  to  wife  one  L,  and  by  rea- 
son thereof  the  said  sum  of  ;^2d  then  and  there  became 
due  and  payable  to  the  plaintiff  ;v  of  which  the  said  D,  on 
&c.,  at  &c.,  had  due  notice  ;  yet,  &c. 

F<w™>*^^  For  that  the  said  D  [defendant],  on  &c.,  at  &c,,  in 
?^Siy°  consideration  that  the  plaintiff  would  permit  the  said  D, 
^S^^*J  to  hold,  occupy,  and  enjoy  a  certain  r^ady  furnished 
lor  the  '  dwelling-house,  with  the  appurtenances,  belonging  to  the 
agTMd  otT  plaintiff,  situate  in  &c.,  together  with  the  furniture  and 
goods  of  the  plaintiff,  in  and  upon  the  same,  for  the  space 
of  three  months  then  next  ensuing,  promised  the  plaintiff 
to  hire  the  same  of  him  for  the  said  three  months,  and  to 
pay  him  therefor  the  sum  of  $4i  for  every  week  of  the 
said  three  months,  amounting  in  the  whole  to  0^S.  And 
the  plaintifi  avers,  that,  confiding  in  the  said  promises  of 
the  said  D,  he  then  and  there  let  to  hire  to  the  said  D, 
the  said  dwelling-house  and  appurtenances,  together  with 
the  furniture  and  goods  aforesaid,  and  was  then  and  there, 
and  always  afterwards,  ready  and  wilting  to  permit  the 
said  D  to  hold,  occupy,  and  enjoy  the  same  for  the  said 
three  months.  And  the  plaintiff  further  avers,  that  though 
the  said  u  did  then  and  there  enter  into  and  upon  the  said 
demised  dwdling<house  and  appurtenances,  and  became 
and  was  possessed  thereof  for  the  term  aforesaid,  and 
though  the  said  I)  continued  therein  for  part  of  the  said 
term,  mz.  &c. ;  yet  the  said  D  would  not  continue  in 
said  dweUing-house  for  the  remainder  of  said  term, 
though  often  requested,  but  wholly  failed,  and  made  de- 
fault ;  and  though  the  said  term  of  three  months  is  now 
long  since  past,  hath  not  paid  the  plaintiff  the  said  $4Sy 
or  any  part  thereof,  but  wholly  refuses  and  neglects  so 
to  do.    See  3  Wera.  69. 
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Fw  that  the  said  D  [defendant],  on  &c.,  at  fee.,  in  On  prom- 
consideration  that  the  plaintiff  would  then  and  there  de-  ^^^^ 
liver  to  hinii  the  said  D,  at  his  special  request,  two  pieces  if  not  re-' 
of  flowered  velvet  on  sale,  or  to  return  the  same  in  three  SSu2i^' 
days,  then  next  ensuing,  then  and  there  promised  the  ^°^^ 
plaintiff  to  return  to  biin  the  said  two  pieces  of  velvet  in 
three  days  next  then  ensuing,  or  otherwise  he  the  said 
D  would  buy  the  same,  and  pay  the  plaintiff  therefor  the 
price  and  siim  of  ;^100,  on  demand.     Now  the  plaintiff 
avers,  that,  confiding  in  the  said  promise  of  the  said  D, 
he  did  then  and  there  deliver  the  said  two  pieces  of  vel- 
vet to  the  said  D,  and  that  the  said  D  did  not  within  the 
said  three  days  return  the  same  to  the  plaintiff;  by  rea- 
son whereof,  the  said  D  became  the  buyer  thereof,  and 
liable  to  pay  the  plaintiff  the  said  sum  of  j^lOO  therefor ; 
yet,  &c.     See  3  Went.  121. 

Por  that  the  said.  D  [defendant],  on  &c.,  at  &c.,  in. On  prom- 
consideration  that  the  plaintiff  had,  before  that  time,  at  }^  ^^^ 
the  special  request  of  one  S,  sold  and  delivered  to  him,  ^^^^^ 
the  said  S,  divers  goods  and  merchandises,  of  the  value  pe^o,  on 
of  JjflOO,  and  there  promised  the  plaintiff,  that   if  he,  ^^^J*^^, 
the  plaintiff,  would  allow  $5  per  cejit.  (that  is  to  say,  at 
the  rate  of  $5  in  the  hundred)  deduction  from  the  said 
$lOOj  he,  the  said  D,  would  then  and  there  advance 
to  the  plaintiff  the  sum  of  ^96,  being  the  remainder  of 
such  sum  of  ;Sf  100,  after  such  deduction  made ;  and  al- 
though the  plaintiff,  from  the  time  of  said  promise  hitherto, 
always  hath  been,  and  still  is  ready  and  willing  to  make 
such  deduction  or  allowance  as  aforesaid,  of  which  the 
said  D,  on  &c.,  at  &c.,  had  notice,  and  was  then  and 
there  requested  to  advance  to  the  plaiotiff  the  said  sum 
of  j5f96,  according  to  tMe  said  D's  promise  aforesaid  ;  yet, 

&c.     See  3  Went.  122. 

» 

For  that  the  said  D  [defendant],  on  &c.,  at  &c.,  in  On  a  prom- 
consideration  that  the  plaintiff  had,  then  and  there,  at  the  SS*  a**^ 
special  request  of  the  said  D,  bought  of  him  a  certain  ^JJ 
horse  ioi  the  price  of  ^100^  then  and  there  paid  by  the^andtaie- 
phintiff  to  the  said  D,  then  and  there  promised  the  plain-  JJ^^^* 
tiff,  that  if  he  would  receive  the  said  horse,  and  the  same 
should  prove  unsound,  he,  the  said  D,  would  take  back 
said  horse,  and  return  to  the  plaintiff  the  said  price,  so  by 
him  paid  for  the  same.    Now  the  plaintiff  avers,  tbak 
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though  he  then  and  there  received  the  said  horse,  on  the 
terms  aforesafd,  in  faith  of  the  promise  of  the  said  D, 
and  though  the  same  horse  afterwards  proved  to  be  un- 
sound-in  the  eyes,  at  the  time  of  the  sale  and  delivery 
aforesaid,  and  so  remained,  of  which  the  said  D,  on  fee, 
at  &c.,  had  notice ;  yet  the  said  D,  not  minding  his 
promise  aforesaid,  but  designing  to  defraud  the  plaintiff, 
though  on  &c.,  at  &c.,  requested,  hath  not,  as  yet,  taken 
back  the  said  horse,  nor  hath  yet  repaid  to  the  plaintiff 
the  said  price  of  the  same,  so  as  aforesaid  received  by 
the  said  D,  but  hath  wholly  refused,  and  still  refuses  so 
to  do. 

For  letting      For  that  the  said  D  [defendant],  on  &c.,  at  &c.,  in 
a^oreeto   consideration  that  the  plaintiff,  at  the.  special  request  of 
plaintiff,     the  Said  D,  had  hired  of  him  one  gelding,  for  a  journey 
of  p^m-  with  the  plaintiff  from  thence  to  C,  for  the  hire  and  price 
jouiMy.     ^^  ^^'  ^^^^  ^"^  there  promised  the  plaintiff,  that  the  said 
gelding  was  able  and  fit  to  perform  the  said  journey ; 
and  although  the  plaintiff,  on  &c.,  set  forward  on  his  said 
journey  to  C,  on  the  gelding  so  hired  as  aforesaid,  yet, 
notwithstanding  the  promise  of  the  said  D,  the  said  geld- 
ing was  not  able  and  fit  to  perform  the  said  journey,  but 
tired  on  tTie  road  in  the  said  journey,  and  became  unable 
and  unfit  to  perform  the  residue  of  the  said  journey  ;  by 
reason  of  which,  the  plaintiff  sustained  great  expenses  in 
and  about  the  providing  himself  with  horses  for  the  resi- 
due of  the  said  journey.     See  2  Went.  165. 

TomSetinir      F^^  ^^^  ^^^  plaintiffs.  On  &c.,  at  &c.,  were  owners 
the  pur-  *  and  proprietors  of  a  certain  ship,  called  the  Sally,  and 
^,u«ofa  there,  on  the  same  dny,  caused  the  said  ship,  then  lying 
bought  by  at  the  wharf  of  the  plaintiffs  in  said  B,  to  be  exposed  to 
tf^c^L  public  sale  by  one  S.  B.,  there  «nd  then  a  broker,  on  the 
following  conditions,  viz.  the.  plaintiffs  did  consent  and 
agree  to  and  with  the  buyer,  that  whosoever  should  bid 
most  and  last  in  due  time,  after  he  should  have  declared 
his  name,  and  the  broker  should  have  repeated  the  same 
should  be  deemed  the  buyer,  who  was  immediately  to 
pay  down  one  quarter  part  of  what  said  ship  should  be 
sold  for,  into  the  hands  of  the  said  broker,  and  the  re- 
mainder within  twenty  days  after  the  sale,  and  $5  more 
to  the  broker,  to  bind  the  purchase ;  and,  upon  payment 
of  the  whole  purchase  money,  a  legal  bill  or  bills  of  sale 
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should  be  made  unto'  the  said  purchaser  of  said  ship,  and 
the  said  shipj  with  what  belonged  to  her,  should  be  de- 
livered according  to  the  inventory  which  had  been  ex- 
posed, which  inventory  should  be  made  good  only  as  to 
the  quantity ;  and  the  said  ship  and  stores  should  be 
taken,  with  all  faults,  in  the  condition  they  then  lay ; 
but,  in  case  default  should  be  made  by  the  purchaser  in 
any  of  the  payments  hereafter  mentioned,  the  money,  paid 
in  part,  should  be  forfeited  to  the  sole  use  of  the  said 
proprietors  and  their  assigns,  without  any  liability  to 
refund,  lu  law  or  equity,  any  such  money,  so  forfeited  as 
aforesaid ;  and  the  buyer  so  neglecting,  should  be  liable 
to  all  costs  and  damages  accruing  thereby  ;  and  that  if 
any  difference  should  arise  respecting  the  buyer  at  the 
sale,  then  the  said  ship  should  be  put  up  again,  as  the 
plaintifis  then  and  there  caused  to  be  published.  And 
the  plaintiffs  aver  further,  that  the  said  ship  was  then 
and  there  publicly  put  up  to  sale  upon  the  terms  and  con- 
ditions aforesaid,  and  that  the  said  D  then  and  there  was 
tlie  highest  bidder,  and  bid  for  the  same  ;^2000,  which 
sum  was  then  and  there  the  most  and  last  bidding,  that 
was,  at  the  said  sale,  in  due  time,  bid  for  the  same  ;  and 
the  said  D  then  and  there  declared  his  name  as  the  buyer 
thereof;  and  the  said  broker  then  and  there  repeated  the 
same,  and  declared  the  said  D  the  buyer  of  the  said  ship, 
at  the  said  sum  of  ;^2000 ;  and  the  said  D  then  and 
there  consented  thereto,  and  to  the  binding  of  the  said 
purchase,  and  thereby  became  liable,  and  in  consideration 
thereof,  then  and  there  promised  the  plaintifis  to  pay 
them  the  said  sum  of  ;^2000,  according  to  the  said  condi- 
tions of  said  sale.  And  although  the  plaintiffs  have  always 
hitherto,  from  the  time  of  said  sale,  been  ready  and  will- 
ing to  perform  and  fulfil  all  the  said  conditions  on  their 
part  to  be  performed  and  fulfilled,  and  although  the  said 
D,  afterwards,  on  the  said  day  of  said  sale,  paid  into  the 
hands  of  the  said  broker  the  one  quarter  part  of  what 
said  ship  sold  for,  viz.  j^500 ;  yet  the  said  £>,  though  on 
&c.,  at  &€.,  requested,  hath  never  paid  the  sum  of  ;^1500, 
residue  of  the  said  lJf2000,  but  wholly  neglects  and  re- 
fuses so  to  do.  .  • 

Add  a  count  for  goods  sold  and  delivered.     See  3  Went,  213. 

For  that  whereas,  by  the  consideration  of  our  justices  A(;aiiistad. 
of  our  S.  J.  Court,  held  &c.,  the  said  D  and  E  [de-  J^JT^ 
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coiiTeying  feodants],  being  administrators  of*  the  estate  of  T.  B., 

b°him*at  ^^*®  ^^  "'"^'  ^^'^  ^^^  having  represented  the  said  estate 
vendue,  as  insolvent,  were,  upon  their  petition  to  said  court,  duljr 
authorized  and  empowered,  to  make  sale  of  that  part  of 
said  deceased's  real  estate,  which  was  set  oiSfto  the  widow 
of  the  said  deceased,  for  her  dower,  being  about  —  acres ' 
of  land,  consisting  of  &c.,  situate  &c. ;  and  afterwards,  on 
&c.,  the  said  D  and  £,  by  notifications  in  writing  under 

their  hands,  did  give  public  notice  that  the  said acres 

of  land  should  be  sold  to  the  highest  bidder,  meaning  to 
the  person  who  should  appear  to  give  the  most  for  the 
same,  at  a  public  vendue,  to  be  held  at  &c.,  on  &c.  And 
the  plaintiff  attended  at  the  time  and  place  aforesaid, 
with  intent  to  purchase  the  premises ;  and  the  said  D 
and  £,  then  and  there  also  attended,  according  to  their 
notification  aforesaid ;  and  there  being  divers  persons 
then  and  there,  for  the  purpose  aforesaid,  assembled,  the 
said  D  and  E  then  and  there  published  and  proclaimed 
certain  articles  of  sale,  in  writing  under  their  hands, 
wherein  it  was  stipulated,  that  whoever  should  bid  fix 
the  premises,  should  lay  down  0^ ;  that  he  to  whom  the 
premises  should  be  struck  off,  should  give  good  security 
to  the  said  D  and  E,  for  the  payment  of  one  half  of  the 

purchase  money  on  the day  of  —^,  &c,,  and  for  the 

payment  of  the  othqr  half  on  the day  of  &c.,  next  fol- 
lowing. And  the  said  D  and  £  then  and  there  promised 
[to  the  plaintiff  and]  to  any  other  person,  who  should  be 
the  highest  bidder,  and  to  whom  the  premises  should  be 
struck  off,  that  he  should  haVe  a  deed  of  the  premises 
duly  executed  and  delivered  him  by  the  said  D  and  £, 
with  all  convenient  speed,  he  performing  the  aforesaid 
articles  on  his  part  to  be  performed.  Now  the  plaintiff 
avers,  that  after  divers  sums,  had  been  bid  by  divers  per- 
sons, he  the  plaintiff  did  bid  for  the  premises  the  sum  of 
$ — ,  and  did  then  and  there  lay  down  $4t ;  that  he  was 
the  highest  bidder;  and  the  premises  were  then  and 
there,  by  the  said  D,  who  acted  as  vendue-master,  struck 
off  to  the  plaintifT;  and  the  said  D  and  E  did  then  and 
there  receive  of  the  plaintiff  the  said  ;^4,  as  earnest  of 
the  bai^ain,  and  then  and  there  promised  the  plaintiff 
that  they  would  make,  execute,  and  deliver  to  the  plain- 
tiff, a  good  and  sufficient  deed  of  the  premises,  on  the 
Monday  then  next  following,  at  &c.    And  the  plaintiff 
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fturtber  arerst  that  he  was,  at  said  &c.,  on  said  Bionday, 
ready  to  giv^  good  and  sufficient  security  as  af(n*esa^, 
and  then  and  there  tendered  to  said  D  and  £*,  an  obliga-* 
tion  duly  executed  by  the  plaintiff  and  one  A  and  one  B, 
for  the  penal  sum  of  % — ,  conditioned  for  the  payment 
of  jjf — ,  being  one  half  the  purchase  money  of  the  prem- 
ises aforesaid,  according  to  the  auction  aforesaid,  on  the 

said day  of  &c.,  and  for  the  payment  of  % — ,  being 

the  other  half  of  the  said  purchase  money,  on  the  said 
■  '  day  of  &c. ;  which  obligation,  the  plaintiff  avers,  was 
good  and  sufficient  security,  according  to  the  intent  and 
meaning  of  said  articles ;  and  he  hath  ever  since  been, 
and  still  is  ready  to  deliver  tq  the  said  D  and  £,  the 
same  obligation ;  but  they  the  said  D  and  £,  then  and 
there  refused  to  accept  the  same,  and  they  and  each  of 
them  then  did,  and  still  do,  reffuse  to  execute  and  deliver 
a.  deed  of  the  premises,  though  then  and  there  request- 
ed thereto. 

For  that,  on  &c.,  at  &c.,  the  ^aid  C  [deft.]  hired  JJ^^*^" 
and  received  of  the  plaintiff,  the  plaintiff's  bay  mare,  mara  and 
saddle,  and  bridle,  of  the  value  of  jjf — ,  for  a  journey  from  J^"*^" 
A  tQ  B,   and  jback  again  to  A,  and   then  and  there 
promised  the  plaintiff  to  return  the  said  mare,  saddle,  and 
bridle,  to  him,  at  his  the  said  C's  return,  the  same  day, 
in  good  order ;  yet  the  said  C,  not  regarding  his  promise 
aforesaid,  did  not  re.turn  the  said  mare  &c.,  according 
to  his  promise,  but  though  often  requested,  &c. 

For  that  whereas  divers  goods  and  chattels,  to  the  OnaDronk' 
value  of  % — ,  were,  on  &c.,  feloniously  taken  and  car-  ^^^i^^' 
ried  away,  by  certain  malefactors  and  persons  unknown,  Gaxetto- 
fron^  the  mansion-house' of  said  B,  situate  in  &c.  as  the 
said  B  caused  to  be  reported  and  published,  he  the  said 
B,  on  &c.,  at  &c.,  in  which  town  said  house  is  situated, 
in  consideration  that  the  aforesaid  A,  or  any  other  per- 
son, would  give  notice,  where  the  said  goods  were,  so 
that  the  same  goods,  or  any  part  thereof,  were  restored 
again,  promised  that  he  would  pay  and  satisfy  to  the 
persons  or  person,  so  discovering  said  goods,  % — ,  or  pro- 
portionably  for  any  part  thereof.     And  the  said  A,  in 
fact  says,,  he,  upon  (the)  hope  of  the  faithful  perform- 
ance of  said  promise  &<:•,  so  made  by  the  said  B,  as 
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aforesaid,  did,  on  &c.,  at  &c.,  give  notice  to  said  B,  of 
the  greatest  part^of  the  goods  so  lost  as  aforesaid,  to  wit, 
of  so  much  of  them  as  came  to  the  value  of  $ — ,  so  that 
•  the  same  goods,  and  of  the  value  of  $ —  aforesaid,  did, 
on  &c.,  at  &c.,  by  reason  of  said  notice,  come  to,  and 
ivere  restored  again  to  the  hands  and  possession  of  said 

B,  whereby  the  said  B  ought,  according  to  his  promise 
&c.,  to  have  paid  to  said  A  $ — ,  being  a  proportionaUe 
part  of  the  reward,  so  promised  by  the  said  B  to  be  by 
him  paid,  on  the  discovery  and  restoring  of  the  goods  &jc. 
&c.  lost  as  aforesaid  ;  yet,  &c, 

S?¥^»  For  that  whereas  on  &c.,  at  &c.,  the  said  D  made 
Executor '  his  tcstamcnt,  and  thereby  gave  to  said  B,  his  daughter, 
ef,  for  m*^"  then  wife  of  the  said  A,  jS — 9  to  be  paid  by  his  executors 
legicy.      in years  after  his  decease,  and  appointed  the  said 

C,  the  son,  executor  of  the  testament  aforesaid,  and 
afterwards,  on  &c.,  the  said  D  died,  and  on  &c.,  at  &c., 
the  said  C,  before  G*  H.,  late  Judge  of  the  Probate  of 
Wills,  in  the  said  county,  proved  the  will  aforesaid,  and 
accepted  the  trust  of  executor  thereof,  and  thereby  be- 
came chargeable  to  the  said  A,  and  B  his  wife,  to  pay 
them  within,—- —  years  after  the  decease  of  the  said  D, 

$— ;  yet,  &c-  . 

A^fainet         For  that  on  &c.,  at  &c.,  one  E  and  F  were  owners  of 
^nts,  for  SI  certain  privateer,  called  the  A,  under  the  command  of 
to*of7°''  the  plaintiff;  and  the  cargo  of  goods  and  merchandises 
pi^^otbe  on  board  a  certain  brigantine,  called  the  Hope,  had  been 
^ti^     taken  as  a  prize  by  the  said  privateer,  under  the  com- 
mand of  the  plaintiff,  and  had  been  legally  condemned 
as  a  priize  to  the  said  privateer,  in  the  District  Court  of 
Massachusetts  district;  whereby,  the  plaintiff,  as  master 
of  said  privateer,  became  entitled  to  seven  shares  of  and 
in  the  said  prize.     And  the  said  D  and  G  [defts.],  in 
consideration  that  the  plaintiff  and  the^aid  owners  of  the 
said  privateer,  at  the  special  request  of  the  said  D  and 
G,  had  employed  the  said  D  and  G,  as  their  agents,  to 
sell  and  dispose* of  the  said  cargo  of  goods  and  merchan- 
dises, for  a  certain  hire  and  comofiission,  to  be  paid  to  the 
said  D  and  G,  by  the  plaintiflC  and  the  said  owners  of 
the  said  privateer,  then  and  there  promised  the  plaintiff, 
to  sell  and  dispose  of  the  said  cargo  of  goods*  and  mer- 
chandises, at  and  for  the  best  prices  and  most  advanta- 
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;eous  terms  for  the  sellers  thereof,  that  the  said  D  and 
coald  obtain  therefor.  And  the  plaintiff  sajs,  that 
the  said  D  and  £  afterwards,  on  &c.,  at  &c.,  sold  and 
disposed  of  the  said  cargo  of  goods  and  merchandises ; 
jet  not  minding  their  promise  aforesaid,  they  did  not 
sell  and  dispose  thereof,  for  and  at  the  best  prices  and 
most  advantageous  terms,  thej  could  obtain  therefor,  but 
neglected  and  omitted  so  to  do,  and  sold  the  same  cargo 
of  goods  and  merchandises  at  much  less,  viz.  ;^4000, 
than  they  might  and  could  have  obtained  for  the  same ; 
whereby  the  plaintiff  hath  sustained,  on  his  share  of  the 
said  prize,  the  loss  of  the  sum  of  0500. 

Second  Count.  And  for  that  the  said  D  and  G,  on 
&c.,  at  &c.,  in  consideration  that  the  plaintiff,  at  the 
special  request  of  said  D  and  G,  had  employed  the  said 
D  and  G,  as  agents  to  sell  and  dispose  of  his  shares,  in 
and  of  a  cargo  of  goods  and  merchandises,  on  board  a 
certain  other  brigantine,  called  &c.,  for  a  certain  reward, 
hire,  or  commission,  to  be  paid  therefor  by  the  plaintiff, 
to  the  said  D  and  G,  promised,  &c.  [As  before.']  See 
3  fVent.  279. 

For  that  the  said  D  [deft.],  on  &c.,  at  &a.,  in  consid-  ^«^^ 
eration  that  the  plaintiff,  at  the  special  request  of  said  D,  Sotmaking 
bad  retained  and  employed  him  ad  his  agent,  to  effect  a  *«»«»«•• 
certain  insurance  against  the  dangers  of  the  seas,  for  and 
on  account  of  the  plaintiff,  upon  a  certain  ship  of  the 
plaintiff,  called  &c.,  and  the  freight  thereof,  at  and  from 
M,  in  parts  beyond  seas,  to.  the  said  port  of  B,  to  a  large 
amount,  viz.  the  sum  of  ;Sf4000,  for  a  certain  reasonable 
commission  or  reward,  to  be  therefor  paid  by  the  plain- 
tiff to  the  said  D,  promised  the  plaintiff  to  effect  such 
insurance  as  aforesaid,  for  and  on  account  of  the  plain- 
tiff. And  the  plaintiff  avers,  that  the  said  ship  was  then 
in  good  safety  at  M  aforesaid;  and  although  the  said 
D,  after  making  said  promise,  and  before  he  had  any 
notice  of  the  loss  of  the  said  ship,  hereafter  mentioned, 
could  and  might  have  effected  such  insurance  as  afore- 
said, for  and  on  account  of  the  plaintiff;  and  although 
the  plaintiff,  at  the  time  of  making  said  promise,  and 
from  thence  to  the  time  of  the  loss  hereafter  mentioned, 
was  interested  in  the  said  ship  and  the  freight  thereof,  to 
a  large  amount,  viz.  the  said  sum  of  ^4000,  viz.  at  B 
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aforesaid;  yet  the  said  D,  not  regardiog  his  promise 
aforesaid,  but  contriving  to  defraud  the  plaintiff  in  this 
behalf,  did  not,  nor  would,  effect  such  insurance  as  afore- 
said, for  and  on  account  of  the  plaintiff,  but  therein 
wholly  failed  and  made  default.  And  the  plaintiff  fur- 
ther says,  that,  after  the  making  the  promise  aforesaid, 
and  before  her  arrival  at  said  B,  viz.  at  &c.,  on  &c.,  the 
said  ship,  by  and  through  the  mere  dangers  of  the  seas, 
and  by  force  of  stormy  weather,  was  stranded  and 
wrecked,  and  a  great  part  of  the  cargo,  with  which  she 
was  laden  was  thereby,  then  and  there  lost ;  whereby  the 
plaintiff  sustained  a  great  loss  upon  the  said  ship  and  the 
freight  thereof,  to  a  large  amount,  »»z.  $3000,  and  by 
reason  of  such  default  of  the  said  D,  hath  been,  and  is 
wholly  deprived  of  all  indemnity  from  said  loss,  viz.  at 
said  B,  &c.     See  3  Went.  623,  625. 

^S^tor.       For  that  the  said  A  [testator],  in  his  lifetime,  viz.  an 

^t^  ^^•\^l  ^"  in  consideration  that  the  plaintiff,  at  the 

to  make »  Special  request  of  said  A,  had  lent  and  advanced  him  the 

«ort«.g,.  sum  of  jgflOO,  promised  the  plaintiff  to  make  to  him  a 

mortgage  for,  or  pay  the  said  sum  of  ;jflOO,  with  interest, 

upon  request ;  yet  the  said  A,  in  his  lifetime,  or,  since 

his  death,  the  said   D  [deft.],  though  on  &c.,  at  &c., 

thereto  requested,  has  not  made  a  mortgage  &c.,  or  paid 

the  said  sum,  kc.     See  5  Went.  547. 

K^g  for       ^9^  *•»**  t^«  said  D  [deft.],  on  &c.,  at  &c.,  in  consid- 

g«j^d«.   eration  that  the  plaintiff  would,  at  the  special  request  of 

toTj^-'  the  said  D,  then  and  there  sell  and  deliver  to  one  R, 

Trfi^-to  T  ^'Pf  >}«ad  of  rum,  of  the  value  of  ;^100,  promised  the 

piomueof  piamtitt  that  he  the  said  D  vmild  be  answerable  for  the 

l^n--    money,  that  is,  for  the  price  to  be  paid  for  the  same, 

being  forth-coming,  at  the  proper  time  of  payment.     And 

the  plaintiff  says,  that,  confiding  in  the  said  promise  of 

the  said  p,  he  did,  then  and  there,  sell  and  deliver  the 

said  hogshead  of  rum,  being  of  the  value  aforesaid,  to  the 

said  K,  and  that  the  proper  time  of  payment  of  the  same, 

was  at  the  expiration  of  six  months  from  the  said  sale 

and  delivery  thereof;  whereof  the  said  D  then  and  there 

had  notice,  and  by  reason  thereof,  and  of  his  promise 

aforesaid,  became  answerable  for  the  said  glOO,  being 

forth-coming  to  the  plaintiff,  at  the  said  proper  time  of 

payment  of  the  same.  ^ 


ASSUMPSIT,  259 

Add  QtumliMi  minntsfor  goods  sold  to  drftndcmis ;  for  goods  sold 
and  delivered  to  R,  at  defendants  request ;  and  IndMtatus  Assianp' 
sit  for  goods  f  ^c. 

Yet  the  said  .I>,  not  regarding  his  promises  aforesaid,  Conciu- 
but  fraudulently  intending  to  deceive  the  plaintijOf  in  this 
behalf,  hath  never  paid  the  said  sums,  or  either  or  any  of 
tbem,  though  requested  thereto,  after  the  same  became 
due  and  payable,  at  the  end  of  the  said  six  months,  and 
though  the  said  sums  yet  remain  unpaid  to  the  plaintiff, 
wholly  neglects  and  refuses  so  to  do.     See  3  Went.  554. 

For  that  the  said  inhabitants,  on  &c.,  at  their  parish  J?y  p*woii, 
meeting,  duly  and  legally  assembled,  and  held  within  i^'^^uy^' 
the  said  parish,  did  vote  and  agree,  to  call  and  elect  the  to^ute? 
plaintiff  to  the  work  of  the  ministry,  with  them  in  the  ment 
said  parish.  And  the  said  inhabitants,  afterwards,  viz. 
on  &c.,  at  their  other  parish  meeting,  duly  and  legally 
assembled  and  held  within  the  said  parish,  in  conside- 
ration that  the  plaintiff  would  accept  of  their  call  and 
election  to  settle  with  them,  and  carry  on  the  work  of 
the  ministry  in  said  parish,  did  then  and  there  further 
vote,  promise,  and  agree,  to  and  with  the  plaintiff,  to 
give  and  pay  him  th^  sum  of  $ — ,  as  and  for  his  set- 
tlement among  them,  in  the  gospel  ministry,  as  afore- 
said ;  the  one  half  thereof  to  be  paid  him  in  mon- 
ey ;  the  other  half  in  boards,  shingles,  and  nails,  at 
money  prices ;  and  also  give  and  pay  him  another  ^um 
of  0 — ,  yearly,  and  ten  cords  of  wood,  cord-wood  length, 
to  be  brought  to  his  door  yearly,  as  and  for  his  salary, 
so  long  as  he  would  stand  in  the  relation  of  a  pastor  to 
them.  And  the  said  inhabitants,  at  their  said  meeting 
last  abovementioned,  did  further  vote,  promise,  and  agree 
to  and  *with  the  plaintiff,  if  the  said  parish  should  consist 
of  eighty  rateable  families,  which  he  avers  it  never  did, 
that  then,  and  in  such  case,  they  would  give  and  pay  him 
the  sum  of  $ — ,  as  and  for  his  salary  yearly,  during  the 
term  aforesaid.  And  the  plaintiff  in  fact  says,  that,  re- 
lying on  the  several  votes  beforementioned,  of  the  said 
inhabitants,  he,  on  &c.,  at  &c.,  did  accept  of  the  said 
call  and  election,  and  duly  settled  with  them  in  the  office 
of  the  ministry  in  the  said  parish,  and  hath  ever  since 
constantly  and  regularly  continued  to  carry  on,  perform, 
and  discharge  the  duties,  work,  and  business  incumbent 
upon  him  as  a  minister  of  said  parish,  and  hath  ever 
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since  stood,  and  still  standeth  in  the  relatioii  of  a  pastor 
to  the  said  inhabitants.  And  the  plaintiflF  further  avers, 
that  there  are  now  in  arrears  and  due  to  him,  from  said 

inhabitants,  the  sum  of  ;^ — ,  and cords  of  wood,  of 

the  value  of  ;^ —  for  — —  years'  salary,  ending  the 

day  of  &c. ;  yet  the  said  inhabitants,  not  regarding  their 
votes,  promises,  and  agreements  aforementioned,  but  in- 
tending and  contriving  to  injure,  vex,  and  oppress  the 
plaintiff,  though  often  requested  by  him,  have  not  paid 
him  the  same  sum  of  $ — ;    nor  have  they,  or  any  of 

them,  ever  given  or  delivered  him  the  said cords  of 

wood,  or  any  part  thereof,  though  he  hath  always,  viz. 
at  his  dwelling-house  in  said  parish,  been  ready  to  receive 
the  same ;  but  they  unjustly  neglect  and  refuse  to  pay 
him  the  same  sum,  or  to  deliver  him  the  same  wood,  or 
in  any  way  to  satisfy  him  therefor.  F.  Dana. 

SLffoTa      ^^^  ^^^^  ^^®  ^^^^  ^  [deft.],  on &c.,  at &c.,  in  conside- 
china  °'    ration  that  the  plaintiff  had,  then  and  there,  promised  the 
ItodbhT*  said  D,  at  his  special  request,  to  pay  him  on  demand  ^100, 
one  made   promiscd  the  plaintiff  faithfully  to  deliver  to  him,  the  plain- 
lion  only;  tiff,  ou  demand,  one  china  enaipaelled  standish,  of  the  value 
IjP  "**foj  of  j^lOO ;  yet  the  said  D,  not  regarding  his  promise  afore- 
deceit.]      said,  but  contriving  to  defraud  the  plaintiff  in  this  behalf, 
though  on  &c.,  at  &c.,  thereto  requested,  did  not  delivr 
er  the  plaintiff  one  china  enamelled  standish,  of  the  value 
of  ;^100;  but  instead  thereof,  did  then  and  there  deceit- 
fully and  fraudulently  deliver  to  the  plaintiff,  one  other 
enamelled  standish,  made  in  imitation  of  a  china  enam- 
elled standish,  of  the  value  of  ;^3,  and   no  more,  con- 
trary to  his  promise  aforesaid.      [Add  money  courUsJ\ 
See  3  Went.  140. 

kctor^for  Attach  D  &c.  to  answer  to  K.  M.,  of  said  Marble- 
taze«/  head,  mariner,  and  a  collector  of  taxes  for  the  year  1789, 
duly  appointed  and  sworn,  in  a  plea  of  the  case  ;  for  that 
whereas  the  said  D,  in  the  year  aforesaid,  resided  and 
inhabited  at  said  Marblehead,  and  was  then  and  there 
duly  rateable,  and  was  accordingly,  by  the  assessors  of 
that  town,  duly  rated  and  assessed  to  the  State,  County, 
and  Town  taxes,  the  sum  of  ^ — ,  and  which  rates,  among 
others,  were  there,  by  the  assessors,  viz.  on  &c.,  in  the 
same  year,  committed  to  the  plaintiff  to  collect ;  of  all 
which  the  said  D,  then  and  there  had  notice,  and  was 
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required  to  pay  the  same,  but  neglected  so  to  do ;  and 
afterwards,  viz.  on  &c.,  removed  from  the  said  town  of 
Marblebead,  the  said  rates  against  him  being  wholly  un« 
paid ;  whereby  he  became  liable  to  the  plaintiff  for  the 
amount  thereof,  as  his  proper  debt ;  and  in  consideration 
thereof,  then  and  there  promised  the  plaintiff  to  pay  him 
the  said  sum  of  0 — ,  on  demand. 

Second  Count.  And  for  that  whereas  the  said  D, 
at  said  Marblebead,  on  &c.,  was  indebted  to  the  plain- 
tiff in  the  sum  of  0 — ,  for  the  amount  of  the  State,  Coun- 
ty, and  Town  rates,  duly  assessed  upon  the  said  D,  in  and 
for  the  year  1789,  in  said  Marblebead,  where  he  then 
inhabited,  and  which  rates  were,  with  others,  committed 
to  the  plaintiff  to  collect,  and  being  other  than  afore- 
mentioned, in  consideration  thereof,  then  and  there  prom- 
ised the  plaintiff,  to  pay  him  that  sum  on  demand ;  yet, 
though  often  requested,  he  hath  never  paid  the  said  sums, . 
or  either  of  them,  but  wholly  refuses  and  neglects  so  to 
do.     A.  D.  1793.  Sew  ALL. 

For  that  the  freeholders  and  other  inhabitants  of  the  J^  •^ 
said  town  of  A,  qualified  by  law  to  vote  in  town  affairs,  ta^J;  " 
duly  met  and  assembled  in  town-meeting,  legally  called  ^^Si^ 
and  held  in  said  town,  on  &c.,  voted,  granted,  and  agreed 
upon  a  tax  or  assessment,  of  £ — ,  of  the  value  of  0 — , 
to  be  assessed  and  raised  on  the  inhabitants  within  the 
same  town,  as  the  law  directs,  for  paying  the  said  town's 
debts,  and  defraying  the  necessary  charges  arising  with- 
in the  same.  And  the  legislature  of  said  commonwealth, 
by  a  law  passed  on  &c.,  granted' a  tax  of  £ — ,  of  the 
value  of  0 — ,  to  be  assessed,  collected,  and  applied  in 
and  for  said  county  of  Essex.  And  the  Court  of  Gen- 
eral Sessions  of  the  Peace,  begun  and  holden  at  &c., 
within  and  for  the  same  county  of  Essex,  on  &c.,  appor- 
tioned the  same  tax  and  sum,  on  the  several  towns  and 
districts  in  the  said  county,  according  to  law,  and  direct- 
ed the  clerk  of  said  court  to  issue  warrants.  According- 
ly, among  other  warrants,  the  said  clerk  issued  a  war- 
rant to  the  assessors  of  the  isaid  town  of  A,  requiring 
them  to  assess  on  the  inhabitants  of  said  town,  as  the 
law  directs,  the  sum  of  £ — ,  of  the  value  of  $—^.  And 
afterwards,  on  &c.,  at  said  A,  the  assessors  of  said  town, 
being  legally  chosen  and  sworn,  assessed   on  the  said 
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inhabitants  of  the  said  town,  according  to  law,  the  two 
sums  aforesaid,  viz.  the  said£ — ,and  the  said  £—,  amount- 
ing  in  the  whole  to  £ — ,  the  said  county  tax  being  too 
small  to  be  assessed  separately;  and  then  and  there, 
among  other  assessments,  assessed  on  the  said  D  [deft.], 
then  an  inhabitant  of  said  town  of  A,  the  sum  of  £ — , 
of  the  value  of  $—^^  being  his  proportion  of  the  afcMresaid 
whole  sum ;  and  there,  on  the  same  day,  made  and  com- 
mitted to  the  plaintiff,  then  and  there  one  of  the  sworn 
collectors  of  the  said  town,  legally  chosen,  a  list  con- 
taining a  part  of  said  sum,  viz.  £ — ,  of  the  vulue  of 
$ — ,  together  with  their  warrant,  in  due  form  of  law, 
directing  and  authorizing  him  to  collect  the  same,  of  the 
several  persons  named  in  his  said  list,  in  manner  by  law 
prescribed,  and  to  pay  the  same  over  to  the  treasurer  of 
said  county  of  Essex,  and  the  treasurer  of  said  town  of 
A,  respectively,  before  the  &c.,  day  of  &c.,  then  next 
ensuing,  and  now  past ;  in  which  list,  committed  to  the 
plaintiff,  was  included  the  said  tax  on  the  said  D.  And 
the  plaintiff  afterwai^ds,  viz.  on  fee,  at  said  A,  then  and 
there  being  collector  as  aforesaid,  demanded  of,  and  re- 
quired the  said  t>,  to  pay  the  same  tax,  so  assessed  on 
him,  which  he  wholly  refused  and  neglected  to  do.  And 
afterwards,  viz.  on  &c.,  the  said  D,  the  said  tax  remain- 
ing unpaid,  removed  from  said  town  of  A,  and  left  no 
goods  or  estate  whereof  the  said  tax,  so  assessed  on  the 
fiaid  D,  couldbe  satisfied  ;  by  reason  of  all  which,  and  by 
force  of  the  law  in  such  cases  made  and  provided,  an  ac- 
tion hath  accrued  to  the  plaintiff,  as  collector  as  aforesaid, 
to  sue  for  and  recover  the  same ;  yet  the  said  D  hath 
not  paid  the  same,  or  any  part  thereof,  but  neglects  so 
to  do.     See  Mass.  Actj  1789.  Dane. 

For  laming      For  that  the  said  D  [defendant],  on  &c.,  at  &c.,  in 
promiMsT  consideration  that  the  plaintiff  had,  then  and  there,  at  the 
of"caae"for  ^P^^'^^  rcqucst  of  the  said  D,  lent  and  delivered  him  a 
negii.        gelding  of  thp  plaintiff,  of  the  value  of  0 — ,  for  him  to 
8^*^-1      ridft  single  on,  from  A  to  B,  and  thence  back  to  said 
A,  promised  the  plaintiff  to  feed,  keep,  and  moderately 
use  said  geldiug,  and  to  deliver  the  same  to  the  plaintiff, 
after  performance  of  said  journey,  safe  and  sound  ;  and 
also  that  he,  the  said  D,  would  pay  the  plaintiff  on  de- 
mand, at  the  rate  of  $ —  per  day,  for  the  hire  of  said 
gelding,  for  each  day  he  the  said  D  kept  the  said  gelding. 
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And  the  fdaintiff  says,  that  the  said  D  kept  the  said  geld- 
ing foarteen  days  next  after  the  lending  aforesaid ;  and 
thereupon  j$f —  became  due  to  him  therefor,  according  to 
the  rate  aforesaid;  yet  the  said  D,  though  requested, 
bath  never  paid  the  same  ;  and  contriving  to  defraud  the 
plaintiff  in  this  behalf,  and  not  minding  his  promise  afore- 
said, hath  never  returned  the  tsaid  gelding,  after  the  jour- 
ney aforesaid,  to  the  plaintiff,  safe  and  sound ;  but,  on 
the  contrary,  hath  so  negligently  kept  said  gelding,  and 
with  carrying  double  in  ssud  journey,  so  tired  and  im- 
moderately worked  and  ill  used  said  gelding,  that,  by 
means  thereof,  the  ssud  gelding  has  become  of  no  value 
to  the  plaintiff. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  at  the  special  re-  Aoodier. 
quest  of  the  said  D  [defendant],  delivered  and  accommo- 
dated a  certain  horse,  the  property  of  the  plaintiff,  of  the 
value  of  U — ,  to  the  said  D,  to  ride  from  S  to  N,  and  no 
farther,  and  thence  back  again  to  said  S,  for  a  certain 
win  agreed  on  between  them  ;  in  consideration  wbereofi 
tlie«  said  D  then  and  there  promised  the  plaintiff  faithfully, 
that  he  would  take  care  of,  and  that  no  harm  should 
come  to,  ^d  horse,  and  that  he  would  in  no  wise  abuse, 
fx  suffer  said  horse  to  be  hurt.  And  the  plaintiff  havii^ 
confidence  in  the  said  promise  of  the  said  D,  delivered 
him  the  said  horse  in  manner  aforesaid  ;  yet  the  said  D, 
not  regarding  his  promise  aforesaid,  rode  the  same  h(»rse 
immoderately  from  said  S  to  said  N,  and  there,  without 
the  plaintiff's  knowledge  or  leave,  let  the  same  horse  out 
to  hire  to  one  H,  to  carry  a  large  load  from  said  N  to  B, 
being  forty  miles.  And  the  said  D  and  the  said  H  rode 
the  same  horse  so  immoderately,  and  kept  him  sq  ill,  that 
he  became  lame  and  diseased  ;  and  the  plaintiff  has  been 
obliged  to  expend  large  sums  of  money,  to  effect  the  cure 
of  said  horse,  and  has  wholly  lost  the  service  of  the  said 

horse,  from  the day  of  fee,  to  the day  of  &c., 

and  is  in  danger  of  losing  said  horse  wholly. 

Thacher. 

For  that  the  said  D  [defendant],  on  &c.,  at  &c.,  re-  Against 
ceived  of  the  plaintiff  one  thousand  pounds  of  hemp,  to  ^SSJ^^" 
be  transported,  for  his   reasonable   a^owance  therefor,  goods;  rin 
from  the  plaintiff's  vessel  in  the  harbor  of  said  S,  to  &c.  ^7or 
in  the  same  place,  and  there  to  be  delivered  to  one  V  and  ^^ 
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and  one  O,  viz.  fire  hundred  pounds  to  said  V,  and  the 
other  five  hundred  pounds  to  said  O ;  in  consideration 
whereof,  the  said  D  then  and  there  promised  the  plaintiff 
faithfully  to  do  the  same  accordingly ;  yet  the  said  D 
hath  not  delivered  the  same  hemp,  according  to  his  said 
promise,  though  then  and  there  requested,  but  hath  wast- 
ed, destroyed,  and  converted  one  hundred  pounds  thereof, 
of  the  value  of  0 — ,  to  his  own  use.  Pvnchon. 

16.  On  various  other  contracts^  ^c. 

Forfi«ight  And  for  that  the  said  D  thereafter  wards,  on  &c.,  in 
consideration  of  the  said  plaintiffs'  suffering  and  permit- 
ting him,  the  said  D,  to  lade  on  board  the  said  plaintiffs' 
ship,  called  the  F,  whereof  the  said  D  was  master,  in  her 
last  voyage  at  &c.,  one  other  quantity  of  five  thousand 
one  hundred  pounds  weight  of  coffee,  and  twelve  bales 
of  cotton,  than  those  in  the  annexed  account  mentioned, 
and  the  said  plaintiffs'  ship  F,  bringing  and  transportinj 
the  said  coffee  and  cotton  from  A  to  B  aforesaid,  ani 
there  delivering  the  same  to  the>said  D,  promised  the 
plaintiffs  to  pay  them  the  usual  and  customary  freight 
for  such  goods  and  merchandise,  transported  in  such  ship 
from  A  to  B,  aforesaid,  which  the  plaintiffs  aver  is 
one  full  third  part  of  such  goods  and  merchandise,  which 
third  the  said  plaintiffs  say  is  of  the  value  of  $ — ,  of  all 
which  the  said  D  before  that  time,  on  the  same  day,  had 
notice,  and  was  requested  to  deliver  and  pay  the  same, 
but  unjustly  refused  and  neglected,  and  still  refuses  and 
neglects ;  to  the  damage  &c.  Stevenson  v.  Coffin,  Essex, 
1781.  T.  Parsons. 

j^^^oMt         F^f  ^^^^  ^he  said  D,  E,  and  F,  at  Sic.,  on  &c.,  being 
owiien;for  owucrs  of  the  schoouer  I,  then  lying  in  the  harbor  of 
abofoFex-  Portland,  and  about  to  sail  on  an  intended  voyage  to  the 
^^hy    island  of  Hispaniola,  and  one  A.  A.  being  then  master  of 
their  cap-    Said  "schooncr,  by  them  appointed,  and  there  being,  then 
Sreedow  ^^^  there,  laded  on  board  said  schooner,  a  cargo  of  mer- 
tethe       chandise,  belonging  to  >them  and  consigned  by  them  to 
^"^   ■     said  A-  A.,  to  be  by  him  sold  in  the  West  Indies  for  their 
account,  and  the  proceeds  thereof  to  be  invested  in  a  re- 
turn cargo,  they  .the  said  D,  E,  and  F,  did  then  and 
there,  by  their  instructions  in  writing  to  the  said  A.  A., 
among  other  things,  grant  to  him  liberty  and  authority, 
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in  case  produce  should  be  abundant,  and  the  price  low  at 
Hispaniola,  and  he  could  put  more  produce  into  his 
schooner,  than  his  cargo  out  would  purchase,  to  fill  her 
up  with  produce,  and  to  draw  bills  of  exchange  upon 
them,  payable  at  sixty  days  after  sight  thereof,  for  such 
sum  as  should  be  requisite  for  that  purpose*  And  the 
plaintiff  says,  that  said  A.  A.  did  afterwards  proceed  in 
said  schooner  to  a  place  called  J,  in  the  island  of  His* 
paniola,  and  that  produce  there  being  abundant,  and  the 
price  low,  and  the  said  schooner  being  capable  of  con* 
taining  and  carrying  more  produce,  than  the  cargo  carried 
out  in  her  as  aforesaid  would  purchase,  he  the  said  A.  A. 
did  there,  to  wit,  at  S  aforesaid,  on  &c.,  in  order  to  fill 
up  said  schooner^  and  fi|)ly  load  her  with  produce,  bor- 
row, take,  and  receive  of  one  B.  B.  the  sum  of  &c.,  and 
therefor  did  then  and  there,  according  to  the  custom  of 
merchants,  make  and  draw  his  bill  of  exchange,  in  writ* 
ing  of  that  saine  date,  upon  them  the  said  D,  £,  and  F, 
by  the  name  of  D.  D.,  £•  £.,  and  F.  F.,  all  merchants 
of  P,  in  the  state  of  M,  thereby  requiring  them  to  pay  to 
said  B.  B.,  by  the  name  of  captain  B.  B«,  or  his  order, 
sixty  days  after  sight  of  that  his  first  bill  of  exchange, 
the  second  and  third  of  the  same  tenor  and  date  being 

unpaid,  the  sum  of  jjf ,  being  for  value  received  on  nc- 

county  and  for  lading  your  schooner  /,  without  further 
advice,  and  then  and  there  delivered  the  said  bill  of  ex- 
change to  the  said  B.  B.,  and  he,  the  said  B.  B.,  there- 
afterwards  on  that  same  day,  at  S  aforesaid,  and  before 
the  payment  of  the  sum  of  money  therein  mentioned,  in- 
dorsed the  said  bill. according  to  the  said  custom,  and  by 
that  indorsement  appointed  the  contents,  of  said  bill  to  be 
paid  to  one  C.  C,  or  his  order,  and  then  and  there  de- 
livered the  said  bill  so  indorsed  to  said  C.  C,  and  after- 
wards, on  &c.,  and  before  the  payment  of  the  sum  of ' 
money  in  said  bill  mentioned,  or  of  any  part  thereof,  at 
S  aforesaid,  the  said  C.  C,  according  to  the  custom 
aforesaid,  indorsed  the  said  bill,  and  by  that  indorsement 
appointed  the  contents  thereof  to  be  paid  to  the  plaintiff, 
and  then  and  there  delivered  the  said  bill  so  indorsed,  to 
him,  of  all  which  the  said  D,  E,  and  F,  thereafterwards 
on  the'same  day,  had  notice!  And  the  plaintiff  saitb, 
that  afterwards  and  before  the  payment  of  said  sum  of 
money  in  said  bill  mentioned,  to  wit,  on  &c.,  at  S  afore- 
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said)  the  said  bill  was  shown  and  presented  to  said  D,  £, 
and  ¥j  with  the  several  indorsements  aforesaid  thereon, 
who  then  and  there  accepted  the  same  bill,  to  pay  the 
same  according  to  the  tenor  and  effect  thereof,  and  the 
several  indorsements  thereon,  and  by  reason  thereof, 
and  of  the  premises,  and  according  to  the  custom  afore- 
said, they  became  liable  to  pay  to  the  plaintiff*,  the  said 
sum  of  money  in  the  said  bill  specified,  according .  to 
the  tenor  and  effect  thereof,  and  of  his  aforesaid  accept- 
ance thereof,  and  the  said  indorsements  so  made  thereon 
as  aforesaid,  and  being  so  liable,  they  the  said  D,  £,  and 
F,  then  and  there,  in  consideration  thereof,  promised  the 
plaintiff"  to  pay  him  the  same  accordingly.  And  the 
plaintiff*  says,  that  sixty  days  from  the  time  said  bill  was 
shown  and  presented  to  the  saia  D,  £,  and  F,  as  afore- 
said, have  expired,  and  yet  that  they,  the  said  D,  £,  and 
F,  although  at  the  expiration  of  said  sixty  days,  to  wit,  on 
&c.,  at  &.C.,  they  were  thereto  requested,  have  never 
paid  said  sum  in  said  bill  specified,  or  any  part  thereof, 
but  they  neglect  so  to  do.  Gray  v.  Storer  et  cU.  S.  J.  C. 
1800. 

Note.  There  does  not  appear  any  sufficient  reason,  why  the  de- 
claration might  not  have  been  simply  on  the  bill  of  exchange,  without 
the  special  statement  of  circumstances,  on  which  the  acceptance  was 
grounded.  The  awkward  expression,  **  for  lading  your  schooner/' 
could  be  intended  in  the/leclaration,  where  it  seems  insensible,  for 
no  other  purpose  than  to  prevent  a  variance,  and,  in  the  bill  of  ex- 
change, was  only  used  to  induce  the  owners  to  accept,  by  informing 
them  on  what  account  it  was  drawn. 

For  that  whereas  one  A.  A.  was  indebted  to  the  said 
Pi  in  a  certain  sum  of  money,  exceeding  £12,  and  also, 
whereas  the  said  D  was  indebted,  as  he  said,  to  the  said 
A.  A.  in  the  sum  of  £12,  or  thereabout,  the  said  D,  on 
&c.,  at  &c.,  in  consideration  that  the  said  P,  at  the  spe- 
cial instance  and  request  of  the  said  D,  would  procure 
an  order  of  the  said  A.  A.,  in  writing  under  his  hand,  to 
the  said  D,  for  the  payment  of  the  money,  wLich  the 
same  D  owed  to  the  said  A.  A.,  or  of  any  part  thereof, 
to  the  said  P,  undertook,  and  to  the  said  P  then  and 
there  faithfully  promised,  that  he,  the  said  D,  the  said 
sum  of  money  or  any  part  thereof,  according  to  an  order 
of  the  same  kind,  would  well  and  faithfully  pay  and  sat- 
isfy. And  the  said  P  in  fact  says,  that  confiding  in  the 
promise  and  undertaking  aforesaid  of  the  said  D,  there- 
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afterwards,  on  the  same  day,  be  the  said  P  procured  an 
order  of  the  said  A.  A.  in  writing,  and  under  the  hand 
and  with  the  name  of  the  said  A*  A.  subscribed,  and  to 
the  said  D  directed,  and  wherein  the  said  A.  A.  re- 
quested the  said  D,  upon  sight  of  the  order  or  note  afore- 
said, to  pay  to  the  said  P,  or  his  order,  £5,  and  to  place 
the  same  to  the  account  of  him,  the  said  A.  A«,  and  the 
said  P  thereafterwards,  to  wit,  on  the  same  day  and  year, 
showed  to  the  said  D  the  said  order  and  note,  and  re- 
quested the  said  D  to  pay  him,  the  said  P,  the  said  £5, 
and  the  said  D  then  and  there  bad  sight  of  the  said  order 
and  note  aforesaid,  yet  the  said  D,  not  regarding  his 
promise  and  undertaking  aforesaid,  but  contriving  and 
fraudulently  intending,  the  said  P  in  this  behalf  subtilely 
and  artifuUy  to  deceive  and  defraud,  though  often  request- 
ed, has  never  paid  to  the  said  P  the  said  £5,  or  any  part 
thereof,  or  in  any  other  manner  satisfied  him  therefor, 
but  hitherto  hath  altogether  refused  to  pay  him  the  same, 
and  still  refuses. 

And  also  whereas  the  said  P,  thereafterwards,  on  the  ^;  ^  «>»- 
same  day,  had  procured  an  order  of  one  A.  A.,  in  writ-  tibJ'de-^'^ 
ing,  under  the  hand  and  withthe  name  of  the  same  A.  A.  J^"J^. 
subscribed,  and  to  the  said  D  directed,  and  wherein  the  cund  an 
said  A.  A.  had  requested  the  said  D,  upon  sight  of  the  JJ^Jl/d" 
same  order  or  note,  to  pay  him,  the  said  P,  or  his  order,  fendant 
£5,  and  to  place  the  same  to  the  account  of  the  said  topty. 
A.  A.,  he  the  said  D,  in  consideration  thereof,  thereafter- 
wards, on  the  same  day,  undertook  and  to  the  said  P 
then  and  there  faithfully  promised,  that  he,  the  said  D, 
would  well  and  faithfully  pay  and  satisfy  the  said  £5 
last  mentioned,  to  the  said  P,  when  he  should  thereunto 
afterwards  be  requested ;  yet  the  said  D,  his  promise 
and  undertaking  aforesaid,  last  mentioned,  not  regarding, 
but  contriving  and  fraudulently  intending  the  said  P,  in 
this  behalf  subtilely  and  artfully  to  deceive  and  defraud, 
the  said  £5  last  mentioned  to  the  said  D,  though  to  this 
by  the  said  P,  on  &c.,  and  often  afterwards,  at  &c.,  re- 
quested, has  never  paid,  nor  in  any  manner  whatever 
satisfied,  but  hitherto  hath  refused  to  pay  the  said  P  the 
said  sum,  and  yet  refuses.   To  the  damage  &c.     2  Vent* 
69,  70. 
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NoTB.  On  demurrer  to  thia  declaration  it  was  objected,  that  ii 
was  not  sufficiently  shown,  that  the  defendant  ^as  indebted  to  A.  A., 
and  if  not,  then  there  was  no  consideration  for  the  promise :  2.  That 
it  was  not  alleged,  that  the  plaintiff  procured  the  note  at  the  request 
of  the  defendant :  3.  That  there  was  no  special  request  to  pay.  Bat 
the  objections  were  all  overruled.    2  Vent.  71,  74.    {M88.) 

For  not  For  that  the  said  plaintiflf,  at  a  place  called  B,  to  wit, 
ra^wJl  at  &c.  aforesaid,  on  &c.,  delivered  to  the  said  D  a  cer- 
whereby  tain  promissory  note,  given  by  one  A.  A.  of  &c.,  to  said 
becune  plaintiff,  dated  at  &c.,  of  the  amount  of  eight  pounds,  equal 
Se^tetate  ^^  twcuty-six  dollars  and  sixty-seven  cents,  more  than 
ofUmita-  jfiftecn  months,  before  an  action  on  said  note,  w^ould  be 
^®°*'        barred  by  the  several  statutes  of  limitations  of  this  com- 

1.  Count,    monwealth,  limiting  personal  actions.     And  the  said  D, 
On  a  prom-  iq  consideration  that  the  said  plaintiff  then  and  there 
lect  or^ime  promised  the  said  D,  to  pay  him  as  much  money  as  the 
NMraabie  ^^  ^  reasonably  deserved  to  have,  for  the  performance 
time.        of  his  promise  hereafter  mentioned,  then  and  there  prom- 
ised the  plaintiff  to  put  the  said  note  in  liuit,  or  other- 
wise to  procure  the  amount  thereof  of  the  said  A.  A.,  for 
the  said  plaintiff,  in  a  reasonable  time ;  yet,  thoogh  the 
plaintiff,  from  the  time  of  delivering  the  said  note,  until 
the  present  time,  has  been,  and  now  is  ready  to  perform 
all  things  on  his  part  to  be  performed,  the  said  D  un- 
mindful of  his  promise  aforesaid,  and  intending  to  de- 
fraud and  injure  the  plaintiff  in  this  behalf,  has  wholly 
neglected  to  put  the  said  note  in  suit,  or  otherwise  to 

.  procure  the  amount  thereof  of  the  said  A.  A.  for  the 
plaintiff,  before  an  action  thereon  was  barred  by  the  said 
statutes,  whereby  the .  plaintiff  has  wholly  lost  all  the 
money  due  thereon. 

2,  Count  A^^  ^^^  ^^^^  ^^^  ^^^  plaintiff,  at  a  place  called  B,  to 
On  a  prom,  wit,  at  &c.  aforesaid,  on  &c.,  delivered  to  the  said  D  an- 
OT  wtilSII!  o^^er  certain  promissory  note,  signed  by  one  B.  B.,  and 
fcc.  given  by  him  to  said  plaintiff,  dated  &c.,  of  the  amount 

of  £7. 4s.,  equal  to  ;Jf24,  and  also  an  account  of  said  plain- 
tiff's against  one  C.  C.  to  the  amount  of  £12.  9*.,  eaual 
to  ^41  and  fifty  cents,  more  than  fifteen  months  before 
an  action,  on  said  note  and  account,  would  be  barred  by 
the  several  statutes  of  this  commonwealth,  limiting  per- 
sonal actions ;  and  the  said  D,  in  consideration  that  the 
said  plaintiff  then  and  there  promised  the  said  D,  to  pay 
him  as  much  money  as  he  reasonably  deserved  to  have 
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for  the  performance  of  bis  promise  hereafter  mentioned , 
then  and  there  promised  the  plaintiff,  to  put  the  said  note 
and  account  in  suit  for  him,  in  a  reasonable  time,  and  if 
he  recovered  the  amount,  then  to  pay  the  same  over  to 
the  said  plaintiff,  or  if  he  did  not  put  them  in  suit,  to  re- 
tom  the  same  to  the  said  plaintiff  within  a  reasonable 
time  ;  yet,  though  the  said  plaintiff,  from  the  time  of  de- 
livering the  said  note  and  account,  until  the  present  time, 
has  been  and  now  is,  ready  to  perform  all  things  on  his 
part  to  be  performed,  the  said  D  unmindful  of  his  prom- 
ise aforesaid,  and  intending  to  injure  and  defraud  the 
plaintiff  in  this  behalf,  wholly  neglected  to  put  the  said 
note  and  account  in  suit  for  the  plaintiff,  before  the  ac- 
tions thereon  were  barred  by  the  said  statutes,  nor  has  he 
ever  returned  the  said  note  and  account  to  the  plaintiff, 
nor  has  he  recovered  the  amount  or  any  part  thereof, 
and  paid  the  same  to  said  plaintiff,  by  reason  whereof 
and  of  the  statutes  aforesaid,  said  plaintiff  has  wholly  lost 
all  the  monies  due  on  said  note  and  account. 

8.  Count. 

And  for  that  the  said  D,  at  a  place  called  B,  to  wit,  For  not  su- 
at  Sec.,  on  &c.,  io  consideration  that  the  plaintiff  had  ^^^m 
then  and  there,  at  said  D's  request,  delivered  to  the  said  ^1,7^*^' . 
D  a  certain  other  note  of  hand  signed  by  B.  B.,  bearing  stiued  din' 
date  &c.  in  and  by  which  note  said  B.  B.  promised  the  ^*"'^^^- 
plaintiff  to  pay  him  the  sum  of  £7.  4s.,  of  the  value,  as 
the  plaintiff  avers,  of  ;^24  on  demand,  and  also  another 
account  of  the  plaintiff  against  C.  C,  amounting  to  £12. 
9^  of  the  value  of  j$f41  and  fifty  cents,  as  the  plaintiff 
avers,  payable  to  the  plaintiff  by  the  said  C.  C,  on  de- 
mand, which  sums  of  money  the  plaintiff  avers,  were 
then  justly  dqe  to  him,  as  aforesaid,  to  put  the  same  se- 
curities in  suit,  and  collect  the  monies  due  thereon,  and 
pay  the  same  over  to  the  plaintiff  in  a  reasonable  time, 
deducting  therefrom  his,  the  said  D's  expenses,  or  return 
the  same  securities  to  the  plaintiff  in  a  reasonable  time, 
if  the  4mid  D  should  not  put  them  in  suit,  he  the  said  D, 
promised  the  plaintiff  that  he  would  either  put  the  said 
securities  in  suit,  in  a  reasonable  time,  and  upon  the  re- 
covery of  the  monies  due  thereon,  pay  the  same  over  to 
tbe  plaintiff  in  a  reasonable  time,  deducting  his,  the  said 
D's  expenses,  in  the  premises,  or  that  he,  the  said  D, 
would  return  to  the  plaintiff  in  a  reasonable  time,  the 
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said  securities,  in  case  he  should  not  put  the  same  in 
suit.  Now  the  plaintifT  avers,  that  the  said  D  in  no  wise 
regarding  his  promise  aforesaid,  never  put  the  said  secu- 
rities in  suit,  never  recovered  the  monies  due  thereon, 
nor  ever  redelivered  the  same  to  the  plaintiff,  but  unrea- 
sonably detained  them  in  his,  the  said  D's,  own  posses- 
sion, until  all  legal  remedy  thereupon  was  barred  by  lapse 
of  time,  by  reason  whereof  the  plaintiff  hath  wholly  lost  all 
benefit  of  the  said  securities,  and  all  the  monies  due 
4.  Count,  thereon. 

On  a  prom- 

iect,ormie.  And  for  that  the  said  D,  thereafterwards,  on  &c.,  in 
frcTte^  consideration  that  the  plaintiff  had,  then  and  there,  at  said 
rouonabie  D's  requcst,  delivered  him  one  other  note  of  hand,  sign- 
time,  &c  ed  by  A.  A.  of  &c.,  bearing  date  &c.,  in  and  by  which 
the  said  A.  A.  promised  the  plaintiff  to  pay  him  £7,  of  the 
value,  as  the  plaintkT  avers,  of  ^23  and  twenty-seven 
cents,  to  collect  the  contents  of  the .  same  for  the  said 
plaintiff  in  a  reasonable  time,  and  to  put  the  same  in 
suit  in  a  reasonable  time,  if  the  said  D  could  not  collect 
the  contents  without,  and  to  pay  over  the  said  contents 
in  a  reasonable  time  to  the  said  plaintiff,  if  collected  or 
recovered  by  the  said  D,  deducting  thereform  his,  the 
said  D's  expenses  and  costs  of  suit,  he  the  said  D  prom- 
ised the  plaintiff,  that  he  the  said  D  would  collect  the 
said  contents  in  a  reasonable  time,  if  he  could,  and 
would,  in  a  reasonable  time  put  the  same  note  in  suit, 
if  he  could  not  collect  the  said  contents  without,  and 
that  upon  recovering  the  said  contents,  he  would  pay 
the  same  to  the  plaintiff  in  a  reasonable  time,  deducting 
the  costs  of  suit,  and  his,  the  said  D's  reasonable  ex- 
penses in  the  premises.  Now  the  plaintiff  avers,  that  the 
said  D,  disregarding  his  said  promise,  never  recovered 
the  contents  of  the  said  note,  and  never  put  the  same  in 
suit,  though  he  well  might,  but  detained  the  same  in  his 
possession  a  long  and  unreasonable  time,  until  all  legal 
remedy  thereupon  was  barred  by  lapse  of  time,  by  rea- 
son whereof  the  plaintiff  hath  wholly  lost  all  benefit 
of  said  note  and  of  the  money  due  thereon.  Putnam  v. 
Vinal,  S.  J.  C,  Essex,  1798.* 


ASSUMPSIT.  271 

17.  Declarations  in  Assumpsit^  in  the  nature  of  an  Ac- 

tion  on  the  Case  for  Deceit. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration  For  deceit 
that  the  plaintiff,  at  the  special  request  of  the  said  D,  JL^^lj^^. 
had  then  and  there  promised  the  said  D,  to  pay  him  teifeit  to- 
jSflOO,  upon  demand,  promised  the  plaintiff  to   deliver  ^**' 
him  one  oriental  stone,  called  a  topaz,  set  in  gold,  of  the 
value  of  ;^100,  upon  request ;  yet  the  said  D  did  not 
deliver  to  the  plaintiff  one  oriental  stone,  called  a  topaz, 
set  in  gold,  of  the  value  of  ;$flOO,  although  on  &c.,  at 
&c.,  requested ;  but,  on  the  contrary  thereof,  then  and 
there  deceitfully  and  fraudulently  delivered  to  the  plain- 
tiff, one  false  and  counterfeit  stone,  made  in  imitation 
of  a  topaz,  of  the  value  of  ;^10,  and  no  more,  contrary  to 
his  promise  aforesaid.     2  Went.  139. 

Su  notes  to  the  Action  on  the  Ckisefor  deceit,  post. 

For  that  on  &c.,  at  &c.,  in  consideration  that  the  For  deceit 
plaintiff  would  buy  of  the  said  D,  at  his  special  request,  o"  *i*^ 
a  certain  picture,  representing  a  holy  family,  with  several  ture. 
boys,  at  and  for  the  price  of  ji^SOOO,  to  be  paid  on  &c., 
and  for  two  other  pictures  of  the  value  of  $30^  on  &c., 
there  to  be  delivered  by  the  plaintiff  to  the  said  D,  the 
said  D  promised  the  plaintiff,  that  the  first  mentioned 
picture  was  painted  by  Nicolo  Poussin;  and  the 
plaintiff  in  fact  says,  that  he,  confiding  in^said  promise 
of  the  said  D,  did  then  and  there  buy  the  first  mentioned 
picture  of  the  said  D,  at  the  aforementioned  price,  and 
on  the  aforesaid  terms,  and  did  then  and  there  deliver 
the  said  two  pictures  to  the  said  D  ;  yet  the  said  D  did 
not  regard  his  promise  aforesaid,  but  craftily  and  subtilely 
deceived  the  plaintiff  in  this,  that  the  first  mentioned 
picture  was  not  painted  by  Nicolo  Poussin,  by  reason 
whereof  the  said  picture  became  and  was  of  no  value  to 
the  plaintiff,  to  wit,  at  &c.     2  Went.  201. 

Add  another  count,  in  consideration  plaintiff  had  bought;  also 
counts  like  the  former,  stating  the  promise,  that  the  picture  was  the 
eelebrqted performance  of  N.  P.,  called  in  French,  "  La  Vengeance'' 
^e.f  and  the  common  counts  for  goods  sold,  and  the  money  counts. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  For  deceit 
plaintiff  would  buy  of  the  said  D,  at  his  special  request,  SfJ^"" 
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DotmarkAt-  Certain  goods  and   merchandises,  consisting  of  cloths, 
able  and     rattccns,  kersevmeres,  and  Manchester  cottons  of  vari- 

not  proper-  '  J  '  ,  i       •        i        i     ■     ir  i 

ly  packed,  ous  sorts,  pursuant  to  a  certain  order  m  that  benait,  to  be 
sent  to  Bengal  in  the  East  Indies,  for  the  purpose  of  sale, 
the  said  D  promised  the  plaintiff  to  fulfil  said  order,  with 
the  best  goods  of  the  sundry  sorts  therein  specified, 
all  in  such  marketable  condition,  as  to  reach  said  Bengal 
in  a  perfect  saleable  state,  sea  and  ship  hazard  excepted, 
and  the  plaintiff,  confiding  in  said  promise  of  said  D,  af- 
terwards, to  wit,  &c.,  did  buy  such  goods  as  aforesaid, 
of  the  said  D ;  and  although  the  said  D  did  then  and 
there  deliver  to  the  plaintiff,  certain  goods,  packed  as 
and  for  the  goods  specified  in  said  order,  and  as  being 
pursuant  thereto,  and  in  fulfilment  of  the  same,  and  the 
said  goods  were  then  and  there  accepted  and  received 
by  the  plaintiff,  the  plaintiff  not  knowing  the  true  nature, 
quality,  and  condition  of  the  same ;  and  although  the 
said  goods  afterwards,  and  before  the  purchase  of  this 
writ,  arrived  at  said  Bengal,  and  were  there  unshipped 
and  delivered ;  and  although  the  same  have  been  long 
since  paid  for  by  the  plaintiff,  to  wit,  at  &c. ;  yet  the 
said  D  did  not  regard  bis  said  promise,  but  thereby  craf- 
tily deceived  the  plaintiff  in  this,  that  the  said  D  did 
not,  by  the  said  goods  so  shipped  as  aforesaid,  or  other- 
wise, fulfil  the  said  order,  with  the  best  goods  of  the 
sundry  sorts  therein  specified,  all  in  such  marketable 
condition,  as  to  reach  Bengal  in  a  perfect,  saleable  state, 
sea  and  ship  hazard  excepted;  but,  on  the  contrary 
thereof,  the  plaintiff  saith  that  the  said  goods,  so  deliv- 
ered by  said  D  as  aforesaid,  at  the  time  of  delivery,  were 
not  the  best  goods,  of  the  sundry  sorts  specified  in  said 
order,  nor  were  in  such  marketable  condition,  as  to  reach 
Bengal  in  a  perfect,  saleable  condition,  sea  and  ship  haz- 
ard excepted ;  but,  on  the  contrary,  divers  large  quanti- 
ties of  the  said  goods  were,  at  the  time  of  delivery,  of 
an  inferior  quality  and  value,  than  were  ordered  as 
aforesaid  ;  and  many  of  them  were  so  old  and  decayed, 
and  others  of  them  so  damp,  wet,  and  unseasoned,  and 
they  were  severally  so  loosely,  carelessly,  and  improp- 
erly packed  and  covered,  as  by  reason  thereof,  they 
reached  said  Bengal,  damp,  spotted,  stained,  rotten, 
moth-eaten,  and  in  holes,  and  damaged,  and  in  an  un- 
marketable state,  were  unshipped  and  delivered,  to  wit, 
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at  &Cm  whereby  the  plaiDtiff  sustamed  a  great  loss,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  &c. 

And  for  that  on  &c.,  at  &c.,  in  consideration  that  the  ^  Coimt 
plaintiff,  at  the  like  request  of  the  said  D,  had  then  and 
there  bargained  with  the  said  D,  for  the  purchase  of,  and 
to  pay  him  for,  certain  other  goods  and  merchandises, 
consisting  of  cloths,  ratteens,  kerseymeres,  and  cottons 
of  various  sorts,  pursuant  to  a  certain  order  in  that  be- 
-  half,  to  be  sent  to  Bengal  in  the  East  Indies,  for  the 
purpose  of  sale  there,  the  said  D  promised  the  plaintiff, 
to  fulfil  the  last  mentioned  order,  with  the  best  goods  of 
the  sundry  sorts  therein  specified,  all  in  such  marketable 
condition,  as  to  reach  said  Bengal  in  a  perfect  saleable 
state,  sea  and  ship  hazard  excepted ;  and  though  certain 
goods  afterwards,  to  wit,  &c.,  were  shipped  by  the  said 
D,  for  said  Bengal,  as  and  for  the  goods,  specified  in  the 
last  mentioned  order,  and  in  fulfilment  of  the  same  ;  and 
though*  such  goods,  afterwards  and  before  the  purchase 
of  this  writ,  arrived  at  said  Bengal,  and  were  there  un- 
shipped and  delivered ;  and  though  the  same  have  been 
long  since  paid  for  by  the  plaintiff,  to  wit,  at  &c. ;  yet 
•fee.,  as  before. 

And  for  that,  on  &c.,  at  &c.,  in  consideration  that  3.  Count 
the  plaintiff,  at  the  like  request  of  the  said  D,  had  then 
and  there  bought  of,  and  bargained  and  agreed  with  the 
said  D,  for  certain  other  goods  and  merchandises,  con- 
sisting of  cloths,  ratteens,  kerseymeres,  and  cottons  of 
various  sorts,  to  be  sent  to  said  Bengal,  for  the  purpose 
of  sale  there,  the  said  D  promised  the  plaintiff  to  furnish 
and  supply  him  with  such  goods  last  mentioned,  and  that 
the  same  should  be  good  and  marketable  goods,  and 
properly  packed  ;  and  though  certain  goods  were  thereaf- 
terwards,  viz.  on  &c.,  delivered  by  the  said  D,  unto  and 
for  the  plaintiff,  as  and  for  the  goods  last  mentioned^  and 
though  such  goods  were  then  and  there  accepted  and 
received  by  the  plaintiff,  who  was  then  ignorant  of  the 
real  quality  and  condition  thereof;  and  though  the  said 
last  mentioned  goods,  afterwards,  and  before  the  purchase 
of  this  writ,  arrived  at  said  Bengal,  and  were  there  un- 
shipped and  delivered,  as  and  for  said  goods,  so  bought 
and  bargained,  as  last  mentioned,  to  wit,  &c. ;  yet  the 
said  D  did  not  regard  his  last  mentioned  promise,  but 
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thereby  craftily  .deceited  the  plaintiff  in  this,  that  the 
last  mentioned  goods  were  not  at  the  time  of  delivery 
thereof,  good  and  marketable  goods,  nor  properly  packed, 
but,  on  the  contrary,  were  bad  goods,  and  of  an  inferior 
sojt  and  value,  than  the  goods  so  as  last  aforesaid  bought 
and  bargained  for  by  the  plaintiff,  and  unmarketable,  and 
were  so  loosely  and  improperly  packed,  as,  by  reason 
thereof,  on  arrival  at  said  Bengal,  to  be  very  much  dirted, 
discolored,  wetted,  and  torn  and  damaged;  whereby 
the  plaintiff  suffered  a  loss  of  a  large  sum  of  money,  to 
wit,  &c*    2  Went.  143. 

Add  a  count  on  a  promise  **  to  furnish  and  stmply  plaintiff 
with  goods,  to  be  packed  in  a  merchantlike  manner t  and  in  such  mark- 
aable  condition,  as  to  reach  Bengal  aforesaid,  in  a  perfect  sedeabh 
state,  sea  and  ship  hazard  excepted,^*  and  the  common  money  counts. 

lie  eoncbtsions  of  these  counts  have  been  varied  considerably  from 
the  originals,  which  were  extremely  prolix,  and  alleged  special  damage. 

Note.  There  are  maoy  cases,  where  it  is  optioQ&l  with  the  plaiD- 
tiff,  to  declare  in  Assumpsit,  as  on  a  promise,  or,  in  Case,  for  a  tort. 
For  instance,  in  many  cases  of  negligence  or  nonfeasance,  the  plain* 
tiff  may  declare  in  Case,  for  the  injury  he  has  sustained  by  tho  de- 
fendant's omission  to  perform  his  duty ;  or  he  may  declare  in  Assump- 
sit, on  the  implied  promise,  which  is  raised  by  law  in  every  one,  to 
perform  what  his  office,  occupation,  trade,  or  business  nataridly  leads 
the  public  to  expect  of  him,  or  which  public  policy  requires  of  every 
one  in  such  circumstances.  Thus,  the  plaintiff  may  declare  in  as- 
sumpsit  against  a  carrier  for  a  breach  of  the  promise  raised  by  law, 
or  in  case  for  negligence,  whereby  the  plaintiff's  goods  are  lost.  So 
for  deceit,  in  the  sale  of  goods,  the  plaintiff  may  declare  on  a  promise, 
expressed  or  implied,  in  Assumpsit,  or  in  Case,  for  the  deceit,  where- 
by the  plaintiff  is  defrauded.  But  whatever  the  plaintiff's  choice  may 
be,  he  should  take  care  that  his  declaration  should  be  made  agreeably 
to  the  principles  of  the  form  of  action,  which  he  adopts.  It  should  be 
borne  in  mind,  that,  in  Assumpsit,  a  promise  is  always  alleged,  the 
breach  of  which  is  the  gist  of  the  action.  But,  in  Case,  there  is  no 
necessity  or  propriety  in  alleging  a  promise,  for  the  gist  of  the  action, 
in  such  cases,  is  either  negligence  or  deceit,  &c.  There  are  some 
declarations,  however,  which  are  drawn  in  so  ambiguous  a  manner, 
that  they  may  be  considered  either  in  Case  or  Assumpsit.  Thus  a 
promise  is  alleged  in  the  beginning  of  the  declaration,  and  afterwards 
a  nonperformance  is  alleged,  with  a  statement,  that  the  defendant  has 
deceitfully  imposed  on  the  plaintiff,  something  different  from  what  was 
contracted  for,  by  reason  of  which  the  plaintiff  suffers  certain  special 
damages.  Whether  this  mode  of  declaring  may  not,  in  strictness,  be 
liable  to  an  exception  for  duplicity,  may  be  worth  inquiry.  The  object 
of  the  declaration  is  to  make  the  plaintiff's  grievance  appear,  and  let 
the  defendant  know  what  he  has  to  answer.  Now  of  what  does  the 
plaintiff  complain  in  such  a  declaration?  Is  the  breach  of  promise 
the  gist  of  the  action,  or  the  imposition  practised  on  him  ?  Both  are 
alleged  in  the  declaration,  with  so  much  certainty,  that  the  plaintiff 
night  oflbr  eridence  «&d  recover  on  either,  alone.    In  this  case,  bow 
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can  the  defendant  plead  ?  If  he  pleads  notgmliy,  h  will  be  bad  on 
mcial  demurrer,  being  no  proper  answer  to  the  breach  of  contvact ; 
if  he  pleads  non  assumpsit^  it  is  no  answer  to  the  deceit.  It  would 
therefore  be  much  better  to  draw  a  line  of  distinction  between  the 
two  forms  of  action,  and  compel  the  plaintiff  to  frame  his  declaration 
accordingly. 

For  that  whereas  the  said  D/on  &c«,  at  &c«y  offered  to  fordMeit 
sell  to  the  plaintiff,  a  certain  mare  of  the  said  D,  and  tylnT^' 
thereupon,  then   and  there,  in  consideration   that  the  ^^^^ 
plaintiff,  at  the  special  request  of  the  said  D,  would  buj  pudy  pud. 
of  the  said  D,  the  said  mare,  at  a  large  price  or  sum,  to  f^^^. 
wit,  ^100,  to  be  paid  bj  the  plaintiff  to  the   said  D,  mtioapit 
upon  request,  the  said  D  promised  the  plaintiff,  that  the  ^^    ^ 
said  mare  was  sound  ;  and  the  plaintiff  in  fact  saith,  that 
he,  confiding  in  the  said  promise  of  the  said  D,  then  and 
there,  at  the  special  request  of  the' said  D,  did  buy  of 
the  said  D,  the  said  mare,  at  the  price  or  sum  of  ^^  100, 
and  did  then  and  there  paj  to  the  said  D,  the  sam  of 
;$f70,  part  of  the  said  sum  of  j^lOO,  and  did  then  and 
there  promise  the  said  D  to  pay  him  the  further  sum  of 
jKSOj  residue  of  the  said  sum  of  ;^  100,  upon  request; 
yet  the  said  D  did  not  regard   his   promise  aforesaid, 
but  craftily  and  subtilely  deceived  the  plaintiff  in  this, 
that  the  said  mare,  at  the  time  of  making  the  promise 
aforesaid,  was  not  sound,  but,  on  the  contrary  thereof, 
was  unsound,  and  was  afflicted  with  a  certain  malady  or 
disease,  called  the  windgalls,  to  wit,  at  &c. ;  whereby 
the  said  mare,  then  and  there,  became  of  no  use  or  value 
to  the -plaintiff. 

And  for  that  the  said  D^  thereafterwards,  to  wit,  the  a.  c<mat 
day  and  year  aforesaid,  in  consideration  that  the  plaintiff,  JJi^SJS^pii. 
at  the  like  request  of  the  said  D,  had  bought  of  the  said  h^  bought 
D,  a  certain  other  mare  of  the  said  D,  at  and  for  a  certain 
other  large  price  or  sum,  to  wit,  the  sum  of  j^lOO,  and 
had  then  and  there  paid  the  said  D,  the  sum  of  ;^70,  in 
part  of  the  last  mentioned  sum  of  ;^100,  and   had  then 
and  there  promised  to  pay  the  said  D,  the  further  sum 
of  $30j  the  residue  of  the  said  last  mentioned  sum  of 
jjflOO,  upon  request,  promised  the  plaintiff,  that  the  said 
last  mentioned  mare  was  sound ;  yet  the  said  D  did  not 
regard  his  promise  last  aforesaid,  but  craftily  and  sub- 
tilely deceived  the  plaintiff  in  this,  that  the  said  last  men- 
tioned mare,  at  the  time  of  making  the  last  mentioned 
promise,  was  not  sound,  but  then  was  unsound  ;  whereby 
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the  last  mentioned  mare  became  of  no  use  or  value  to  the 
plaintiff.  Add  the  money  counts.  Doug*  18,  Stewart  v. 
Wilkins. 

'Note.  The  propriety  of  dedarations,  in  sucli  form,  was  much 
questioned  in  this  case ;  but,  afler  solemn  argument,  was  approved 
by  the  Court.     (MS8.) 

For  deceit  For  that,  on  &c.,  at  &c.,  in  consideration  that  the 
ty,the  '  plaintiff  loou/cf  buy  of  the  said  D,  at  his  special  request, 
Sdewtton"  *  Certain  horse  at  .and  for  a  certain  large  sum  of  money, 
bein^  paid,  to  wit,  the  sum  of  ^ — ,  the  said  D  promised  the  plaintiff, 

In  coDsTd^  ^^^^  ^^^  ^^^^  horse  was  sound  ;  and  the  plaintiff  in  fact 
eration  pit.  saith,  that  he,  confiding  in  the  said  promise  of  the  said 
JJ,  "^  D,  there  afterwards,  on  the  same  day,  did  buy  the  said 
horse  of  and  from  the  said  D,  at  and  for  the  said  price  or 
sum  of  money  ;  yet*the  said  D  did  not  regard  his  prom- 
ise aforesaid,  but  craftily  and  stbtilely  deceived  the  plain- 
tiff in  this,  that  the  said  horse,  at  the  time  of  making 
the  said  promise,  and  also  at  the  time  of  said  sale  there- 
of, was  not  3ound,  but  was  then  and  there  unsound ;  and 
by  reason  thereof,  the  said  horse  became  and  was  of  no 
use  or  value  to  the  plaintiff. 

\  ^^Sd  ^"^  ^^'  ^^^*'  ^°  ^^''  ^^  ^^"*  ^^  consideration  that  the 
entioD  pu.  plaintiff,  at  the  like  request  of  the  said  D,  had  then  and 
hiui bought  there  bought  of  the  said  D,  a  certain  other  horse  and 
had  then  and  tliere  paid  to  said  jD,  a  certain  other  large 
sum  of  money,  to  wit,  $ — for  the  same,  the  said  D  prom- 
ised the  '  plaintiff,  that  the  last  mentioned  horse  was 
sound ;  yet  the  said  D  did  not  regard  his  last  mentioned 
promise,  but  thereby  craftily  and  subtilely  deceived  the 
plaintiff  in  this,  that  the  last  mentioned  horse,  at  the 
lime  of  making  said  promise,  and  of  said  sale  thereof, 
was  not  sound,  but  was  then  and  there  unsound  ;  and  by 
reason  thereof,  became  and  was,  of  no  use  or  value  to 
the  plaintiff.     2  Went.  126.  F.  Buller- 

Add  a  third  count,  like  the  second,  omitting  the  parts  in  italic,  and 
the  money  counts. 

For  deceit  For  that,  ou  &c.,  at  &c.,  in  consideration  that  the 
iV^'  P'^^"^^^'  ?^  ^^^  special  request  of  the  said  D,  would  buy 
•oundand  of  the  Said  D,  a  certain  mare,  for  a  certain  price  or  sum 
iSts'lS.  ^f  money,  to  wit,  $—,  the  said  D  promised  the  plamtiff, 
that  the  said  mare  was  then  and  there  sound,  and^ec 
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from  faults^  aod  that  the  same  would  go  well  ia  a  chaise ; 
and  the  plaiotiff  in  fact  saith,  that  he,  confiding  in  the 
said  promise  of  the  said  D,  did,  on  &c.,  at  &,c.,  buy  the 
said  mare  of  the  said  D,  at  and  for  the  price  aforesaid, 
and  did  then  and  there  pay  the  same  to  the  said  D  for 
the  same ;  yet  the  said  D  did  not  regard  his  said  prom- 
ise, but  thereby  craftily  and  subtilely  deceived  the  plain- 
tiff in  this,  that  the  said  mare,  at  the  time  of  the  said 
sale  thereof,  and  at  the  time  of  making  said  promise, 
was  not  sound,  nor  free  framfriultSj  nor  would  the  same 
go  well  in  a  chaise,  but,  on  the  contrary  thereof,  was 
then  and  there  unsound  and  fimUy^  and  would  not  go  * 
well  in  a  chaise,  but  was  then  and  there  restive,  unruly, 
and  ungovernable,  when  so  used  ;  whereby  the  said  mare 
then  and  there  became  and  was,  and  still  is  of  no  value 
to  the  plaintiff.     2  Went.  198.  V.  Lawes. 

Add  a  second  county  like  thejirst,  omitting  the  parts  in  italics  ;  also 
separate  counts  upon  separate  promises^  that  *'  the  mare  would  go 
well  in  a  chaise"  **  was  not  restive"  ^*  was  sound"  and  the  money 
counts. 

For  that  the  said  D,  on  &c.,  at  &c.,  in  consideration  For  deceit 

•     _    - 

that  the  plaintiff,  at  the  special  request  of  the  said  D,  ^f7^^ 
would  buy  of  the  said  D,  a  certain  cow  and  calf  of  the  J^^^^^ 
said  'D,  for  a  large  sum  of  money >  to  wit,  $ — ,  promised  For  deceit 
the  plaintiff,  that  the  said  cow  had  then  newly  calved,  ^^^  ^^ 
and  that  the  said  calf  was  the  calf,  which  had  been  calv- 
ed by  the  said  cow,  and  that  the  said  calf  was  only  three 
weeks  old  ;  and  the  plaintiff  in  fact  saith,  that  he,  rely- 
ing on  the  said  promise  of  the  said  D,  did  then  and  there 
buy  of  the  said  D,  the  said  cow  and  calf,  at  and  for  a 
large  sura  of  money,  to  vvit,  0 — ;  and  the  plaintiff  avers, 
that  the  said  cow,  at  the  time  of  his  purchasing  the  same 
of  .the  said  D,  had  not  then  newly  calved,  but,  on  the 
contrary  thereof,  had  calved  above  five  months  before 
that  time,  and  that  the  said  calf  was  not  the  calf,  which 
had  been  calved  by  the  said  cow,  but^  on  the  contrary 
thereof,  was  the  calf  of  some  other  cow. 

And  for  that  the  said  D,  on  &c,,  at  &c.,  in  considera-  2.  Count 
tion  that  the  plaintiff,  at  the  like  request  of  said  D,  had  ^""JiOf  &1! 
agreed  to  buy  a  certain  other  cow  and  calf  of  him,  prom- 
ised the  plaintiff,  that  the  said. last  mentioned  calf,  was 
the  calf  of  the  last  mentioned  cow  ;  and  the  plaintiff  in 
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fact  saithy  that  the  last  mentioned  calf,  at  the  time  of  his 
buying  thereof,  as  aforesaid,  was  not  the  calf  of  the  last 
mentioned  cow,  but,  on  the  contrary  thereof,  was  the 
calf  of  some  other  cow. 

For^dl^u  ^°^  ^^^  ^^^  ^^  ^^*^  ^*  ^^'^  ^^  consideration  that 
incow»&c.  the  plaintiff  ie;ou/!(/  buy  of  the  said  D,  at  his  like  request, 
a  certain  other  cow,  at  and  for  a  certain  other  large  sum 
of  money,  to  wit,  0 — ;,  promised  the  said  D,  that  the  last 
mentioned  cow  was  sound;  and  the  plaintiff  in  fact  saith, 
that,  confiding  in  the  last  mentioned  promise  of  the  said 
*  D,  he  did  then  and  there  buy  the  last  mentioned  cow  of 
the  ss^id  D,  at  and  for  a  large  sum  of  money,  to  wit,  $ — ; 
yet  the  said  D  did  not  regard  his  last  mentioned  promise, 
but  thereby  craftily  and  subtilely  deceived  the  plaintiff 
in  this,  that  the  last  mentioned  cow,  at  the  time  of  mak- 
ing the  last  mentioned  promise,  was  not  sound,  but  was 
then  and  there  unsound  and  rotten,  and  by  reason  there- 
of, was  of  no  use  or  value  to  the  plaintiff.    2  Went.  203. 

F.    BULLER. 

Add  anotiker  caunt^  in  consideration,  plaintiff  had  bought,  4md  the 
money  counts^ 

Forfeiiinc  For  that,  on  &c.,  at  &c.,  in  consideration  that  the 
mei^t-  plaintiff,  at  the  request  of  said  D,  had  then  and  there 
***d  Sdh?*  "^"S'*^  ®^»  ^^^  bargained  with  the  said  D,  for  certain 
picked,  goods  and  merchandises,  consisting  of  cloths,  ratteens, 
kerseymeres,  and  cottons  of  various  sorts,  to  be  shipped 
to  Bengal  in  the  East  Indies,  for  the  purpose  of  sale 
there,  the  said  D  promised  the  plaintiff  to  furnish  him 
with  such  goods  of  good  and  merchantable  qualities,  and 
well  packed  for  such  shipment ;  and  the  plaintiff  avers, 
that  the  said  D,  afterwards  delivered  to  the  plaintiff,  and 
the  plaintiff  accepted  of  certain  goods,  packed  as  and  for 
said  goods,  bought  and  bargained  for  as  aforesaid,  which 
goods  were  accordingly  shipped  to  and  arrived  at  Ben- 
gal aforesaid,  for  sale ;  yet  the  said  D  did  not  regard 
his  said  promise,  but  craftily  thereby  deceived  the  plain- 
tiff in  this,  that  said  goods  so  delivered  by  said  D,  were 
not  at  the  time  of  delivery  of  good  and  merchantable 
qualities,  or  well  packed,  but  were  of  inferior  and  bad 
qualities  and  unmerchantable,  and  so  loosely  and  badly 
packed,  that  they  arrived  at  said  Bengal,  wet,  dirted, 
torn,  moth-eaten,  and  damaged,  and  thereby  the  plaintiff 
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d  a  loss  en  the  sale  thereof,  of  a  large  sum  of 
money  f  to  wit,  &c«    . 

For  that,  on  &c.,  at  &Cm  in  considefatioQ  that  the  Fordmit 
plaintiff,  at  the.  special  request  of  tJie  said  D,  would  buy  Sg** w^ 
of  the  said  D^  divers,  to  wit,  five  hogsheads  of  cider,  at  <ier  for 
a  large  price,  to  wit,  &c.,  to  be  therefor  paid  by  the  *^*^' 
plaintiff  to  said  D,  the  said  D  promised  the  plaintiff,  to 
send  and  deliver  him  the  said  five  hogsheads  of  cider ; 
and  the  plaintiff  in  fact  says,  that  he,  relying  on  the 
said  promise,  did  then  and  there  buy  of  the  said  D,  five 
hogsheads  of  cider,  and  did  then  and  there  pay  him  for 
the  same  at  the  price  aforesaid ;  yet  the  said  D  did  not 
send  and  deliver  to  the  plaintiff  the  saiid  five  hogsheads 
ci  cider,  but,  on  the  contrary,  on  &c.,  at  &c.,  did  frau- 
dulently and  deceitfully  send  and  deliver  to  the  pkiintiff, 
five  hogsheads  of  cider,  of  a  quality  and  goodness  very 
inferior  to  the  said  five  hogsheads,  purchased   by  the 
plaintiff  as  aforesaid ;  by  reason  whereof  the  same  be- 
came, and  was  of  no  use  or  value  to  the  plahitiff,  cott- 
trarj  to  the  promise  of  said  D,  &c.  *2  fVefU.  204^ 

Graham. 

For  that,  on  &c.,  at  &c.,  in  consideration  that  the  Fordeceu 
plaintiff  would  buy  of  the  said  D,  at  his  special  request,  S^^  oT 
five  pockets  of  hops,  at  a  certain  price,  to  wit,  &c.,  the  ^^ps. 
said  D  promised  the  plaintiff,  to  deliver  him  the  same,  on  bops 
and  that  the  said  hops  should  all  be  of  like  goodness  and  ^  ^^^ 
quality,  with  a  certain  sample  of  the  said  hops,  contain-  wunnted., 
ed  in  each  of  the  said  pockets,  and   then  produced  and 
shown,  by  the  said  D,  to  the  plaintiff;  and  the  plaintiff 
avers  that  he,  confiding  in  said  promise,  afterwards,  to 
wit,  &c.,  bought  the  said  five  pockets  of  hops,  of  the 
said  D,  at  the  price  aforesaid ;  and  the  said  D,  after- 
wards, to  wit,  &c.,  delivered  to  the  plaintiff  five  pock- 
ets of  hops,  as  and  for  hops  of  like  goodness  and  quality, 
with  the  respective  samples,  so  as  aforesaid  produced 
and  shown  to  the  plaintiff;  yet  the  said  D  did  not  regard 
his  said  promise,  but  thereby  deceived  and   defrauded 
the  plaintiff  in  this  respect,  that  the  hops  contained  in 
each  of  the  five  pockets,  so  delivered  to  the  plaintiff  at 
the  time  of  delivery  thereof  to  the  plaintiff,  were  not 
hops  of  like  goodness  and  quality,  with  the  respective 
samples,  but  were  much  inferior,  and  were  bad,  damaged. 
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and  unsaleable  hops,  whereby  the  plaintiff  lost  the  bene- 
fit of  selling  the  sanie^  and  gaining  large  profits  he. 

2.  Count.        And  for  that,  on  &c.,  at  &c.,  in  consideration  that  the 
^diT    plaintiff  would  buy  of  the  said  D,  at  his  request,  five  other 
good,        pockets  of  hops,  at  a  certain  price,  to  wit,  &c.,  the  said 
merdim-**  D  promised  the  plaintiff  to  deliver  to  him  the  same,  and 
******         that  the  same  should  be  good,  sound,  and  merchantable 
hops ;  and  the  plaintiff  avers,  that  he,  confiding  in  said 
D's  promise  aforesaid,  afterwards,  to  wit,  on  &c.,  at  &c., 
bought  the  last  mentioned  hops  of  the  said  D,  at  the 
price  aforesaid ;  and  the  said  D  afterwards,  to  wit,  on  fee, 
at  &c.,  delivered  to  the  plaintiff,  five  pockets  of  hops,  as 
'    and  for  ^ood,  sound,  and  merchantable  hops;  yet  the 
said  D  did  not  regard  his  said  promise,  but  thereby  de- 
ceived the  plaintiff  in  this  respect,  that  the  said  hops, 
at  the  time  of  the  delivery  thereof  to  the  plaintiff,  were 
not  good)  sound,  and  merchantable  hops,   but,  on  the 
contrary,    were    bad,    damaged,    and    unmerchantable, 
whereby  *the  plaintiff  lost  the  benefit  of  selling  or  using 
the  same,  and  gaiding  large  profits,  8z;c.     Parkinson  v. 

Lee.    2  Easfs  Rep.  314. 

« 

Note.  It  was  decided  in  this  case,  that,  where  there  is  a  latent 
defect  in  the  commodity,  unknown  to  the  seller,  and  -  he  sells  with 
warranty  of  goodness  equal  to  a  sample  {<is  in  the  first  count),  he  is 
not  liable  on  such  warranty ;  nor  will  the  law  raise  an  impliea  prom- 
ise in  such  case,  that  the  commodity  is  sound  and  merchantable  (as 
in  the  second  couni\,  though  a  fair  price  be  given  for  the  same ;  since* 
no  fraud  is  imputable  to  the  seller.  In  order  to  bind  the  seller,  there 
should  be  an  express  warranty  of  the  soundness ;  and  an  express  war- 
ranty extends  to  all  defects,  known  and  unknown  to  the  seller. 
i>oug.  18.    Stuart  v.  Wilkins.    (MSS.) 
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Trespass  on  the  Case  is  the  form  of  action,  usually  resorted  to  for 
wrongs  done  to  a  man's  person,  reputation,  goods,  or  estate,  without 
direct  force.  See  2  Bur.  2345 ;  3  T.  R.  63.  It  therefore  com- 
prehends imder  it,  the  actions  of  Trover,  Slander,  Deceit,  Malicious 
Prosecution,  Conspiracy,  Nuisance,  &c.  upon  each  of  which  a  few 
remarks  will  be  made,  under  these  respective  heads. 

Case  lies  either  for  negligence  or  nonfeasance,  that  is,  the  omis- 
sion of  what  one  is  bound  by  law  to  perform ;  misfeasance,  that  is,  an 
improper  performance  of  what  one  has  a  right  to  do  in  a  proper 
manner,  or  of  what  one  has  undertaken,  or  is  bound  by  law  to  per- 
form ;  or  malfeasance,  that  is,  doing  what  is  illegal,  or  what  one  has 
no  right  CO  do ;  by  either  of  which  a  consequential  injury  results  to 
another.  In  either  of  these  cases,  the  party  injured  may  maintain 
an  action  on  the  case,  for  the  wrong. 

Assumpsit  also  is  sometimes  called  an  action  on  the  case  on  prom- 
ises ;  but  the  expression,  action  an  the  case^  without  more,  is  com- 
monly understood,  as  before  explained. 

As  the.  cases,  in  which  this  ibrm  of  action  supplies  a  proper  rem- 
edy, are  infinitely  vtfrious,  a  few  only  will  be  enumerated,  in  addition 
to  the  general  heads  before  mentioned,  and  to  which  a  reference 
must  be  made,  for  further  instances.  This  action  lies  against  an 
attorney,  for  any  neglect  in  the  management  of  a  suit,  in  consequence 
of  which  his  client's  interest  is  injuriously  affected ;  and  against  a 
surgeon  or  apotliecary,  by  whose  neglect  or  ignorance,  a  person  suf- 
fers in  his  health,  or  is  not  cured.  And  in  all  analogous  cases,  where 
a  man  fails  in  the  performance  of  any  act,  from  a  want  of  that  ordi- 
nary skill,  which  is  expected  in  every  one,  who  holds  himself  out  to 
the  public  as  a  regular  practitioner  in  any  profession  or  trade,  this 
action  may  be  maintained  ^  as  against  a  farrier  or  blacksmith,  for 
laming  a  hprse,  in  shoeing  him.    B  East,  348. 

It  is  a  proper  remedy  to  recover  damages,  where  unwholesome 
provisions  are  sold.  So  where  an  unwholesome  or  noisome  trade  is 
carried  on,  to  the  injury  of  individuals^  in  some  special  manner.  So 
for  keeping  dangerous  animals,  and  suffering  them  to  go  at  large,  or 
not  properly  securmg  them,  in  consequence  of  which  they  do  mis- 
chief; as,  if  a  man  keeps  a  dog  used  to  bite,  or  a  savage  bull,  tfier 
notice  or  knowledge  of  its  disposition,  he  will  be  liable  m  this  action 
for  all  damages  to  the  party  injured.  But  lions,  tigers,  bears,  &c. 
a  man  must  keep  securely  at  his  peril,  being  animals  naturally  sav- 
age. Ld.  Raym.  608.  Voluntarily  to  turn  one  loose,  if  any  lives 
were  lost  in  consequence,  would  be  murder.  However,  it  seems 
from  Brodc  v.  Copelandy  1  Esp.  R.  203,  that  a  man  may  lawfully 
keep  a  dog  for  the  protection  of  his  house  or  yard ;  and  if  after  (he 
dog  18  let  loose  at  night,  any  one  stpuld  imprudently  enter  the  yard 
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after  it  was  shut  up,  the  owner  would  not  be  answerable  for  damages. 
This  action  furnishes  a  proper  remedy  against  a  master  for  any  tor- 
tious act  of  his  servants,  apprentices,  deputies,  in  the  course  of  their 
employment ;  and  generally,  in  cases  where  the  master  is  liable  for 
the  tortious  acts  of  bis  servant,  and  the  servant  would  be  liable  to  an 
action  of  trespass  vi  et  annis^  Case  is  the  proper  action  against  the 
master,  though  Trespass  vi  et  armis  may  be  brought  against  a  sheriff 
for  the  act  of  his  deputy.    3  Wils.  309. 

Case  lies  for  any  misconduct  in  his  office,  against  any  public 
officer,  acdng  ministerially;  as  against  a  sheriff  for  an  escape 
suffered  either  by  himself  or  his  depuur ;  and  that  whether  negligent 
or  voluntary ;  or  for  a  false  return  ol  a  writ,  execution,  &c.  or  for 
an  irregular  or  informal  execution  of  any  mesne  or  final  process ; 
or  for  suffering  a  rescue  to  be  made.  This  action  also  may  be 
brought  against  the  rescuers.  3  Lev.  46  ;  2  Cro.  289  ;  i  Sal.  J8; 
1  T.  R.  609  ;  2  T.  R.  667. 

It  lies  against  a  justice  of  the  peace  for  refuang  bail,  where  he 
ought  to  grant  it. 

So  it  may  be  brought  against  an  officer  for  refusing  bail.  Cro. 
Car.  196.     False  Imprisonment  will  not  lie.     2  Mod.  32. 

It  lies  for  any  injuries  done  or  suffered  to  property,  entrusted, 
delivered,  or  deposited  with  another  for  any  lawful  purpose  what- 
ever ;  as  against  an  innkeeper,  carrier,  Sec.  where  there  is  either 
an  actual  or  implied  negligence,  or  breach  of  trust,  on  the  part  of  the 
bailee ;  or  where  the  policy  of  the  law  requires  that  such  persons 
should  be  liable  for  losses,  happening  to  the  bailments  while  m  their 
possession.     I  Sal.  282  ;  2  Cro.  189. 

It  is  the  proper  form  of  action  to  be  used  in  cases  of  crim.  eon. ; 
harboring  an  apprentice ;  enticing  away  a  servant ;  seducing  a  daugh- 
ter or  servant,  Silc. 

Trespass  on  the  case  is  the  proper  remedy  for  infringing  copy- 
rights, patents,  &c.  For  direct  injuries  to  real  corporeal  property^  in 
possessions  Trespass  is  the  proper  remedy,  but  where  the  property  is 
incorporeal^  or  is  in  reversion,  or  the  injury  is  consequential.  Case  is 
the  proper  remedy.  Thus  Case  lies  for  obstructing  ancient  lights. 
1  Lev.  122.  It  lies  also  by  a  reversioner  against  the  tenant  or  a 
stranger,  for  cutting  down  trees,  &c.  3  Lev.  131.  Case  lies  for 
not  repairing  fences,  whereby  catde  get  into  the  plaintiff's  land.  1 
Sal.  336. 

In  addition  to  these  general  heads,  Case  is  sometimes  pointed  out 
as  a  proper  remedy,  by  particular  statutes,  for  the  violation  of  their 
provbions  and  enactments,  to  recover  thft  penalties ;  and  though 
where  an  action  of  Debt,  or  on  the  Case,  is  mentioned,  the  latter 
words  were  probabl;^  intended  to  designate  an  action  of  Assumpsit, 
on  an  implied  promise ;  yet  it  has  been  held,  that  an  action  on  the 
Case,  as  for  a  tort,  may  be  maintained.     7  T.  R.  36. 

Some  particular  cases  where  an  action  on  the  case  lies. 

If  a  bank  or  other  corporation  should  refuse  to  transfer  ^tock,  this 
action  might  be  maintained.    Doug.  R.  524. 
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When  goods  are  delivered  to  a  wharfinger  or  carrier^  and  they  are 
lo8%  a  special  action  on  the  Case  b  the  proper  remedy,  and  not  Tro- 
ver.    5  Bur.  2327. 

Where  a  commission  of  bankruptcy  is  maliciously  sued  out,  the 
partjr  mjured  may  maintain  this  action.     3  B.  M.  1419* 

If  an  officer  sboilld  seize  goods  without  probable  cause,  this  action 
might  be  maintained  by  the  injured  party.     Bunb.  80. 

This  action  will  also  lie,  if  a  man  does  not  repair  the  wall  of  his 
house,  whereby  bis  privy  annoys  his  neighbours ;  so  if  the  owner  of  an 
upper  room  neglects  to  repair  it,  or  the  owner  of  a  lower  room  neg- 
lects to  support  it,  to  the  damage  of  the  other  occupants.  Com. 
Dig.  ActH>n  on  the  Case  for  Negligence,  (A  3.) 

Where  an  actum  on  the  case  cannot  be  maintained. 

It  seems,  that  no  action  on  the  Case  can  be  maintained  for  any  act, 
however  tortious,  which  does  not  occasion  some  temporal  damage, 
as  for  refusing  to  administer  the  sacrament  &c.  See  1  Sid.  34  ; 
1  Lev.  247. 

It  does  not  lie  for  a  common  nuisance,  unless  special  damage  be 
alleged.  For  a  common  nuisance,  an  indictment  is  the  proper  rem- 
edy.    Co.  Ut.  66  a ;  1  Sal.  16. 

It  cannot  be  maintained  against  a  peace  officer,  for  arresting  a 
person  bondjidej  on  a  charge  of  felony,  without  a  warrant,  though  it 
should  turn  out  that  no  felony  had  been  committed.     Doug.  359. 

So  it  cannot  be  maintained  against  husband  and  wife,  in  favor  of 
one,  whom  the  wife  has  married  under  pretence  of  being  sole.  1 
Lev.  247. 

This  action  cannot  be  maintained  for  a  mere  trespass ;  as  if  a  man 
enters  on  my  land,  and  does  a  nuisance  there.     1  Rol.  105  ;  L.  25. 

However,  b  some  cases,  the  party  injured  may  waive  the  force, 
and  recover  for  the  consequential  damages  in  this  form  of  action. 

It  was  formerly  the  practice  in  this  state,  to  bring  Case  against 
assessors  for  an  illegal  assessment,  and  this  had  the  sanction  of  many 
eminent  practitioners  for  a  long  period  of  time.  The  compiler  has 
in  his  bands  a  number  of  precedents  in  Case,  against  assessors  for 
illegal  assessments,  drawn  by  Worthington,  Paine,  Parsons, Putnam, 
&c.,  in  the  cases  Pcoiody  v.  Wood  d  al.^  1787,  Essex;  Hibbert 
V.  Colby ^  Essex,  1785  ;  fvdfster  v.  Wivgate^  Essex,  1786  ;  Story 
V.  Prentiss  et  aZ.,  1794,  all  drawn  by  C.  J.  Parsons,  and  in  Green  v. 
Washbumj  by  Worthington,  &c.  In  Agry  v.  Youngs  11  Mass.  R. 
220,  it  was  decided,  that  Trespass  was  the  proper  form  of  action. 

Generally,  no  action  can  be  maintained  against  any  judge,  justice 
of  the  peace,  or  otiier  judicial  officer,  for  any  official  act  in  a  judicial 
capacity,  though  illegal.  See  12  Co.  24  ;  Lut.  1561.  As  if  a  judge 
of  record  give  a  false  judgment.     1  Rol.  92,  c.  7. 

Nor,  it  seems,  can  the  action  be  maintained  against  one  who  sues 
m  an  inferior  court,  without  any  cause  of  action  within  the  jurisdic- 
tion.    Show.  254;  4  Mod.  13. 

If  one  not  professing  to  be  a  farrier,  should  kill  a  horse  by  im- 
proper medicines,  this  action  could  not  be  maintained  against  him 
be.     1  Rol.  91.     It  was  &e  folly  of  the  party  to  trust  him. 
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No  action  can  be  mabtained  against  a  suif  eon  or  counaeli  if  they 
useproper  diligence,  though  they  should  not  succeed. 

For  a  false  affirmation  only  respecting  the  quality  or  value  of  n 
tUng,  without  warranty,  it  seems  no  action  can  be  maintained.  2 
Cro.  4 ;  1  Sid.  146  j  2  Cro.  197  ;  1  Lev.  102. 

For  a  reasonable  use  of  a  roan's  right,  though  to  th«  inconvenience 
of  another,  no  action,  can  be  maintained,  as  if  a  butcher  use  tus  trade 
in  a  proper  place,  though  to  the  annoyance  of  his  neighbour,  or  if  a 
man  erects  a  house  and  interrupts  the  prospect  of  another.  9  Co. 
$8b;  1  Sid.  167;  2  Cro.  169, 

This  action  cannot  be  maintained,  if  it  appears  that  the  act  wa9 
inevitable,  and  without  any  negligence,  or  where  there  is  negligence 
in  both  parties.     3  East,  593.    See  2  W.  Bl.  896 ;  Stra.  596. 

But  if  a  man  puts  up  a  spout,  or  does  any  act  on  his  own  ^oil,  to 
the  injury  of  anomer,  as  by  causing  water  to  flow  upon  his  land,  an 
action  may  be  maintained.     See  Str.  634 ;  1  Ld.  Kay.  272. 

DECLARATIONS  IN  CASE  FOR  MISFEASANCE,  NONFEASANCE, 

NEGLIGENCE,  MALFEASANCE,  &q. 

For  can-        For  that,  OH  &c.,  in  S  aforesaid,  to  wit,  ip  the  main-* 

drfJtog  a    street,  two  of  the  plaintiflPs  daughters  were  ridiAg  there 

J^J?         in  the  plaintiflF's  chaise,  of  the  value  of  &c. ;  and  the  said 

p^tiflfs    D's  team,  whereof  he  then  had  the  sole  management^ 

**'*^'       was,  at  the  same  time  passing  along  in  the  same^  street. 

And  the  plaintiff  avers,  that  the  said  D,  then  and  there^ 

so  carelessly  and  negligently  managed  his  team  aforesaid, 

that  his  cattle,  which  were  then  and  there  drawing  the 

said  D's  team  aforesaid,  drew  the  same  upon  and  against 

the  chaise  aforesaid ;  so  that  the  chaise  aforesaid,  with 

the  plaintiff^s  daughters  aforesaid  in  it,  was,  through  the 

negligence  of  the  said  D,  overturned  by  the  team  afore* 

said,  and  so  broken  and  shattered  thereby,  that  the  same 

chaise  was  rendered  altogether   unfit  for  use,  and  the 

plaintiff's  daughters  aforesaid  were  in  great  hazard  of 

their  limbs  and  lives,  to  the  damage  &c.        R.  Dana. 

Note.  Unless  the  plaintiff  has  a  right  to  waive  the  force  in  this 
case,  it  may  be  doubted  whether  Case  can  be  maintained.  See  3  Easl» 
593.  See  also  8  T.  R.  188.  According  to  the  current  of  authorities 
it  would  be  safe  to  declare  in  Trespass ;  for  the  injury,  though  arising 
from  defendant's  carelessness,  is  direct. 

Forihe  Fof  that  whereas  the  plaintiff,  on  &c.,  at  &€.,  was 

Saw  o7d«.  possessed,  and  the  owmer  of  a  certain  chaise,  of  the  talue 
feDdaiit*s  of  &c.,  and  of  a  certain  horse,  which  was  then  and  there 
T^^'bis  harnessed  to  said  chaise  ;  and  the  plaintiff  was  then  and 
H^^^  there  sitting  and  riding  in  said  chaise,  so  harnessed,  in  a 
fSSintiff's   certain  public  highway,  there  called  Boston-Street.  And 

rhaiin  ^  f 
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whereasi  there,  on  the  same  day,  the  said  D  was  possess^ 
ed  of  a  certain  stage*coach  or  carriage,  and  also  of  four 
horses,  drawing  the  same  through  and  along  said  street ; 
and  the  said  D,  then  and  there,  bj  a  certain  servant  of 
him,  the  said  D,  had  the  care,  government,  and  di- 
rection of  the  said  stage-coach  or  carriage,  and  horses ; 
yet  the  said  D,  not  minding  nor  regarding  his  duty  in  this 
behalf,  then  and.  there  by  his  said  servant,  so  negligently 
and  unskilfully  managed  and  behaved  himself  in  this  be- 
half, and  so  ignorantly,  carelessly,  and  negligently  drove 
and  managed,  guided,  and  governed  said  stage-coach  or 
carriage,  and  horses,  that  the  said  stage-coach  or  carriage 
of  the  said  D,  for  want  of  good  and  sufficient  care  and 
management  thereof,  and  of  the  horses,  then  and  there 
drawing  the  same,  as  aforesaid,  then  and  there  struck 
agamst  the  said  chaise  of  the  plaintiff,  with  such  force 
and  violence,  that  his  said  chaise,  wherein  he  was  then 
and  there  sitting  and  riding  as  aforesaid,  was  thereby 
overset,  broken  to  pieces,  and  destroyed,  and  the  plaintiff 
thrown  with  great  violence  from  and  out  of  his  said 
chaise,  upon  and  against  the  ground,  and  thereby  his 
thigh,  hip,  and  body,  were  greatly  bruised,  and  his  life 
endangered,  &c«  Burnham  v.  Paine,  S.  J.  Court,  1802. 
Judgment  for  plaintiff.  S.  Putnam. 

For  that  the  said  D,  at  &c.,  on  &c.,  was  one  of  the  ^f^^J^; 
pilots  for  the  port  of  &c.,  duly  appointed  and  sworn,  ac-  ning  sUp 
cording  to  law  in  such  case  made  and  provided,  with  a  *««>'*«*^ 
branch  or  warrant  for  the  due  execution  of  the  duties  of 
said  office,  and  entitled  to  the  legal  fees  of  pilotage,  ac- 
cording to  the  law  aforesaid ;  and  for  that  the  said  plain- 
tiff was  then  and  there  owner,  and  in  possession  of  a 

certain  ship,  called  &c.,  burthened  about tons,  and 

laden  with  a  valuable  cargo  of  &;c.  [merchandise']  lying  in 

the  port  of ,  which  ship  then  and  there  drew  more 

than  nine  feet  of  water,  to  wit, feet  of  water,  and 

was  bound  out  of  said  port,  with  said  cargo  on  board,  to 
proceed  on  a  voyage  to  &c.  And  the  said  D,  then  and 
there,  in  the  execution  of  his  said  office,  as  one  of  the 
pilots  aforesaid,  for  the  said  port,  and  for  the  legal  fees  of 
pilotage,  took  upon  himself  all  the  charge  of  piloting 
said  ship,  out  of  said  port,  and  promised  the  plaintiff  that 
he  would  faithfully  do  the  same ;  yet  the  said  D,  not  re- 
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garding  the  duties  of  his  said  office,  nor  the  chaise  he 
bad  taken  upon  himself,  as  aforesaid,  so  ignorantly,  neg- 
ligently, ancl  unskilfully  managed  said  ship,  in  piloting 
her  out  of  said  port,  that  be  run  the  said  ship  aground 
on  certain  rocks  in  the  said  port ;  by  vvhich  means^  * 
the  said  ship  was  greatly  damaged  in  her  bottom, 
sheathing,  planks,  and  timber,  and  great  part  of  her 
cargo  was  damaged  and  wasted ;  and  \he  plaintiff  has 
been  put  to  great  expense  in  repairing  and  refitting 
the  said  ship,  and  unlading  '  her  cargo,  and  relading 
the  same  on  board  other  vessels,  and  hath  wholly  lost 
the  use  of  said  ship,  from  that  time  to  this ;  all  which  is 
&c.     Thomas  v.  Bunt.  T.  Parsons, 

AguDft  First  Count.     For  that  the  said  plaintiffs,  at  &c., 

iwcM^     on  &c.,  were  the  owners,  and  lawfully  possessed  of  a 
lestnew     Certain  fishing  boat,  called  &c.,  burthened  about  thirteen 
ter  b^-  tons,  then  and  there  lying  at  anchor,  and  employed  in 
"hi^nd  f  ^'^^  fishery,  with  the  articles,  mentioned  in  the  schedule 
pU*8.boar,  hereto  annexed,  on  board  the  said  boat,  being  also  the 
Iie*wM     pr^P^r^y  ^f  ^hc  said  plaintiffs ;  and  the  said  D  and   E 
mink.        were,  then  and  there,  the  owners  and  in  possession  of  a 
certain  ship,  called  &c.,  then  and  there  being  and  sailing, 
of  which  one  A,  then  and  there  had  the  care  and  manage- 
ment, and  was  the  master,  duly  appointed  by  the  said  D 
and  £,  and  for  whose  negligence,  carelessness,  and  un- 
skilfulness,  as  master  of  the  said  ship,  the  said  D  and  £ 
then  .were,  and  now  are  answerable ;  and  the  said  A, 
then  and  there  so  negligently,  carelessly,  and  unskilfully 
managed  and  steered  the  said  ship,  that  the  said  ship, 
for  want  of  good  and  sufficient  care  and  management 
thereof,  fell  foul  of,  run  down,  and  sunk  the  said  boat, 
with  the  said  articles  on  board  of  her,  by  reason  whereof 
the  said  plaintiffs  have  wholly  lost  the  said  boat,  with  all 
the  articles  aforesaid,  and  also  all  the  profit  and  benefit  of 
the  said  boat  in  the  fishing  business. 

For  can*       Second  Count.     And  for  that  the  said  plaintiffs,  at 

teld*ii'*'  ^^'»  ^^  ^^*^  \^ere  the  owners,  and  lawfully  possessed 

the  own-    |^  another  fishing  boat,  called  &c.,  burthened  about  thir- 

te<^n  tons,  then  and  there  lying  at  anchor,  and  employed 

in  the  fishery,  with  certain  articles  on  board  of  the  said 

boat,  other  than,  but  similar  to  those  mentioned  in  the 
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said  schedule,  being  also  the  property  pf  the  said  plain* 
tiffs ;  and  the  said  D  and  £  were  then  and  there  the 
owners,  and  in  possession  of  a  certain  ship,  called  &c., 
then  .and  there  being  and  sailing,  and  the  said  D  and  E 
.  then  and  there  so  negligently,  carelessly,  and  unskilfully 
managed  and  steered  the  said  ship,  that  the  said  ship, 
for  want  of  good  and  sufficient  care  and  management 
thereof,  fell  foul  of,  run  down,  and  sunk  the  said  other 
boat,  with  the  said  other  articles  on  board  of  her ;  by 
reason  whereof,  the  said  plaintiffs  have  wholly  lost  the 
said  boat,  with  all  the  articles  aforesaid,  and  also  all  the 
profit  and  benefit  of  the  said  boat,  in  the  fishing  business. 

Third  Count.     And  for  that  the  said  plaintiffs,  at  AgaiDgt 
&c.,  on  8tc-,  were  the  owners  and  lawfully  possessed  of  ^IJ^i?' 
another  certain  fishing  boat,  called  &c.,  burthened  about  n«"of . 
thirteen  tons,  then  and  there  lying  at  anchor,  and  em-  nmrnng 
ployed  in  the  fishery,  with  articles  other  than,  but  sim-  ^^^' 
ilar  to  those  mentioned  in  the  said  schedule,  on  board 
the  said  boat,  Jbeing  also  the  property  of  the  said  plain- 
tiffs ;  and  the  said  D  and  £  were  then  and  there  the 
owners,  and  possessed  of  a  certain  ship,  called  &:c.,  then 
and  there  being  and  sailing,  of  which  one  A,  then  and 
there  had  the  care  and  faianagement,  and  was  the  mas- 
ter, duly  appointed  by  the  said  D  and  £,  and  for  whose 
carelessness,  negligence,  and  unskilfulness,  as  master  of 
the  said  ship,  the  said  D  and  £  then  were,  and  now  are 
answerable ;    and  the  said   D  and  E,  by  the  said   A, 
master  of  the  said  ship,  as  aforesaid,  then  and  there  so 
negligently,    carelessly,    and    unskilfully    managed  and 
steered  the  said  ship,  that  the  said  ship,  for  want  of  good 
and  sufficient  care  and  management  thereof^  fell  foul  of, 
run  down,  and  sunk  the  said  boat,  with  the  articles  on 
board  of  her ;  by  reason  whereof,  the  said  plaintiffs  have 
wholly  lost  the  said  boat,  with  the  articles  aforesaid,  and 
also  all  the  profit  and  benefit  of  the  said  boat  in  the  fish- 
ing business  ;  all  which  is  to  the  damage  &c.     Pierce  r. 
Steams  J  5^.  Essex  S.J.  C  1797.  T.  Parsons. 

For  that  the  plaintiff,  at  &c.,  on  &c.,  owned  and  wasAfcainst 
possessed   of,    a   certain    fishmg   schooner,  called   &c.,^2]J;_^®' 
whereof  one  J.  F.  was  skipper  and  master,  which  wasn«^of 
there  lying  at  anchor  for  the  purpose  of  fishing  there,  ^mSSn^ 
and  the  said  D,  then  and  there  owned  and  possessed,  f<><^  o^ 
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pit*i.         a  certain  fishing  schooner,  called  &c.,  whereof  one  D.  S. 

^ooner ;    ^^^^^  skippcr  and  master,  then  sailing  on  the  high  seas ; 

uidA^^.  and  the  said  D.  S.^  his  servant  in  that  behalf,  then  and 
there  had  the  management  of  said  schooner,  owned  bj 
the  said  D  ;  yet  the  said  D,  by  his  said  servant,  so  neg- 
Ifgently  navigated  his  said  schooner,  that  she,  by  the 
negligence  of  the  said  D's  said  servant  and  skipper,  with 
great  force  struck  against  the  said  schooner  &c,,  then  at 
anchor,  as  aforesaid,  and  so  damaged ,  her,  that  the  bow- 
sprit, one  cable,  one  anchor,  and  ode  anchor  stock,  of 
and  belonging  to  her,  were  then  and  there  wholly  lost ; 
and  the  said  schooner  &c.,  and  her  rigging  were  then 
and  there  so  damaged  by  said  striking,  that  they  became 
wholly  unfit  for  pursuing  her  then  fare  of  fishing,  and 
the  same  was  totally  lost  thereby.  N.  Dane. 

NoTB.    Judgment  for  plaintiff:    S.  J.  C.  Essex,  1802.     Tkomdike 
▼.  Lee. 

AgainitOie      For  that  the  plaintiff,  on  &c.,  at  &c.,  was  the  mas- 
S^^for^^  ter  and  owner  of^  a  sloop,  called  the  S,  bnrthened  about 
nmniitf     -«—  tous,  and  worth  0 — ,  which  said  sloop  was  then 
pU'8.         and  there  riding  at  anchor,  well  secured  and  fastened, 
dbS?  &S?"  being  there  fully  loaded  and  bound  for  sea.     And  the 
with'spec-'  said  D  was  then  and   there  master,  and   on  board  of 
iaidamage.  another  sloop  Under  sail,  and  ought  carefully  to  have  con- 
ducted, guided,  and  managed  the  same ;  but  be  the  said 
D,  careless  of  his  duty  as  master  of  the  said  other  sloop, 
so   carelessly  and    negligently   navigated,   guided,  -and 
steered  her,  that  the  last  mentioned  sloop  struck   the 
sloop  of  which  the  plaintiff  was  master  and  owner,  and 
in  divers  places  rent  and  tore  away  the  mainsail,  parted 
the  cable,  and  broke  away  the  anchor  of  th^  sloop  of  the 
plaintiff  aforesaid ;  whereby  the  plaintiff  was  in  great 
danger  of  losing  his  sloop  aforesaid,  and  the  cargo  of  the 
same ;  and  much  other  damage  the  said  D  then  and  there 
did  to  the  plaintiff;  to  the  damage,  &c. 

J.  QUINCT,  JuN. 

For  care-  For  that  the  said  D,  on  &c.,  was  possessed  of  a  cer- 
i^^a  fi^  tain  close,  adjoining  to  another  close,  belonging  to  the 
on  deA*a«  plaintiff,  both  lying  in  &c.,  and  each  having  large  quan- 
whkh  set  tities  of  brush  and  other  combustibles  en  them,  as  the 
wood  fit*"  ^^  ^  ^^^^  knew ;  yet  the  said  D,  intending  to  iigure  the 
pfoiiicMF,  then  carried  and  set  fire  to  the  brush  in  Ins  the  said 
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D'(3  elose  aforesaidi  which  burnt  with  great  violence  and 
soon  consumed  the  said  D's  brush)  and  being  carelessly 
managed  by  the  said  D,  spread,  and  for  want  of  care  in 
the  said  D,  caught  the  brush,  young  trees,  and  wood  in 
the  plaintiff's  close,  and  bnrnt  fifty  trees  thereof,  and 
large  quantities  (being  twenty  loads)  of  woods,  all  of  the 
"ralue  of  0 — ,  to  the  damage,  &c. 

For  that  the  plaintiff,  oi^  &c«,  was,  and  still  is,  seized  For  em- 
and  possessed  of  about  fifty  acres  of  land,  in  said  M,  on  }^^  fijjj" 
which  there  was  a  barn  with  sixty  tons  of  hay  in  it ;  and  on  deft's. 
a  fruitful  orchard  was  also  on  said  land ;  of  aU  which  the  l^reby 
said  D  was  well  knowing ;  yet  the  said  D,  on  &c,,  at  p»f».bam 
M  aforesaid,  wittingly  kindled  a  fire  on  his  the  said  D's  I^^' 
land,  next  adjoining  to  the  plaintiff's,  and  at  the  distance 
of  sixteen  rods  from  the  plaintiff's  said  land,  and  so  negli- 
gently watched  and  tended  the  said  fire,  that  the  said 
fire  came  into  the  plaintiff's  said  land,  consumed  said 
bam,  and  the  hay  therein  of  the  value  of  j^— *,  and  six 
fat  s^eep,  of  the  value  of  $ — 'j  there  in  said  barn  being, 
and  also  forty  five  rods  of  log  and  rail-fence,  of  the  value 
of  0 — ,  and  killed  forty  fruit-bearing  apple-trees  in  said 
orchard,  and   consumed   and  destroyed   the  plaintiff^* 
grass  growing  on  said  land  ;  to  the  damage  &c.     Hara- 
ing  V.  Cutler.  Thacher. 

For  that  whereas,  according  to  the  law  and  custom  of  For  kmd- 
the  land  hitherto  used  and  approved,  every  person  is  bound  ^  ^ 
to  keep  his  fire  safe  and  secure,  by  day  and  by  night,  so  ture 
that  no'damage  may  accrue  to  his  neighbours,  for  want  of  I^S!^5Ld 
ffood  car«  of  his  fire.  And  whereas,  on  &c.,  thte  plaintiff  was,  »*  w«e 
and  ever  smce  has  been,  seized  m  nis  demesne,  as  oi  tee, 
of  a. certain  tjract  or  lot  of  woodland,  being  in  &c.|  con- 
taining about  — —  acres  ;  and  the  said  D  was  theot  and 
ever  since  has  been,  seized  and  possessed  of  another  tract  of 
land,  in  &c.  aforesaid,  near  to  the  plaintiff 's  lot  of  wood- 
land aforesaid,  the  said  D,  afterwards,  i;i2:.  on  &c.,  at  &c., 
did  rashly  and  inconsiderately  kindle  a  fire  in  a  certain 
pasture,  parcel  of  his  the  said  D's  tract  of  land  aforesaid, 
and  then  and  there  so  negligently,  carelessly,  and  incon- 
siderately kept  his  said  fire,  that  for  want  of  good  care 

thereof,  acres  of  the  plaintiff's  lot  of  woodland 

aforesaid,  were,  by  that  same  fire,  burnt  over  and  greatly 
damaged,  and  all  the  trees  then  standing  and  growing 

37 
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upon  the  said  — —  acres  of  woodland  aforesaid,  of  the 

plaintiff,  being in  number,  and  of  the  value  of  $ — , 

were  burnt,  killed,  and  utterly  destroyed ;  to  the  dam- 
age &c.  JoNA.  Sewall. 

immode-  ^or  that  the  said  D,  at  &c.,  on  &c.,  hired  of  the  plain- 
£^!?h^"  tiff  a  certain  horse  of  the  plaintiff,  to  ride  from  A  to 
B,  in  the  same  county  and  back  again,  for  a  certain 
sum  of  money  between  them  agreed  upon,  and  the  plain- 
tiff then  and  there  delivered  to  the  said  D  the  said  horse, 
to  ride  as  aforesaid  ;  and  the  said  D  the  said  horse  then 
and  there  so  immoderately  rode,  that  by  reason  thereof, 
and  for  want  of  due  care  of  the  said  horse,  the  said  horse 
thereafterwards,  on  &c,,  died ;  which  is  to  the  damage, 
&c.  T.  Parsons. 

■ 

Orerioad-        For  that  the  plaintiff,  on  &c.,  at  &c.,  had  delivered  to 
SSd^mt^y  the  said  D  a  certain  gelding  of  the  plaintiff,  to  ride  from 
driving  a    A  in  the  county  of  B,  to  C  in  the  county  of  E ;  but  the 
^'^*        said  D,  on  the  same  day,  at  said  A,  so  grievously  over- 
loaded, and  so  immoderately^  and  with  such  unreason- 
able swiftness  rode  the  said  gelding,  that  the  said  geld- 
ing thereafterwards,  on  the  same  day,  by  means  of  such 
immoderate  overloading  and  unreasonable  riding,  died ; 
to  the  damage,  &c.     2  Ins.  Cler.  189. 

|^w«^-        For  that  whereas,  on  &c.,  at  &c.,  the  plaintiff  was 
til'?boAt,  possessed  of  a  certain  fishing-boat,  called  &c.,  of  the 

of wwTit  v^l"®  ^^  ^—^  ^y'^^S  in  the  harbor  of  said  S,  against  the 
was  carried  sidc  of  a  Certain  wharf,  there  called  the  Key,  and  tied 
by^die  cur-  ^j^j^  ^  certSifi  ropc,  called  a  fast,  unto  a  cen^iin  post  on 
*^»t  a     said  wharf,  as  of  his  proper  fishing-boat ;  and  being  so 
madir^    possessed  thereof,  said  D,  contriving  and  maliciously  in- 
juied.        tending  to  spoil  and  deprive  said  plaintiff  of  all  benefit 
and  advantage  of  his  said,  boat,  did  then  and  there  mall- 
ciousiy  untie  said  rope  wherewith  said  boat  was  tied  as 
aforesaid ;    whereby   the   said  boat   did  float  with  the 
stream  ;  and  the  water  in  said  harbor  then  running  with 
great  force  towards  the  stone  bridge  at  S  aforesaid,  the 
said  boat  was  thereby  driven  by  the  stream  against  said 
bridge,  with  so  great  force,  that  the  same  boat  was  there- 
by much  broken  and  damaged  ;  to  the  damage  &c.    J5a- 
hun^  243. 
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For  that  one  A.  B.,  on  &c.,  at  &c.,  made  a  certain  ^or  obut- 
bUl  indented,  sealed  with  the  seal  of  the  said  A.  B.,  for  SSeS^? 
a  debt  of  $ — ,  by  which  said  bill,  the  said  A.  B.,  was  ^^^,'^g^y, 
held  to  the  plaintiff  in  said  sum,  to  be  paid  to  the  plain-  Sebt.^"^ 
tiff  at  a  certain  day  now  past,  which  said  bill  the  plain- 
tiff did  on  &€.,  at  &c.,  deliver  to  said  D,  to  be  prosecut- 
ed against  said  A.  B.,  upon  an  action  of  debt  for  said 
$ — ,  upon  said  bill.     And  the  said  D,  in  consideration 
of  $ —  to.  him  beforehand  paid,  did  then  undertake  and 
promise  to  prosecute  said  suit  for  the  plaintiff,  for  the 
debt  aforesaid,  in  form  aforesaid ;' yet  the  said  D,  after- 
wards, on  &c.,  at  &;c.,  deceitfully  and  fraudulently,  the 
said  bill  in  divers  parts  and  places  thereof,  erased  and 
obliterated  divers  words,  so  that  the  said  bill  is  of  no 
force ;  and  the  plaintiff,  for  that  cause,  could  not  recover 
his  debt  aforesaid  ;  to  the  damage,  &c.     Bokun,  273. 

For  that  whereas,  on  &;c.,  at  &c.,  the  plaintiff  was  For  shoot- 
possessed  of  a  certain  spaniel  dog,  of  the  value  of  0 — ,  ^f**'*' 
as  of  the  proper  goods  of  him  the  plaintiff,  whereby  he 
received  benefit  and  profit ;  yet  the  said  D,  not  ignorant 
of  the  premises,  but  maliciously  intending  and  contriving 
to  injure  the  plaintiff  in  this  particular,  then  and  there 
discharged  a  certain  gun,  charged  with  gunpowder  and 
shot,  at  and  upon  said  spaniel  dog  of  the  plaintiff,  where- 
by said  dog  .was  so  wounded,  that  he  then  and  there 
died ;  whereby  the  plaintiff  lost  the  benefit  and  profit, 
which  he  actually  received  of  said  dog,  and  was  thereby 
much  injured ;  to  the  damage,  &c-     Bohun,  204. 

Note.     It  would  be  safe  here  to^^'^J^^e  in  Trespws. 

For  that  one  A.  B.,  cvr&^c,  and  long  before,  was,  and  Forentic- 
stillis,  the  plaintiff's  apprentice .  and  servant,  and  duly  p,?.'''^^. 
bound  to  the  plaint^?  to  dwell  with  and  serve  him,  for  pn»tice. 

and  during  the  term  of years,  from  and  after  the 

d3j  of  &c. ;    of  all  which  the  said  D  was  well 

knovrino-;  yet  the  said  D,' contriving  to  defraud  and  de- 
prive the  plaintiff  of  all  the  profit  and  benefit  of  the  ser- 
vice of  said  apprentice,  did  on  &c.,  at  &c.,  entice  and 
procure  the  said  A.  B.,  then  being  the  plaintiff's  appren- 
tice and  servant,  as  aforesaid,  of  which  the  said  D  w^s 
knowing,  without  the  plaintiff's  leave,  and  against  his 
will,  to  depart  and   leave   the   plaintiff's  service;    by 
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tneatis  of  which  enticement,  the  said  A.  B.  afterwards, 
to  wit,  on  the  same  day.,  departed  and  left  the  plaintiff's 
service,  without  leave  and  against  the  plaintiff's  will* 
And  the  said  D,  afterwards,  on  the  same  day,  there 
knowing  the  said  A.  B.  then  to  be  the  plaintiff 's  servant 
and  apprentice,  received  and  admitted  him  the  said 
A.  B.,  into  his  the  said  D's  service,  and  has  ever  since 
retained  and  kept  him  therein ;  whereby  the  plaintiff  has 
lost  the  benefit  and  profit  of  the  service  of  his  said  ap* 
prentice  and  servant,  from  &c.,  aforesaid,  unto  this  day. 

.  R.  Dana. 

For  that  whereas,  one  A.  B.,  a  minor,  on  &c.,  and 
long  before,  was  and  still  is  the  plaintiff's  apprentice  and 
servant,  duly  bound  to  the  plamtiff,  to  dwell  with  and 
serve  him,  for  and  during  the  term  of  — r  years  from  &c. ; 
of  all  which  the  said  D  was  well  knowing,  yet  the  said 
D  contriving  to  defraud  and  to  deprive  the  plaintiff,  of  all 
the  profit  and  benefit  of  the  service  of  the  said  appren- 
tice, did  on  &c.,  at  &c.,  entice  and  procure  the  said 
A.  B.,  then  being  the  plaintiff's  apprentice  and  servant 
as  aforesaid,  and  whereof  the  said  D  was  well  knowing, 
as  aforesaid,  to  depart  and  leave  the  plaintiff's  service, 
against  hiS  will  and  without  his  consent,  and  by  means 
of  which  enticement,  the  said  A.  B.  afterwards,  viz.  on 
the  same  day  there  departed  and  left  the  plaintiff 'sser- 
vice,  without  his  consent  and  against  his  wUl ;  and  the 
said  p,  afterwards,  viz.  on  the  same  day  there  well 
knowmg  the  s^  A-  B,  to  be  the  phalntiff's  apprentice 
and  servant,  admitted  ^txd  received  the  said  A.  B.,  into 
his  the  said  p's  service,  ^d  has  ever  since  retained 
and  employed  him  the  said  A.  B.  therein,  and  harbored 
and  secreted  the  said  A.  B.  from  his  said  lawful  master, 
and  has  deprived  the  phintiff  of  all^e  benefit  and  pro- 
fat  ot  the  service  of  his  said  apprentice  ^nd  servant, 
from  &c.,  to  the  day  of  purchasing  this  wrh.-  to  the 
damage,  &c.      Quitter  v.  Hatch,  1796. 

S-    oEWxtL. 

For  that,  whereas  the  plaintiffs,  being  owners  of  a  cetl 
tain  ship,  called  the  Vansittart,  by  a  certain  charter  party 
of  affreightment,  dated  August  13,  1788,  let  the  same 
to  the  East  India  Company  [the  defendants],  to  freight, 
for  a  certain  voyage,  with  her  to  be  made,  in  trade  and 
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and  abo  in  warfere^  as  the  said  company,  or  any  of  their  ^^^HP^ 
governors  &c.  should  require  and  direct ;  and  therein  by  ah^^ 
and  thereby  the  plaintifis  co?enanted  with  the  said  ^^^ 
company^  that  the  said  ship  should  be  used  by  the  said 
company,  in  trade  or  warfare,  if  required  by  the  said  com- 
pany ;  that  the  master  should  observe  the  orders  of  the 
said  company ;  and  that  the  said  company  should  have 
power  to  displace  him  or  any  other  officer  or  officers  be- 
longing to  the  said  ship ;  and  the  plaintiff  avers^  that, 
afterwards,  to  wit,  on  &c.,  the  said  ship  sailed  on  her 
voyage  aforesaid,  and  in  the  service  of  the  said  company, 
and  that  the  said  company, '  afterwards  and  while  the 
said  ship  was  in  the  service  of  the  said  r*oropany  as  afore- 
said, without  the  knowledge  or  consent,  and  against  the 
will  of  the  plaintiffs,  employed  the  said  ship  in  and  upon 
a  certain  voyage  and  service,  not  being  a  voyage  and 
service  of  trade  or  warfare,  and  not  being  a  voyage  or 
service,  mentioned  in,  or  intended  to  be  warranted  by, 
the'  charty  party  aforesaid,  or  upon  which  the  said  ship 
ought  to  have,  been  employed^  to  wit,  in  and  upon  a 
certain  voyage  and  service  of  observation  and  discovery, 
in  and  to  a  certain  dangerous  sea  straight  or  passage, 
situate  to  the  eastward  of  a  certain  island,  called  the 
Island  of  Banca,  for  the  purpose  of  exploring  the  said 
sea,  straight,  or  passage ;  and  wrongfully  and  injuriously, 
without  the  knowledge  or  consent,  and  against  the  will 
of  the  plaintiffs,  kept  and  detained  the  said  ship,  in  the 
said  voyage  of  observation  and  discovery,  for  a  great 
length  of  time,  to  wit,  the  space  of  &c, ;  by  reason 
whereof  the  said  ship,  in  the  course  of  the  said  voyage 
of  observation  and  discovery,  was  stranded,  sunk,  and 
lost,  to  wit,  at  &c.  Levnn  ^c.  v.  East  India  Companj/. 
See  Peake  N.  P.  Cases,  241. 

For  that  the  isaid  D,  being  a  face  painter,  and  pretend-  ^^^^^^ 
ing  great  skill  in  painting,  the  said  plaintiff,  on  &c«,  at  not  taking 
fee.,  employed  the  said  D  to  paint,  well  and  artificially,  SkS^ 
a  portrait  of  the  said  plaintiff,  of  a  good  likeness,  and  ^-  This 
well  resembling  the  said  plaintiff,  for  the  sum  of  $ — ,  ^m 
which  was  then  and  there  paid  to  the  said  D,  by  the  said  2^*^^ 
plaintiff  for  that  purpose,  and  the  said  D,  then  and  there  amimpiit 
undertook  to  draw  the  said  portrait,  well,  earefully,  and 
skiUully,  of  a  good  likeness,  and  resembling  the  said 
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plaintiff;, and  although  the  said  D,  afterwards,  ihV.  on 
&€.,  at  &C.,  did  paint  for  the  said  plaintiff,  a  jportrait  of 
the  said  plainttiff,  and  then  and  there  deliver  the  same 
to  the  plaintiff,  yet  the  said  D  did  not  ^ell,  carefully, 
and  skilfully,  paint  the  said  portrait,  of  a  good  likeness 
and  resembling  the  said  plaintiff,  but,  on  the  contrary,  in 
painting  the  said  picture,  then  and  -  there  so  ignorantly 
and  unskilfully  behaved  himself,  that  the  said  portrait 
was  not  drawn  in  the  least  .like  or  resembling  the  said 
plaintiff,  and  the  painting  thereof  was  so  ignorantly  and 
unskilfully  done,'  that  the  said  portrait  was  and  is,  of  no 
use  or  value  wtatsoever ;  &c,     . 

«ecJton"      ^^'  ^^^^  whereas  one  C,  on  &c.,  at  &c.,  by  his  bond 

for  not  «u-  of  that  date,  bound  himself  in  the  sum  of  0 — ,  to  be  paid 

^ento''    to  said  A.  B.  on  demand  ;  and  afterwards,  the  said  A.  B. 

testator      made  his  last  will  and  testament,  and,  among  other  things, 

devised  the  residue  of  his  estate,  after  some  particular 

"  legacies,  to  the  plaintiffs,  his  children,  in  such  proportion 

as  by  his  last  will,  dated  &c.,  duly  proved,  approved,  and 

in  court  to  be  produced,  shall  appear ;  and  in  his  last 

will,  appointed  the  said  D,  and  one  E  and  one  F,  his 

executors ;  and  the  said  £  and  F  refused  said  trust,  but 

the  said  D  accepted  of  it ;  and  the  bond  aforesaid  came 

to  the  hands  of  the  said  D;  on  the  death  of  the  said 

testator,  to  wit,  on  &c.      And  the  said  D,  though  he 

was  bound  by  his  office  and  duty  of  executor,  to  sue  for 

and  recover  the  said  debt  then  immediately  ;  yet  he  hath 

refused  and  neglected  to  sue  for  the  same ;  but  held  the 

same  bond  in  his  hands  until  the day  of  &c.,  and 

then  delivered  the  same  to  the  plaintiffs,  and  though  often 
requested,  hath  not  sued  for  said  debt,  nor  empowered 
the  plaintiffs  to  sue  for  the  same,  but  still  unjustly  re- 
fuses so  tp  do ;  whereby  the  plaintiffs  have  entirely  lost 
the  debt  aforesaid,  and  the  same  is  become  desperate  and 
of  no  value,  by  the  default  and  wilful  negligence  of  the 
said  D,  no  jpart  thereof  being  paid  to  this  day ;  to  the 
damage  &c.  Gridley. 

For  that,  on  &c.,  at  &c.,  the  said  D,  being  master  of 
the  schooner  C,  received  on  board  the  said  D's  said  ves- 
sel,   quintals  of  good,  merchantable  fish,  in  good 


Against 
master  of 
ship  for 
not  dellT- 
erini 

g 


;ood8. 


order,  and  Well  conditioned,  to  be  by  him  the  said  D,  in 
his  said  vessel,  transported  to  some  port  in  Spain  or  Por- 
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tugal,  for  the  freight  of  ^ —  per  quintal,  and  there  de« 
livered  in  like  good  order  and  well  conditioned  as  afore- 
said, to  the  plaintiff  or  his  assigns.  Now  the  plaintiff 
in  fact  saith,  that  the  said  D,  accordingly  proceeded  in 
his  said  vessel,  with  said  fish  on  board,  to  Cadiz  in 
Spain,  and  there  arrived  with  said  vessel,  safe  from  the 
perils  of  the  seas ;  yet  the  said  D  did  not  deliver  said 
fish  there,  nor  in  any  other  part  of  Spain  or  [Portugal,  to 
the  plaintiff  or  his  assigns,  but  negligently  secured  and 
kept  the  same,  and  suffered  the  same  to  become  wet  and 
rotten ;  whereby  great  part  thereof  was  utterly  lost,  and 
all  damaged,  &c. 

First  Count.     For  that  whereas  the  plaintiff,  on  8zx:.,  By  owne« 
at  ficc,  was  owner  and  proprietor  of  a  certain  boat  or  dm^f,  for 
vessel,  called  a  keel;  and  being  so,^then  and  there,  at  J^^j^^ 
the  special  request  of  the  said  D,  retained  and  employed  of  goods, 
him  in  the  service  of  the  plaintiff,  to  be  master  and  com-  ^' 
mander  of  said  vessel,  and  to  receive  and  to  take  on 

board  thereof,  from  one  M,  at  a  place  called in  the 

county  of  &c., quarters  of  malt  of  the  plaintiff,  of 

the  value  of  J$f — ,  and  to  carry  and  convey  the  same  by 
water,  from  thence  to  B,  in  &c.,  and  at  said  B,  to  deliver 
the  same  to  one  A,  for  certain  wages,  hire,  or  reward,  to 
be  therefor  paid  by  the  plaintiff,  to  the  said  D,  as  master 
of  the  said  vessel.  And  although  the  said  D,  afterwards, 
on  &c.,  at  said  £,  had  and  received  from  the  said  M, 
the  whole quarters  of  malt  aforesaid  of  the  plain- 
tiff, and  afterwards,  on  the  same  day,  set  sail  and  depart- 
ed with  the  said  vessel  from  the  said  £,  towards  and 
for  the  said  B,  and  afterwards,  on  &c.,  arrived  at  «aid 
B,  witb  the  said  vessel,  and  on  the  same  day  last  men- 
tioned, at  said  B,  delivered  to  the  said  A,  apart  viz. 

quarters  of  said  malt ;  yet  the  said  D,  not  regarding  the 
doty-  of  his  employment,  so  badly,  carelessly,  negligently, 
and  improvidently  behaved  himself,  in  said  employment, 

and  took  so  little  and  bad  care  of quarters  of  the 

malt,  residue  of  the quarters  of  malt,  so  received  by 

him  as  aforesaid,  that  the  said  D  did  not  deliver  the 

same quarters  of  malt,  or  any  part  thereof  to  the 

said  A,  at  said  B,  or  elsewhere,  although  often  request- 
ed ;  but,  on  the  contrary,  by  and  through  his  own  mere 
neglect  and  default,  and  through  his  carelessness  and 
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improvidence,  suffered  the  same,  and  every  part  thereof, 
while  the  same  were,  and  continued  in  his  possession  as 
aforesaid,  for  such  carriage,  to  be  embezzled  and  wholly 
lost,  viz.  at  &c« 

Second  Count.  And  whereas  the  plaintiff,  on  &c., 
and  from  thence  to  &c.,  was  owner  and  proprietor  of 
another  vessel ;  and  the  said  D  was,  during  all  that  time, 
master  of  the  said  vessel,  retained  and  employed  as  such 
by  the  plaintiff,  and,  in  his  service,  to  navigate  the  same 
from  place  to  place,  and  to  take  care  of  the  last  mention- 
ed vessel,  and  of  all  goods  delivered  to  him,  as  such 
master,  or  put  on  board  the'  same  for  carriage  from 
place  Xo  pliice,  for  wages,  hire,  or  reward,  to  be  there- 
for payaUe  and  paid  by  the  plaintiff  to  him,  as  such  mas- 
ter of  the  vessel  aforesaid,  viz.  at  &c.  And  whereas, 
within  the  time '  aforesaid,  and  while  the  plaintiff  was 
owner  of  the  lastmentioned  vessel,  and  while  the  said 
D  was  master  thereof,  in  the  service  of  the  plaintiff,  viz. 
on  &c.,  the  said  D,  as  master  of  the  same  vessel,  receiv* 
ed  from  the  said  M,  by  order  of  the  plaintiff,  at  &c. 

aforesaid,  other quarters  of  malt,  of  the  value  of  fjf — ^ 

to  be  carried  and  conveyed  by  the  said  D,  in  the  last 
meldtioned  vessel,  to  &c.  aforesaid,  by  water,  and  to  be 
there  delivered  to  the  said  A  for  the  plaintiff.  And  al- 
though, &c.  [as  in  the  preceding  counts,  verbatim,  to  the 
conclusion.'] 

Note.  There  was  another  count  of  trover  for  sixteen  -quarters  of 
malt ;  and  it  was  moved  in  arrest  of  judgment,  and  objected,  that  the 
two  first  counts  were  in  the  nature  of  an  action  on  the  custom  of  the 
realm,  which  is  founded  in  contract^  and  cannot  therefore  be  joined 
with  trover,  which  is  a  tort ;  and  that  this  action  ought  to  have  been 
laid  upon  a  promise  and  undertaking  ;  and  not  being  so  laid,  was  ill. 
But  the  court  overruled  both  objections,  and  declared  the  counts  all 
well  joined.     Dickson  v.  CMon,  2  Wils.  319. 

^^^f  ^      For  that  the  plaintiff,  at  &c.,  on  &c.,  shipped  on  board 
embezzle-  the  schooner  of  said  D,  called  &c.,  then  bound  on  a  voy- 

mStoJand  ^S®  ^^  ^^^  ^^^^  ^'^  service,  to  &c.,  a  quantity  of  silver 
Crew.  and  gold,  to  wit,  &c.,  all  olF  the  value  of  $ — ,  with  the 
said  A,  the  said  D's  servant,  and  commander  of  his  said 
vessel  for  said  voyage,  and  for  whose  conduct  in  said 
service,  the  said  D  is  answerable ;  to  be  transported  in 
said  vessel,  on  the  plaintiff's  account  and  risk,  to  &c., 
there  to  be  delivered  to  the  plaintiff,  his  order  or  assigns. 
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he  or  they  paying  freight  therefor,  at  the  rate  of  $ — 
per  cent.,  with  primage  and  average  accustomed ;  and 
the  said  A,  in  his  said  capacity,  then  and  there  signed  a 
bill  of  lading,  according  to  the  custom  of  merchants, 
thereby  engaging  for  the  delivery  of  said  gold  and  silver, 
in  manner  aforesaid,  in  consideration  aforesaid  ;  whereby 
the  said  D,  according  to  the  custom  of  merchants,  then 
and  there  became  obliged,  that  the  said  gold  and  silver 
should  be  safely  kept,  the  dangers  of  the  sea  only  except- 
ed, and  transported,  and  delivered  as  aforesaid,  and  then 
and  there  promised  the  plaintiff  accordiogly.     And  the 

flaintiff  in  fact  says,  that  the  said  A,  master  of  the  said 
)'s  vessels  in  said  D's  service,  as  aforesaid,  arrived  safe 
at  &c.,  aforesaid  with  said  gold  and  silver,  and  that  the 
said  gold  and  silver  was  not  safely  kept,  biit  by  the  said 
D^s  master  aforesaid,  and  by  the  crew  of  said  D's  vessel, 
for  whom,  in  such  respects,  he  is  answerable,  was  there, 
on  board  said  vessel,  on  &c.,  converted  to  their  own 
use  and  embezzled,  and  was  never  delivered  to  the  said 
plaintiff,  nor  to  his  order,  nor  to  his  assigns,  though  often 
requested  thereto,  and  though  the  plaintiff  was  ever 
ready  to  pay  the  freight,  primage,  and  average  aforesaid ; 
by  means  whereof,  the  said  D,  according  to  the  usage 
and  custom  of  merchants,  became  obliged  to  pay  the 
plamtifT  his  damages,  thereby  occasioned,  which  the 
plaintiff  avers,  amount  to  ;^— ,  on  demand;  yet  though 
requested  &c.  Pratt. 

For  that  whereas,  according  to  the  law  and  custom  of  ^^^^ 
the  land,  the  innkeepers  that  keep  common  inns  to  lodge  fortuifer- 
travellers  therein*  who  abide  in  tlie  same,  are  bound  to  ^§^1^^ 
keep  their  goods  and  chattels,  being  within  those  inns,  to  stray 
day  and  night  without  diminution,  pilfering,  or  loss,  so  ^"^^^  ^' 
that  no  damage  or  loss  may  happen  to  any  such  travel- 
lers, or  such  guests,  for  want  of  due  care  in  such  inn- 
keepers or  their  servants ;  and  the  said  plaintiff,  on  &c,, 
at  &c.,  being  lodged  in  the  inn  of  the  said  P,  had  a  cer- 
tain gelding,  of  the  value  of  ^ — ,  within  that  inn,  and 
delivered  the  same  to  the  said  D,  then  and  there  to  be 
safely  kept ;  nevertheless,  the  said  D,  knowing  the  said 
gelding  to  be  within  his  inn,  the  same  day  and  place,  did 
so  negligently  keep  said  gelding,  that  the  said  gelding,  for 
want  of  safe  keeping  thereof,  by  the  said  D,  and  his 
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servants,  went  forth  and  wandered  from  the  said  inn ; 
whereby  the  said  plaintiff  not  only  lost  the  use  and  profit 
df  the  said  gelding  in  going  on  his  said  journey,  in  doing 
necessary  and  important  business,  but  the  same  thereby 
remained  undone ;  and  the  said  plaintiff  expended  and 
laid  out  divers  sums  of  money,  not  only  by  reason  of  the 
want  of  his  said  horse,  but  also  the  said  plaintiff  always, 
from  the  said  day  &c.,  lost  the  use  and  benefit  of  his 
sM  gelding.  And  the  said  D  hath  not  delivered  to  the 
said  plaintiff,  his  said  gelding,  although  the  said  D,  on 
fee,  at  &e.,  was  thereto  requested,  but  hitherto  hath  re- 
fused, and  still  doth  refuse  so  to  do,  or  make  jhim  any 
satisfaction  for  the  same,  &c.     Mod.  tint  144. 

^SriS?*for       ^^^  ^^^^  ^"^  ^^^^  ^>  ^^  ^^'^  ^^^  ^^"S  before,  was, 
not  deUv-   and  ever  since  hath  been,  and  now  is  a  common  carrier 

^o&,  &c.  ^^  goods  and  chattels,  and,  during  all  that  time,  hath  been 
used  to  carry  for  gain  and  hire,  the  goods  and  chattels 
of  all  persons  whatever,  requesting  thereto,  from  A  to 
B^  and  thence  back  again  to  A.  And  whereas,  by 
the  laws  and  custom  of  the  land,  every  common  carrier, 
who  receives  any  goods  and  chattels  of  any  person,  for 
gain,  hire,  and  profit,  to  carry  the  same,  is  bound  to 
carry  the  same  without  diminishing  or  losing  any  part 
thereof,  so  that  no  damage  whatever  may  happen  there- 
to>  by  default  of  such  common  carrier,  or  his  servant ;  and 
whereas  the  said  plaintiff,  on  &c-,  at  &c.,  was  possessed 
of  &c.,  as  of  his  proper  goods  and  chattels;  and  the 
said  plaintiff,  being  so  possessed  thereof,  on  the  same 
day,  at  &c.,  delivered  to  said  D,  said  goods,  to  carry 
the  same  safely  and  securely,  from  A  aforesaid,  to  B 
aforesaid,  and  there  to  be  delivered  to  the  said  plaintiff; 
and  the  said  D  then  and  there  had  and  received  the  said 
goods,  to  be  carried  and  delivered  in  manner  above  set 
forth ;  yet  the  said  D  hath  not,  at  any  time  since  the 

said  - — --  da^  of -,  delivered  said  goods  to  him  the 

said  plaintifi^  as  he  ought  to  have  done ;  but  instead 
thereof,  the  said  goods,  afterwards,  on  &c.,  at  &c.. 
Were  wholly  lost,  for  want  of  due  care  and  preservation 
of  the  same  by  him,  the  said  D ;  to  the  damage,  &c. 
Mod.  Ent.  146. 

Note  1.     Judgment  was  arreited  in  this  case,  after  a  verdict ;  be- 
cause trover  was  joined  in  the  same  declaration  ;  whereas  a  contract 
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and  tort  could  not  be  joined  together.  1  Salk.  10.  And  see  1  jSid. 
244  ;  but  quere  of  this  determination,  for  contra.    2  Wils.  319. 

Note  2.  4  T.  R.  264.  If  one  he  entrusted  with  my  goods,  and 
pat  them  into  a  third  person's  hands,  contrary  to  orders,  I  may  declare 
against  him  in  trover  and  conversion ;  l^ut  otherwise,  if  he  misdeUver 
them  merely  by  mistake. 

If  the  consignor  of  goods  deliver  them  to  a  particular  carrier,  by  or- 
der of  consignee^  and  they  be  afterwards  lost,  the  consignor  cannot 
maintain  an  action  against  the  carrier  for  the  loss,  although  he  paid 
for  tlie  booking  of  the  goods ;  for  the  delivery  of  the  goods  to  such  a 
carrier,  is  a  delivery  to  the  consignee,  who  alone  may  bring  the  action. 
And  the  court  declared,  that  the  question,  in  whom  the  legal  right 
was  Tested,  governed  ail  cases  of  this  kind  ;  and  that  the  former  cases, 
5  Bur*  2680,  I  T.  R.  650,  went  upon  the  special  agreement  between 
the  carrier  fuid  the  consignor.  8  T.  R.  330,  D(m$  v.  Peek.   {MSS») 


%  Disturbance^  Nuisance j  ^. 

This  action  lies  for  a  disturbance  in  the  use  of  any  right,  orivilege, 
or  interest,  which  a  man  has  a  right  to  enjoy ;  thus  it  may  be  main- 
tained for  any  act,  which  prevents  a  man  from  using  a  right  of  com- 
mon, a  right  of  way,  a  seat  in  a  church,  inc.  in  as  advantageous  a 
manner,  as  he  otherwise  might,  and  as  be  is  entitled  to  do.  It  lies 
for  inclosing  a  parcel  of  common  land;  or  for  surcharging  it;  or 
for  digging  or  ploughing  up  the  soil,  &c.  So  it  may  be  maintained 
for  stopping  a  way  ;  or  ploughing  it  up ;  or  damaging  it  with  teams, 
&c.     Lut.  111.     1  Vent.  275. 

So  this  action  may  be  maintained  for  taking  toll  -  of  one,  who  is 
entided  to  pass  toll  free,     l  Sal.  12. 

So  it  Kes  for  interrupting  or  diverting  a  water-course ;  stopping  a 
drain ;  stopping  ancient  lights,  be.  2  Wik.  174 ;  7  Mass.  R.  313 ; 
13  Mass.  R.  507. 

So  it  lies  against  the  officers,  presiding  at  elections,  for  unjustly 
refusing  the  vote  of  a  qualified  voter,  and  even  although  they  exer- 
cise their  judgment  honestly.  ... 

It  lies  also  for  a  nuisance ;  such  as  erecting  works  injurious  to  the 
health  ;  or  which  spoil  tlie  grass  or  corn ;  or  hurt  the  cattle  of  a 
neighbour.     1  Bur.  260.  .      j-    i       • 

It  lies  also  for  not  repairing  fences ;  of  not  keeping  ditches  m  or- 
der ;  so  tliat  their  contents  overflow  in  consequence.  Cro.  Ehz.  191. 

This  action  for  a  nuisance  is  local,  f^arren  v.  JVM.  1  Taunt. 
379. 

DECLARATIONS  IN  CASE  FOR  DISTURBANCE,  NUISANCE,  &c. 

For  that  whereas  the  plaintiff,  on  &c.,  and  continually  Fc^d«*. 
from  thence  hitherto,  was  possessed,  and  yet  is  possess-  dentiighti 
ed,  of  and  in  an  ancient  messuage,  situate  &c.,  for  a  term  ^^^, 
of  divers  years,  then  and  yet  to  come  and  unexpired,  tognew 
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and  of  twenty-one  windows,  in  and  upon  part  of  the 
south  side,  and  of  eight  windows  in  and  upon  part  of  the 
east  side  of  the  said  messuage,  in  and  through  which 
said  windows,  light  into  said  messuage,  on  the  said  ■ 

day  of  &c,9  wad  let,  and  was  accustomed  to  be  let,  and 
then  and  yet  ought  to  be  let,  for  the  enlightening  of  his 
said  house ;  yet  the  said  D  and  £  [defendants],  not 
Ignorant  of  the  premises,  but  maliciously  contriving  and 
intending  to  deprive  the  plaintiff  of  the  use  and  benefit 

of  the  said  windows,  afterwards,  viz.  on  the  said  

day  &c.,  at  &c.  aforesaid,  a  certain  edifice  so  near  the 
said  windows  of  the  said  house  of  the  plaintilff,  built  and 
erected,  and  from  thence  until  the  day  of  the  purchase 
of  this  writ,  continued  ;  and  thereby  the  said  windows 
were  stopped  up  and  darkened;  whereby  the  plaintiff*  was, 
during  all  that  time,  deprived  of,  and  lost  the  use  and 
benefit  of  the  said  windows;  &c.     See  Ldlly  EnU  81. 

Note.  In  this  action,  Salk.  460,  714,  a  motion  was  made,  in  arrest  of 

,    judgment,  that  the  messuage  was  not  alleged  to  be  an  ancient  one ; 

but  being  aAer  verdict,  the  court  disallowed  it,  and  seemed  inclined 

to  think  the  declaration  would  have  been  good  on  demurrer ;  and  it 

was  BO  ruled.     1  Vent.  237,  239.     {MSS,) 

If  a  man  builds  a  new  house  ana  sells  it,  and  aflerwards  sells  the 
land  adjoining,  to  another,  if  such  purchaser  erects  a  building  so  as  to 
darken  the  lights  of  the  first  house,  this  action  maj  be  maintained 
against  him.     Ray*  87;  1  Lev.  122. 

b*'a*"ri*        ^^^  *^^^  whereas  the  plaintiff,  on  &c.,  was,  and  from 
near^it's.   thence  hitherto  hath  been,  seised  in  his  demesne,  as  of 
hol^,^..  ^*?^»  ^^  ^  certain  dwellinghouse,  with  the  appurtenances, 
00  that  Ae  situate  in  &c.,  then  in  the  occupation  of  one  E.  F.,  as 
Sted^n'  tenant  thereof,  in  the  right  of  the  plaintiff,  the  said  D, 
mcntoiFrtie  fi^^  knowing  the  premises,  and  maliciously  intending  to 
rent,  and    injure  the  plaintiff  in  his  estate  of  inheritance  in  the  said 
tti!^.  dwellinghouse  &c.,  on  &c.,  at  &c.,  wrongfully  and  un- 
justly, erected  and  built  a  certain  privy  near  to  the  wall 
of  the  said  dwellinghouse,  and  continued  the  said  privy, 
for  a  long  time,  viz.  from  thence  hitherto,  and  during  all 
that  time,  permitted  the  same  to  be  full  of  ordure,  ex- 
crement, and  filth,  whereby  the  said  ordure  &c.,  on  &c-, 
and  on  divers  other  days  and  times,  between  that  day 
and  the  day  of  the  purchase  of  this  writ,  there  soaked 
and  penetrated  through  the  wall  of  the  said  dwelling- 
house,  and  thereby  greatly  mouMered,  rotted,  and  spoiled 
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the  said  wall ;  and  by  reason  thereof,  and  by  the  nasty, 
noisome,  foul,  and  stinging  stench^  vapors,  and  smells^ 
arising  from  the  said  privy,  and  from  the  same,  penetrat- 
ing and  ascending  into  the  said  dwellinghouse,  the  same 
was  and  hath  been  greatly  annoyed,  and  rendered  noi- 
some ;  and  the  said  £•  F.,  on  that  account,  and  for  no 
other  cause,  within  the  time  aforesaid,  to  wit,  from  &c. 
to  &c.,  would  not  continue  to  hold  the  said  dwelling- 
house,  as  tenant  thereof,  without  a  great  abatement  of 
the  rent  thereof,  and  on  &c.,  surrendered  up  the  said 
dwellinghouse  to  the  plaintiff,  and  would  not  continue 
tenant  thereof  any  longer  ;  and  the  said  dwellinghouse, 
by  means  thereof,  continued  without  any  tenant  for  a 
long  time,  to  wit,  for  the  space  of  two  years  then  next 
following ; 

Note.  In  the  above  case,  if  the  tenant  had  not  obtained  an  abate- 
ment of  the  rent,  be  might  have  maintained  this  action  for  the  nui- 
sance during  his  tenancy,  and  the  landlord'  would  have  had  no  right 
of  action  to  recover  damages  during  that  time  ;  but  on  account  of  the 
abatement  of  the  rent,  and  the  eventual  loss  of  the  tenant,  this  action  * 
might  be  maintained  by  the  landlord  for  the  nuisance  during  the  ten- 
ancy ;  but  the  tenant  could  maintain  no  such  action  after  the  abate- 
ment of  the  rent.  See  3  Wils,  461  ;  3  Pick.  348.  But  where  the  in- 
jary  is  to  the  reversion,  as  well  as  the  possession,  the  action  may  well 
be  maintained  by  the  landlord,  for  the  injury  to  his  estate,  as  well  as 
by  the  tenant  for  the  injury  done  to  his  possession.  See  I  M.  &  S. 
239,  334 ;  3  Lev.  209. 

If  a  nuisance  is  erected  during  the  life  of  a  testator,  the  deviaee 
may  have  an  action,  if  it  is  continued  afterwards.     2  Cro.  231. 

For  that  whereas  the  said  P-  P.  on  &c.,  was  seized  For  ^ 
of  and  in  a  dwellinghouse,  with  the  appurtenances,  in  fJSL* 
&c.,  whereof  a  house,  called  the  garden-house,  other-  whereby 
wise,  the  house  on  the  wall  and  a  garden,  then  were  L/wST* 
parcel,  in  his  demesne  as  of  fee ;  and  being  so  thereof  J^®^^. 
seised,  the  said  A.  A.,  B.  B.,  C.  C,  and  D.  D.  well  know- 
ing the  premises,  but  maliciously  contriving  and  intend- 
ing to  hinder  and  deprive  the  said  P.  P.  of  the  profit 
and  advantage  of  the  said  house,  called  the  garden-house, 
&c.,  and  unjustly  to  aggrieve  the  said  P.  P.,  on  the  said 
■  day  of  &C-,  did  dig  stones  in  a  certain   piece  of 

ground,  called  &c.,  in  aforesaid,  so  that  the  said 

house  and  three  hundred  perches  of  a  stone  wall,  inclos- 
ing the  said  garden,  afterwards,  to  wit,  on  &c.,  entirely 
tumbled  and  fell  down  upon  the  ground,  in  the  said  piece 
of  land,  so  dug,  &c.     2  Saund.  397. 
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Note.  This  declaration  wasadjudged  good  <m  a  writ  of  error  brouffbt 
to  reverse  the  judgment.    Smith  ct  cU,  v.  MartiHy  2  Saund.  394.  {M/^.) 

It  is  said,  if  a  man  dig  a  pit  in  his  land,  so  near,  that  my  land  &lls 
into  the  pit,  this  action  may  be  maintained.  But  if  a  man  build  an 
house,  and  make  cellars  upon  his  soil,  whereby  an  house  newly 
built  in  an  adjoining  soil,  falls  down,  no  action  can  be  maintained. 
See  1  Sid.  167;  2  RoL  565, 1.  10.  See  the  case  qf' Thurston,  in 
12  Mass.  Ri  220. 

For  erect-       Fof  that  the  plaintiff,  ever  since  the day  of  &c., 

a%ve pit's,  has  been  seised  in  his  demesne,  as  of  fee,  and  has  beea 
dam,  &c.  J^  actual  possession  of  an  ancient  grisc-mill,  or  water"* 
mill  to  grind  corn,  situate  on  a  rivulet  or  stream  in  &c», 
called  &c.,  together  with  an  ancient  dam,  to  raise  a  head 
of  water  so  high  as  should  be  necessary  for  said  mil], 
and  of  having  the  whole  water  of  said  stream,  without 
obstruction  or  impediment,  flow  into  said  pond,  for  the 
benefit  of  said  mill,  as  ancient  rights  and  privileges  ap- 
purtenant to  said  mill ;  yet  the  said  D  hath  since,  tp 
wit,  on  &c.,  unjustly  erected  a  new  dam  across  the 
said  stream,  above  the  plaintiff's  dam  aforesaid,  within 
*  the  limits  of  the  plaintifiT's  pond  and  ground,  that  he  had 
a  right  to  flow,  and  thereby  cut  off  part  of  his  said  pond, 
ponded  the  water  above,  and  stopped  the  natural  course 
of  the  water  with  which  it  anciently  used  to  run  into  the 
plaintiff's  pond  ;  and  still  continues  his  new  erected  dam 
and  obstruction  aforesaid,  thereby  frequently  stopping 
the  water  from  coming  to  the  plaintiff's  said  mill,  and 
obliging  the  same  to  stand  still  for  want  of  water,  and  at 
other  times,  letting  out  the  water  through  said  new  dam, 
so  suddenly,  and  in  such  large  quantities,  as  to  waste  and 
tear  away  a  great  part  of  the  plaintiff's  said  dam; 
whereby  the  plaintiff's  mill  aforesaid,  of. the  yearly  value 
of  &C,  is  rendered  useless;  all  which  is  to  the  damage 
&c*  T.  Parsons. 

Note.  In  declaration  for  turning  a  water-course,  it  is  good  to  state 
it  as  an  ancient  water-eoursej  which  has  been  accustomed  to  ran  to  the 
plaintiff's  mill,  without  setting  forth  any  prescription ;  for  these  words 
are  tantamount.    Cro.  Car.  499. 

For  erect-       For  that  wbcrcas  the  plaintiffs,  on  fee,,  and  ever  since 

s^  divert-  ^^^^  been,  and  still  are  seised  in  their  demesne  as  of  fee, 

tw-com*8    of  two  corn  mills  in  &c,,  with  their  appurtenances,  and 

'  the  plaintiffs  and  those  whose  estate  they  have  in  said 

mills,  have  time  out  of  mind^  had  the  free  course  of  the 

water  at*  Ipswich  river,  to  and  from  the  said  mills,  for  tbe 
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use  thereof,  and  the  sole  privilege  of  serving  the  inhabi- 
tants of  Ipswich  aforesaid,  in  grinding  their  corn  for  the 
customed  aud  lawful  toll,  while  they  may  be  duly  served 
by  the  said  mills,  till  the  plaintiffs  were  disturbed  and 
hindered  therein,  by  the  said  D  ;  and  the  plaintiffs  ought 
accordingly  to  hold  said  mills  with  the  privileges  afore- 
said, freely  and  undisturbed  ;  yet  the  said  D,  in  no  wise 
ignorant  of  the  premises,  but  maliciously  contriving  to 
disturb  the  plaintiffs  in  the  enjoyment  of  their  said  mills, 
with  the  privileges  and  appurtenances  thereof  aforesaid, 
and  deprive  them  of  the  profits  thereof^  on  or  about  &c., 
erected  a  certain  corn-mill  in  Ipswich  aforesaid,  on  Ips- 
wich river  aforesaid,  at  the  Falls  a  little  below  the 
plaintiff's  mills  aforesaid,  with  a  dam  to  the  same,  and 
have  continued,  and  improved  the  same  ever  since,  and 
still  do  so  ;  whereby  they  are  continually  drawing  a  great 
deal  of  the  plaintiff's  water,  and  grind  much  of  the 
com  of  the  said  inhabitants  of  Ipswich,  while  they  might 
be  duly  served  by  the  plaintiffs'  mills  aforesaid,  and  cause  # 
a  back  water  that  hinders  a  free  cousre  of  the  stream  of 
Ipswich  river  aforesaid,  from  the  plaintiffs'  said  mills,  to 
the  great  nuisance  of  the  plaintiffs'  mills  aforesaid,  the 
destruction  of  the  privileges  thereof  aforesaid,  and  to  the 
damage  &c. 

For  that  the  plaintiflls  (husband  and  wife),  were,  on  For  erect- 
fee.,  and  unto  this  day,  are  seized  in  right  of  said  E,  in  ISS  o^ 
their  demesne,  as  of  fee,  of  a  certain  close  of  about  four  stmcting 
acres  of  land,  and  of  a  certain  water-mill  thereon  stand-  coune'be- 
ing,  with  the  appurtenances,  all  situate  in  said  S.     And  J^^^ent 
the  plaintiffs,  and  all  whose  estate,  they,  in  right  of  said  moi. 
£,  have  in  said  close  and  mill,  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  have  had, 
Qntil  obstructed  by  said  D,  the  free  course  and  use  of  a 
stream  of  water,  running  fee. ;   and  the  plaintiffs  still 
ought  to  have  and  hold  the  same,  free  and  undisturbed ; 
whereof  the  said  D  was  well  knowing,  and  contriving 
to  deprive  the  plaintiffs  of  their  profits  of  their  said  mill 
and  close,  there,  on  &c.,  did  erect  a  dam  across  said 
stream,  in  the  aforesaid  close  of  said  D,  and  threw  a 
great  number  of  stones  into  said  stream,  on  the  easterly 

side  of  said  mill,  and  the  same  continued  until  the 

day  of  &c.,  and  thereby  raised  the  stream  twelve  inches 
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above  its  usual  and  due  height,  and  caused  a  back  water, 
hindering  the  free  course  of  said  stream  from  the  said 
mill,  to  the  great  nuisance  thereof;  and  thereby  ob- 
structed and  prevented  the  plaintiffs  in  tte  use  of  their 
said  mill,  and  deprived  them  of  the  profits  thereof,  for 
divers  days  and  times  between  said  &Cm  all  which  are 
&c.  W.  Pynchon. 

For  divert-  For  that  the  plaintiffs,  on  &c.  last  past,  were,  and 
tm-wane  cver  siucc  have  been,  and  now  are,  seised  of  a  certain 
d^tmiiT  water-mill,  called  a  corn  or  grist-mill,  with  the  appurte- 
nances, situate  in  M  aforesaid,  commonly  called  and 
known  by  the  name  of  Swan's  Mill,  in  their  own  demesne, 
as  of  fee ;  and  that  the  plaintiffs,  and  all  those  whose 
estate  they  now  have  in  the  said  mill,  with  the  appurte- 
nances, had,  and  from  the  time  .whereof  the  memory  of 
man  runneth  not  to  the  contrary,  were  used  to  have, 
and  now  ought  to  have,  a  certain  water-course,  called 
and  known  by  the  name  of  Spicket  River,  running  to 
their  said  mill ;  and  being  so  s6ised,  the  said  D,  not 
being  ignorant  of  the  premises,  but  intending  to  injure 
the  plaintiffs,  and  deprive  them  of  the  use  and  profit  of 
their  said  mill,  did  at  M  aforesaid,  on  &c.  aforesaid,  and 
on  divers  times  and  days  between  that    time  and  the 

day  of  &LC.J  dig  up  and  remove  the  banks  of  said 

water-course,  and  divert  a  great  part  of  the  water  thereof, 
so  running  as  aforesaid,  from  their  said  mill,  so  that  the 
said  mill,  which  before  was  able  and  was  used  to  grind  fifty 
bushels  of  corn  in  every  twenty-four  hours,  now,  and  during 
the  time  aforesaid,  by  reason  of  the  diversion  aforesaid  of 
the  said  water,  is,  and  was  able  to  grind  only  four  bushels  of 
corn  in  every  four-and-twenty  hours ;  by  reason  of  which, 
the  plaintiffs,  for  all  that  time,  have  lost  and  have  been 
deprived  of  the  profits  of  their  said  mill,  and  still  continue 
deprived  thereof ;  to  the  damage  &c.        T.  Parsons. 

For  over-        For  that  the  plaintiff",  on  &c.,  and  long  before,  and 
pu^ewi-  ^^^^  since,  was  and  is  seised  of  his  demesne,  as  of  fee, 
»w.          and   actually  possessed  of  a  certain  parcel  of  meadow 
land,  containing  by  estimation acres  with  the  appur- 
tenances, situate  in  &c.,  bounded  &c. ;  and  whereas  the 
water  from  the  said  brook,*  from  the  time  whereof  the 

*  MeDtioQed  in  the  boimdariea. 
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memory  of  man  rumieth  not  to  the  contrary,  in  its  natu- 
ral channel,  was  wont  to  run ;  yet  the  said  D,  not  igno- 
rant of  the  premises,  but  maliciously  intending  to  deprive 

the  plaintiff  of  the  use  and  profit  of  his  said acres 

of  meadow  land,  on  &c.,  and  continually  afterwards,  by 
the  space  of  one  year  then  next  following,  the  ancient 
course  of  the  water  of  said  brook,  at  &c.  aforesaid,  with 
a  certain  sluice  in  the  easterly  side  of  said  brook,  on  &c. 
erected  by  him  the  said  D,  did  obstruct ;  by  reason  of 
which  obstruction,  the  water  of  said  brook,  overwhelm- 
ing  the  banks  thereof  towards  the  said  acres  of 

meadow  land^  wholly  overflowed  the  same,  and  thereby 

spoiled,  carried  away,  and  destroyed hundred  weight 

of  the  plaintiff's  hay,  on  the  said  meadow  land,  then  and 
there  lying,  and  being  of  the  value  of  $ — ;  whereby  the 
plaintiff  lost  said  hay,  and  was  deprived  of  the  profit  of 
said  — —  acres  of  land,  for  a  length  of  tine,  to  wit,  from 
&c.  to  &c. ;  all  which  &c.     1  Wils.  Rep.  174. 

For  that  the  plaintiff,  ever  since  the day  of  Stc,  flo^^**^ 

has  been  lawfully  seised  and  possessed  of  a  tract  of  pit's. 
meadow-land,  in  &c.,  containing  &c.,  bounded  &c.;  of  ^^^'^g 
all  which,  the  said  D  was  well  knowing ;  but  the  said  » d«n»- 
D,  minding  and  contriving  to  injure  the  plaintiff,  and 
deprive  him  of  the  benefit  of  his  meadow-land,  hath  ever 

since  the  said day  of  &c.,  maintained  and  kept  up, 

and  continued  a  mill-dam  in  &c.  aforesaid,  across  a  brook, 
there  commonly  called  Stony  Brook ;  and  by  means 
thereof,  caused  the  water  of  the  brook  aforesaid,  to  over- 
flow and  drown  the  plaintiff's  meadow-land  aforesaid, 
ever  since  the  said day  of  &c. ;  whereby  the  plain- 
tiff's grass,  growing  in  his  meadow  aforesaid,  within  the 
time  aforesaid,  and  of  the  value  of  0 — ,  has  been  made 
worse,  damnified,  and  destroyed ;  and  his  meadow-land 
aforesaid,  is  become  spongy,  rotten,  and  impassable ;  and 
the  plaintiff  has  also,  during  the  time  aforesaid,  thereby 
been  prevented  clearing  his  said  meadows. 

Trowbridge. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  was^"^^ 
and  ever  since  hath  been,  seised  in  fee  of  three  acres  of  damage. 
meadow-land,  situate  &c.,  lying   on  each   side  of  the 
brook,  commonly  called  Steep  Brook,  and  bounded  &c«, 
and  the  said  D,  by  means  of  a  mill-dam,  by  him  on  &c. 
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erected  on  his  own  land  and  across  said  brook,  in  &c* 

aforesaid,  and  by  him  ever  since  the  said day  of  &c., 

continued  there  across  the  brook  aforesaid,  hath  obstruct- 
ed and  stopped  the  natural  course  of  the  water  of  the 
brook  aforesaid,  and  thereby  caused  it  to  overflow  and 
drown  the  plaintiff's  meadow  aforesaid,  ever  since  the 
said  — ^—  day  of  &c. ;  whereby  the  plaintiff's  grass  growing 
on  the  same  meadow,  in  thit  time,  of  the  value  of  &c., 
hath  been  greatly  damnified,  his  meadow  aforesaid  made 
spongy,  rotten,  aiui  good  for  nothing,  and  forty  lengths 
of  the  plaintiff's  four-rail  fence,  of  the  value  of  ^ — ,  on 
the  said  meadow  at  the  time  aforesaid  Standing,  has  been 
taken  up  and  carried  away. 

For  injury  YoT  that  the  plaintiff,  on  &c.,  and  before,  was,  and 
pasture,  ever  since  hath  been,  and  still  is,  lawfully  possessed  of, 
M^d^!!^^  and  in  a  certain  messuage,  and  two  hundred  acres  of 
ing  the  land,  with  the  appurtenances,  lying  and  being  in  &c. ; 
SSStt^'  and  by  reason  thereof,  the  said  plaintiff,  during  all  that 
'^P  time  aforesaid,  of  right  had,  and  still  of  right  ought  to 

have,  common  of  pasture  in  and  upon  a  certain  waste  or 
common,  called  &c.,  in  &c.  aforesaid,  for  all  his  com- 
monable sheep,  levant  and  couchant,  upon  his  said  mes- 
suage and  land,  with  the  appurtenances,  every  year  and 
at  all  times  of  the  year,  as  belonging  and  appertaining  to 
his  said  messuage  &c. ;  yet  the  said  D,  well  knowing 
the  premises,  but  intending  to  injure  the  plaintiff  in  this 
behalf,  and  to  deprive  him  of  the  benefit  and  advantage 
of  his  said  common  of  pasture,  belonging  to  the  said  ten- 
ements, with  the  appurtenances  as  aforesaid,  while  the 
plaintiff  was  possessed  of  his  said  tenements  and  appur- 
tenances as  aforesaid,  and  had  such  right  of  common  of 
pasture  as  aforesaid,  on  &c.,  and  on  divers  other  days 
and  times,  between  that  day  and  the  day  of  suing  forth 
of  the  original  writ  of  the  plaintiff,  at  &c.,  wrongfully 
and  injuriously  eat  up,  depastured,  and  spoiled  the  grass 
then  growing,  and  being  in  said  waste  or  common,  with 
divers  sheep  and  lambs,  to  wit,  two  hundred  sheep  and 
two  hundred  lambs ;  whereby  the  plaintiff  could  not  for 
a  long  time,  to  wit,  during  all  the  time  last  aforesaid, 
have,  use,  or  enjoy  his  said  common  of  pasture,  in  and 
upon  the  said  waste  or  common,  in  so  ample  or  beneficial 
a  manner,  as  ^'^  ou£:ht  to  have  had  and  enjoyed  the 
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same ;  but  during  all  that  time,  was  deprived  of  great 
part  of  the  profit  and  benefit  thereof ;  to  the  damage  of 
the  said  plaintiff*,  Scc» 

For  that  the  plaintiff,  on  &c.,  at  &c.,  was  seised  in  For  injuiy 
his  demesne,  as  of  fee,  of  an  house  and  about  four  acres  ™^™2y 
of  land,  situate  in  said  &:c.,  and  of  perpetual  commonage  ^^g 
appertaining  thereto,  for  all  his  cattle  (levant  and  cou-  ^  feic- 
chant  on  said  land),  in  and  upon  all  parts  of  a  tract  of  ^  off  part 
waste  or  common  land,  in  &c.  aforesaid,  containing  about 
fiftj  acres  of  land^  called  &c. ;  and  being  in  actual  pos- 
session of  the  same,  the  said  D,  on  &c.,  entered  oh  said 
tract,  called  &c.,  dug  up  the  soil,  and  erected  posts  there- 
on, and  built  a  fence  four  hundred  and  fifty  rods  in  length 
thereon^  and  thereby  damaged  the  soil,  on  which  said 

posts  and  fence  were  placed,  and  fenced  off acres 

of  said  tract,  wherein  the  plaintiff  had  his  commonage 
and  right  of  pasture  aforesaid  ;  whereby  the  plaintiff  is 
unjustly  deprived  of  his  right  of  commonage  on  the  part 
of  said  tract  of  land  so  fenced  off,  is  straitened  in  the 
enjoyment  of  his  right  aforesaid,  and  deprived  of  all  bene- 
fit of  commonage  for  his  cattle  within  the  part  so  fenced 
cS.  B.  Pratt. 

For  that  the  plaintiff,  on  &c.,  was  seised,  and  ever  por  mjmy 
since  has  been,  and  yet  is,  seised  of  and  in  two  certain  ^  "%***  ^t 
closes  of  pasture,  in  &c«,  containing  &c.  in  his  demesne  by  driving 
as  of  fee  ;  and  whereas  one  A.  B.,  during  the  time  afore-  ^J^^'' 
said,  was,  and  yet  is,  seised  of  and  in  a  certain  close  of 
pasture,  containing  &c.,  lying  between  and  adjoining  to 
the  plaintiff's  said  two  closes ;  which  three  closes  lie 
together,  not  separated  nor  divided  by  any  fences,  hedges, 
or  ditches ;  and  whereas  the  grass,  growing  on  the  plain-' 
tiff's  two  closes  aforesaid,  on  &c.,  and  ever  since,  was 
worth  &c. ;  and  the  plaintiff  and  all  those  whose  estate  he 
hath,  have  ever  been  wont,  and  have  had  good  right  to 

Eisture  their  cattle  in  the  closes  aforesaid  ;  yet  the  said 
,  not  ignorant  of  the  premises,  but  maliciously  and  frau- 
dulently intending  to  deprive  him  of  the  grass  aforesaid, 
and  of  all  benefit  thereof,  did  on  &c.,  and  on  divers  days 

and  times  between  that  day  and  the day  of  &c., 

drive  the  plaintiff's  cattle,  to  wit,  from  the  closes  afore- 
said, where  the  plaintiff  bad  put  them  to  pasture,  into 
the  high  way  in  &:c.,  and  did,  during  all  the  time  afore- 
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said,  wholly  prevent  the  plaintifT's  said  cattle  from  feed- 
ing in  said  closes ;  whereby  the  plaintiff,  during  the 
whole  of  that  time,  hath  wholly  lost  the  benefit  of  his 
grass  aforesaid,  and  his  cattle  have  been  greatly  impov- 
erished ;  and  he  has  lost  much  time,  and  has  been  put  to 
great  trouble  in  seeking  after  his  said  cattle,  and  driving 
Uiem  often  to  his  closes  aforesaid,  and  otherwise  greatly 
damaged  &c. 

For  Ob-  YoT  that  the  plaintiff,  at  &c.,  on  &c.,  and  continually 
private  ^  after wards,  unto  &c.,  was  seised  in  his  demesne,  as  of 
^j^j^  fee,  in  a  close  of  pasture,  called  &c.,  in  &c. ;  and  that 
di^^.  the  said  A,  on  &c.,  and  continually  afterwards,  until  &c., 
had  and  still  ought  to  have  for  himself  and  servants,  at 
all  times  in  the  year,  at  their  will,  as  well  a  foot-way 
as  a  horse-way  through  and  beyond  &c.,  called  &xr*, 
from  Sec.  to  &c.,  and  so  back  again,  to  drive  and  to  drive 
back  the  cattle  of  the  plaintiff,  and  to  carry  and  to  carry 
back  with  carts  and  carriages,  .as  to  said  close  belongs 
and  appertains.  Now  the  said  D,  contriving  and  intend- 
ing unjustly  to  disturb  the  plaintiff,  and  to  hinder  and 
deprive  him  of  his  way  aforesaid,  on  &c.,  at  &c«,  a 
certain  ditch  and  hedge,  across  the  said  way  of  him  the 
plaintiff,  in  the  close  aforesaid,  called  &c.,  dug,  made, 
and  continued ;  and  also  the  said  way  did  so  much  ob- 
struct and  stop,  that  the  plaintiff  was  totally  hindered 
and  deprived  of  his  way  aforesaid,  in  form  aforesaid,  to 

be  had  from  &c.  to  the day  of  &c, ;  to  the  damage 

&c. 

Bti^c^  a      ^^^  ^^^^  whereas  on  &c.,  and  long  before,  and  ever 
private       siucc,  the  plaintiff  was,  and  yet  is  possessed  of  four  acres 
ibcid^up  ^f  meadow,  situate  in  &c.,  bounded  &c.,  and  then  had 
a  gate.       and  still  ought  to  have,  a  drift  and  cart  way  through  the 
said   D's  homestead,  and   two  other   closes,  thereunto 
adjoining,  from  the  highway  before  the  said  D's  dwell- 
inghouse,  to  the  four  acres  of  meadow  aforesaid,  for  him- 
self, cattle,  horses,  and  carts,  to  pass  and  repass  therein 
as  they  had  occasion ;  yet  the  said  D,  contriving  unjustly 
to  vex  the  plaintiff,  and  exclude  him  from  the  use  of  his 
way  aforesaid,  on  &c.,  locked  up  the  gate  across  the 
way  aforesaid,  and  has  ever  since  kept  the  same  locked, 
to  this  day ;  and  so  stopped  up  the  said  way  to  the  four 
acres  of  meadow  aforesaid,  that  the  plaintiff  could  not, 
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doring  all  that  time  make  any  use  of  it ;  to  the  damage 
&c.  Read. 

For  that  whereas  on  &c.,  and  long  before,  he  the  said  ^®' *JJ[5jj. 
A  [plaintiff},  had,  and  continually  afterwards  hitherto  ing  acrow 
hath  been,  and  now  is,  seised  in  part  of  an  house  and  ^y.^** 
land,  situate  &c.  in  his  demesne,  as  of  fee,  and  the  said 
A,  and  all  those  whose  estate  he  now  hath,  during  all  that 
time,  and  in  said  part  of  said  house  and  land  with  the 
appurtenances  thereof,  time  out  of  mind  have  had,  and 
were  used  and  accustomed  to  have,  a  certain  way  as  well 
a  foot,  as  a  horse  and  cart  way  of  twenty  feet  wide,  for 
his  carts  and  carriages,  from  the  street  called  &c.,  in  &c. 
to  and  by  his  said  A's  part  of  said  house  and  land,  anid 
so  back  again  by  and  from  said  part  of  said  house  and 
land,  to  said  street,  called  &c.,  every  year,  and  at  all 
times  in  the  year,  through  the  way  described  in  manner 
as  above,  to  and  from  his  said  part  of  said  house  and 
land  ;  nevertheless  the  said  D,  well  knowing  the  prem- 
ises, but  contriving  and  intending  to  hinder,  and  as  much 
as  in  him  lay,  to  deprive  the  said  A  of  the  use  of  his 
said  way,  a  certain  building  nearly  twenty  feet  square, 
upon  and  across  the  said  way  of  the  said  A,  on  &c., 
erected,  and  hath  ever  since  continued  the  same,  and 
thereby  the  said  way  did  and  doth  obstruct  and  stop, 
so  that  the  said  A  hath  been  totally  hindered  and  de- 
prived of  his  way  aforesaid,  from  &c.  to  &c. 

For  that  the  plaintiff  on  &c.,  and  long  before  had,  and  ^JJctoga 
continually  afterwards  hitherto  hath  been,  and  now  is,  seis-  private 
ed  of  a  certain  piece  of  marsh  land,  situate  &c.  in  his  de-  TrectiDga 
mesne  as  of  fee,  and  the  plaintiff  all  that  time  had,  and  now  fe"^*^®  *«• 
hath,  and  ought  to  have,  a  certain  way  for  passing  and 
repassing  with  his  teams,  carts^  &c.,  and  otherwise  from 
the  common  highway,  in  &c.  aforesaid,  through  and  over 
the  land,  which  is  now  the  said  D's,  lying  between  the 
plaintiff's  said  marsh  and  the  highway  aforesaid  ;  of  all 
which  the  said  D  was  well  knowing ;  but  contriving  to 
hinder  and  deprive  the  plaintiff  of  the  use  and  benefit  of 
his  way  aforesaid,  he  the  said  D,  on  &c.,  at  said  &c.,  did 
stop  the  plaintiff's  team,  going  from  the  highway  afore- 
said, through  the  said  way  as  an  appurtenant  of  said 
marsh  land,  and  the  said  D,  on  &c.,  set  up  rail  fences  in 
sundry  places  across  said  way  leading  to  the  plaintiff's 
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marsh  aforesaid,  in  such  manner  that  the  plaintiff  could 
never  since  pass,  or  use  his  way  aforesaid,  from  said  high- 
way to  his  marsh  aforesaid,  with  his  teams  or  carriages, 
or  otherwise ;  by  means  of  all  which,  the  plaintiff  hath 
thereby  lost  the  use  and  improvement  of  his  marsh  afore- 
said.    Belcher  v.  Capen.  Swift. 

l^^^         And  for  that  whereas  the  said  plaintiffs,  at  said  S,  on 

pifLdrain.  the  said  day  of  &c.,  and  long  before,  were  and 

ever  since  -have  been,  and  still  are,  lawfully  possessed 
of  and  in  the  messuage  aforesaid,  and  by  reason  of  their 
possession  thereof,  for  all  the  time  aforesaid,  of  right 
had,  and  still  of  right  ought  to  have,  a  certain  drain 
or  sewer,  to  drain  off  filth  and  water,  leading  from  the 
cellar  of  said  messuage^  through  and  across  a  certain 
highway  J  to  wit^  a  highway  there  called  Essex  Streeif 
into,  acrossj  through,  and  over  said  land,  late  of  fV.  W. 
(^foresaid ;  yet  the  said  £,  contriving  to  injure  and  de-* 
prive  the  plaintifis  of  their  drain,  or  sewer,  last  mentiooh 
ed,  thereafterwards,  on  the  same  day,  obstructed,  choak- 
ed,  and  wholly  stopped  up  the  same  drain  or  sewer,  in  a 
part  thereof  in  the  said  land,  late  of  said  W.  W. ;  and 
still  keeps  and  continues  the  same  stopped  up  and  ob- 
structed; whereby  the  plaintiffs  have  wholly  lost  the 
benefit  and  use  of  saidj  drain  or  sewer,  and  have  been 
grieviously  damnified. 

2.  Count  And  for  that  whereas  the  said  plaintiffs,  at  said  S,  on 
the  said  — *—  day  of  &c.,  and  long  before,  were,  and 
ever  since  have  been,  and  still  are,  lawfully  possessed  oi, 
and  in  the  messuage  aforesaid,  and,  by  reason  thereof, 
for  all  the  time  aforesaid,  of  right  had,  and  still  of  right 
ought  to  have,  a  certain  other  drain  or  sewer,  to  drain  off 
water  and  filth,  leading  from  the  cellar  of  said  messuage, 
through  a  certain  highway,  there,  to  wit,  a  highway 
called  Essex  Street,  over  and  across  the  said  land,  late  of 
said  W.  W.,  unto  a  certain  other  drain,  situate  and  being 
in  the  said  lastmentioned  land ;  yet  the  said  E  thereaf- 
terwards on  the  same  day,  contriving  to  injure  the  plain- 
tiffs, and  deprive  them  of  their  said  last  mentioned  drain  or 
sewer,  dug  into,  choaked,  and  wholly  stopped  up  the 
same  drain  or  sewer,  in  a  certain  part  thereof,  in  the 
said  land  late  of  said  W.  W.,  and  still  keeps  the  same 
obstructed  and  stopped  up,  whereby  the  plaintiffs  have 


L 


CASE.  311 

wholiy  lost  the  use  and  benefit  of  said  dmin^  and  havt 
been  otherwise  grieTousIy  damnified. 

And  for  that  whereas  the  said  plaintiffs,  then  and  •  ^®™^*- 
there,  and  long  before,  were,  and  ever  since  have  been, 
and  now  are,  lawfully  possessed  of,  in  the  messuage 
aforesaid  ;  and,  by  reason  thereof,  of  right  had  and  still 
of  right  ought  to  have,  a  certain  other  drain  or  sewer, 
to  drain  off  filth  and  water,  leading  from  the  cellar  oif 
said  messuage,  over,  across,  and  along  the  said  land  late 
of  said  W.  W.,  to  a  part  of  the  harbor  of  said  S,  tp 
wit,  to  the  South  River  there  so  called  ;  yet  the  said  E, 
contriving  to  injure  the  plaintiffs,  and  to  deprive  them 
of  the  said  last  mentioned  drain  or  sewer,  thereafter- 
wards  on  the  same  day,  wholly  choaked  up,  obstructed, 
and  stopped  the  same  drain  or  sewer,  in  a  certain  part 
thereof  in  the  said  land,  late  of  said  W.  W.,  and  still 
keeps  the  same  obstructed,  choaked,  and  stopped  up ; 
whereby  the  plaintiffs  have  wholly  lost  the  use  and 
benefit  of  the  same  drain  or  sewer,  and  have  been  oth- 
erwise greatly  damnified.  Curran  et  al.  v.  West,  S.  J.  C. 
Essex,  Nov.  T.  1804. 

For  that  the  plaintiff  is,  and  for  several  years  last  For  stop- 
past,  has  been  seised  in  his  demesne,  as  of  fee,  and  pos-  ^^^ 
sessed  of  an  ancient  messuage,  in  &c.  aforesaid,  and 
that  there  is,  and  for  time  immemorial  has  been,  a  cer- 
tain drain  and  passage-way,  for  draining  off  the  water  . 
from  the  cellar  of  the  house  of  the  aforesaid  messuage, 
and  pertaining  thereto,  which  before,  and  until  the  house 
where  said  D  now  dwells  in  said  &c.,  was  built  on  part 
of  said  drain,  and  the  cellar  thereof  dug  down  to  said 
drain,  run  from  the  cellar  belonging  to  the  said  messuage 
of  the  plaintiff  through  the  street  or  highway ;  thence 
into  and  though  the  ground  whereon  the  said  house  of 
the  said  D  now  stands ;  thence  through  the  land  of  the 
said  D,  until  it  vented  and  discharged  itself  into  a  ditch 
below,  for  the  space  of  about  fifty  feet ;  and  after  the 
building  of  the  said  house  of  the  said  D,  fyizn  on  &c«, 
upon  part  of  the  said  drain  as  aforesaid,  it  continued  so 
to  run  as  aforesaid,  until  &c.,  and  still  ought  so  to  run, 
to  draw  off  the  plaintiff's  water  as  aforesaid,  from  his 
cellar  aforesaid,  as  a  free  and  open  water-course  and 
drain  for  that  purpose,  and  to  the  plaintiff  of  right  be- 
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longing,  as  tenant  and  owner  of  said  messuage ;  of  all 
which  the  said  D  was  well  knowing ;  yet  the  said  D, 

on  the  said  day  of  &c.,  maliciously  contriving  to 

injure  the  plaintiff,  and  to  deprive  him  of  his  right  afore- 
said, and  the  benefit  of  his  said  drain,  dug  iato  the 
same,  choked  and  utterly  stopped  said  drain  and  water- 
course of  the  plaintiff,  and  so  continued  to  keep  the 
same  stopped  and  choked,  from  that  time  to  this,  and 
thereby  flowed  and  filled  with  water,  the  plaintiff's  cel- 
lar aforesaid,  during  the  time  aforesaid ;  and  by  means 
thereof,  rendered  the  plaintiff's  cellar  aforesaid  useless, 
and  rotted  and  destroyed  his  provisions  therein,  and  by 
the  underwashing  of  the  water,  there  raised  as  aforesaid, 
undermined  and  washed  out  the  earth  and  foundations 
of  the  plaintiff's  chimneys  in  said  messuage,  and  ruined 
and  destroyed  them ;  all  which  is  to  the  damage,  &c. 
Clarke  v*  fVest. 

kli'JiSSie      ^'^^T  Count.     For  that  one  A.  B.,  late  of  fee,,  de- 

TO  near     ccased,  ou  the day  of  &c.,  at  &c.,  erected  and 

Sat'thlf^'  built,  a  dwellinghouse  so  near  the  land  of  the  plaintiff, 
droppings    that  the  roof  and  eaves  of  said  house  overhang  the  plain- 
foo?ove^.   tiff's  land,  which  house  has  since  descended  and  come  to 
flowed  it.    the  said  D  and  E  [defendants],  as  children  and  heirs  of 
said  A.  B.,  the  father,  viz.  on  &c.,  at  said  M,  and  the 
said  D  and  E  have  ever  since  constantly  possessed  and 
occupied  said  house ;  and  the  rains  and  droppings,  fall- 
ing therefrom,  wash  and  overflow  the  plaintiff's  land 
aforesaid,  and  greatly  injure  the  same ;  whereby  he  has 
wholly  lost  the  profits  and  use  of  his  said  land  for  a  long 
time ; 

Second  Coont.     And  for  that  the  said   D  and  £ 

have,  from   the day   of  &c.,    until   the  day  of 

the  purchase  of  this  writ,  in  said  M,  possessed  and 
occupied  and  continued,  a  certain  other  dwellinghouse, 
built  so  near  other  land  of  the  plaintiff,  that  the  roof  and 
eaves  thereof  overhang  this  last  mentioned  land,  and  the 
rains  and  droppings,  falling  therefrom,  wash  and  overflow 
the  plaintiff's  land  last  mentioned,  and  greatly  injure  the 
same,  whereby  he  has  wholly  lost  the  profits  and  use  of 
his  said  land,  during  all  that  time ;  all  which  is  to  the 
damage  &c.  S.  Sew  all* 
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See  5  Go.  101 ;  2  Leo.  93.  This  actionnay  bemaintained  against 
him  who  first  erects  the  nuisance,  and  against  every  subsequent  oc- 
cupier who  continues  it.    Dyer,  320  a ;  Sal.  460 ;  2  Cro.  373. 

For  that  whereas  the  said  P,  on  &lc.j  and  continually  Forstopl 
afterwards,  to  &c.  then  next  ensuing,  was  possessed  of,  and  p»ng»foot. 
dwelling  in  a .  certain  ancient  messuage,   situated  and  teminf  to^ 
lying  in  &c.,  and  for  that  time  had,  and  of  right,  ought  "^^■■'"•s®- 
to  have,  a  certain  footway,  leading  from  &c.  aforesaid, 
in,  through,  and  over  a  certain  close,  called  C,    with 
&c.  aforesaid,  to  the  town  of  A,  for  himself,  and  his  ser- 
vants, to  pass  and  repass  at  all  times  at  his  pleasure,  as 
to  the  messuage  appertaining  and  belonging ;    yet  the 
said  D  and  £,  contriving  and  intending  unjustly  to  dis- 
turb him  the  said  P,  and  to  impede  and  deprive  him  of 

the  said  way,  on  the  said  day  of  &c.,  at   &c., 

aforesaid,  a  certain  ditch  and  trench,  across  the  said  way, 
dug  and  made,  and  the  saifie  way,  there  with  certain 
hedges  and  fences,  thrown  across  the  way  aforesaid, 
obstructed  and  shut  up,  whereby  the  said  P,  of  the  way 

aforesaid,  in  manner  aforesaid  held,  from  the  said  

day  of  &c.,  to  said day  of  &c.,  wholly  was  imped- 
ed and  deprived  &c.     2  Vent.  186. 

NoTB.  On  demurrer  &.C.,  it  was  objected^  that  the  declaration^ 
alleging  no  seisin,  but  only  possession  in  the  plaintiff,  was  insufficient; 
but  the  court  were  of  opinion,  that  possession  was  sufficient  to  main- 
tain the  action.    2  Vent.  186.    (MS8.) 

For  that  the  plaintiff,  on  &;c.,  and  long  before,  was,  Agabstoe- 
and  from  thence  hitherto  hath  been,  and  still  is,  possess-  not^ail^' 
ed  of  a  certain  messuage,  situated  in  &c.,  and,  by  rea**  "^  ^  ^y* 
son  of  his  possession  thereof,  was,  and  still  is,  entitled  to 
a  ceitain  way,  from  the  said  messuage  unto,  into,  through^ 
and  over  a  certain  close  of  the  said  D,  called  &c.,  in  &c., 
unto  and  into  the  common  highway,  leading  to  &c.,  and 
so  back  again  from  the  said  common  highway,  unto,  in- 
to, through,  and  over  the  said  close,  called  &c.,  unto  the 
said  messuage,  to  go,  pass,  and  repass,  as  well  on  foot, 
as  with  cattle,  carts,  horses,  and  oxen ;  and  whereas  the 
said  D  now  is,  and  during  all  the  time  aforesaid,  hath 
been,  lawfully  possessed  of  and  in  the  said  close,  called 
&c.,  and  of  and  in  divers,  to-  wit,  two  other  closes  of 
land,  in  &c.  aforesaid,  with  the  appurtenances  contiguous, 
and  next  adjoining  the  said  close,  called  &c.,  to  wit,  &c. ; 
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and,  by  teason  of  his  possession  of^  the  said  close^  called 
^c.j  and  the  said  two  other  closes  bf  land,  with  the  ap- 
purtenances contiguous  and  next  adjoining  thereto,  dur- 
ing all  the  time  afdresaid^  of  right  ought  to  have  main- 

.  tamed  and  repaired,  and  still  of  right  ought  to  tnaintain 
and  repair,  at  his  own  proper  costs  and  charges,  when 
and  so  often  as  the  same  hath  been,  and  is  necessary, 
the  said  way  leading  &c. ;  yet  the  said  D  hath  wrong- 
fully and  injuriously  permitted  the  said  way,  during  all 
the  time  aforesaid,  to  be  ruinous  and  out  of  repair,  and 

**  still  wrongfully  permits  the  same  way  to  be  ruinous  and 
out  of  repair ;  whereby  the  plaintiff  hath  been,  during 
the  whole  time  aforesaid,  and  still  is  totally  debarred  the 
use  of  said  way  &c.     3  T.  R.  766.* 

For  erect-  Summon  the  proprietors  of  HavBrbill  Bridge,  to  an* 
^d^  near  8wer  to  C,  in  a  plea  of  trespass  on  the  case ;  for  that 
afeny.      i\^q  gg^  Q^  qq  ^^^^  ^qJ  iQgg  bcforc,  was,  and  ever  since 

has  been,  and  now  is,  seised  in  his  own  demesne,  as  of 
fee  and  right,  in  a  certain  ferry  over  Merrimack  River, 
in  said  county,  known  by  the  name  of  C's  ferry,  for  the 
transportation  in  boat3,  of  persons,  carriages,  and  beasts, 
from  B  to  H,  and  from  H  aforesaid  to  B  aforesaid, 
with  a  right  to  receive  toll  for  the  said  transportation ; 
yet  the  said  proprietors^  not  ignorant  of  the  premises, 
but  intending  to  iojure  the  said  C,  in  the  enjoyment  of 
his  said  franchise,  and  deprive  him  of  the  toll  and  profits 
arising  therefrom,  on  &c.,  erected  a  bridge  over  the  said 
river,  near  to,  and  within  forty  rods  of  the  said  C's  fer- 
ry aforesaid,  extending  from  the  banks  of  the  said  river 
in  B  aforesaid,  and  over  said  river,  to  the  banks  thereof 
in  H  aforesaid,  for  the  passage  of  any  persons,  their 
carriages  and  beasts,  from  B  aforesaid  to  said  H,  and 
from  B  aforesaid  to  said  B,  for  a  toll  to  be  paid  to  the 
said  proprietors  for  such  passage  ;  and  said  bridge  have 
kept  from  that  time  to  the  present  time,  and  during  the 
same  time,  have  permitted  sundry  persons  with  their 

*  This  declaration  was  objected  to  on  demiiner,  because  it  did  not  show  by  wbat 
right  or  obligation,  the  defendant  was  bound  to  repair  the  road ;  aa  he  is  not  bound, 
merely  as  occupier.  But  the  court  were  of  opinion,  tfayat  it  was  sufficient  to  chaise 
the  defendant,  by  reason  of  his  possession ;  for  the  plaintiff  cannot  Icnow  what  the 
title  of  the  defendant  is.  But  it  would  have  been  different  in  a  plea,  wheie  the 
defendant  prescribes  in  right  of  his  own  estate ;  for  he  knows  his  own  estate  and 
must  set  it  forth.    Bider  v.  SmUh,  8  Tenn.  Rep.  766.    (M8S.) 
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carriages  and  beasts,  to  pass  the  same  bridge,  and  have 
received  divers  sums  of  money  as  toll  therefor^  to  the 
great  prejudice  and  detriment  of  the  said  ferry  of  the 
said  C  ;  and  the  said  C  hath  thereby  wholly  lost,  during 
the  time  aforesaid,  all  toll  and  profits,  arising  from  his 
said  fernr;  to  his  damage  ;^1000  &c.  CKadwkk  v. 
Prop,  of  Haverhill  Bridge*  T.  Parsons. 

Summon  D  &c.  to  answer  unto  the  inhabitants  of  ^'^^•^^ 
Amesbury,  in  a  plea  of  trespass  on  the  case ;  for  that  gen  for  ton 
the  said  inhabitants,  at  said  Amesbury,  for  a  long  time  ^'.^®'" 
past  have  been,  and  now  are,  seised  in  their  demesne,  as 
of  fee,  of  a  certain  passage  and  right  to  carry  and  con- 
vey the  citizens  of  this  commonwealth,  and  their  horses, 
and  all  their  necessaries  whatsoever,  over  a  certain  water, 
called  Amesbury  ferry,  in  their  own  ferry-boat,  taking  of 
every  person  for  his  passage,  and  for  every  horse  and  odier 
necessaries,  such  sum  from  each,  as  from  time  to  time 
is  established  and  assessed  as  'the  rate  of  ferriage  over 
said  water,  by  (our  Justices  of  our  court  of  General  Ses- 
sion of  the  peace  within  and  for  our  said  county  ;)  nev- 
ertheless, the  said  D,  endeavoring  the  said  inhabitants 
many  ways  to  vex  and  deprive  of  said  passage,  very 
many  persons  over  the  water  aforesaid,  particularly  at 
said  Amesbury,  on  &c.,  one  P  and  his  horse,  one  S  and 
his  horse,  and  one  Q  and  his  horse,  did  convey  and  carry 
over,  receiving  of  each  so  carried,  for  their  passage  afore- 
said, two  pence ;  by  occasion  whereof  the  said  inhabi- 
tants are  many  ways  damnified  and  vexed. 

J.  Lowell. 


3.  Slander* 

An  actioD  on  the  casQ  also  lies,  to  recover  damages  for  words  ma- 
liciously spoken  or  written,  iGrom  whence  an  injury  accrues  to  a  man's 
character  or  property. 

Slander  therefore  is  divided  into  Slander  of  a  man's  reputation, 
and  Slander  of  his  title  to  his  real  estate. 

Slander  is  either  1.  by  words  spoken,  or  2.  by  writing,  or  pictures, 
or  representations  tending  to  hold  the  party  injured,  up  to  contempt 
and  ndicule.  This  second  species  of  defamation,  is  most  commonly 
termed  Libel. 
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1.  Slander  of  the  person,  by  opprobrious  words,  fyc. 

For  some  kinds  of  slanderous  or  malicious  words,  no  action  can 
be  maintained,  unless  some  special  damage,  naturally  arising  from 
them,  is  stated  in  the  declaration,  and  proved  at  the  tnal ;  but  when 
such  special  damage  is  so  stated  and  proved,  an  action  may  be 
maintained  for  smy  false  and  malicious  words  whatever. 

Some  words  are  held  to  be  actionable,  without  any  allegation  or 
proof  of  a  special  damage;  not  that  some  words  are  actionable, 
though  they  do  no  injury,  but  because  they  contam  charges  against 
a  person's  character,  which  the  law  will  intend,  cannot  be  made 
without  injury. 

Words  actionable  without  allegation  of  special  damage. 

1 .  Words  that  charge  a  man  with  a  crime,  and  which,  if  true,  might 
subject  him  to  a  prosecution  for  it,  are  actionable  of  themselves  ;  as 
to  call  a  man  a  murderer,  thief,  traitor ;  to  say,  he  is  perhired ;  has 
committed  forgery ;  keeps  a  bawdy  house ;  is  a  burglar,  &cc.  So  to 
charge  a  man  with  having  committed  a  crime  in  another  State,  or 
one,  the  prosecution  of  which  is  barred  by  the  statute  of  limitations,  is 
actionable.     14  Johns.  R.  234. 

2.  To  say  of  a  man,  that  he  has  any  disorder,  that  tends  to  ex- 
clude him  from  society  ;  as,  to  say  of  a  man,  that  he  has  the  pox, 
leprosy,  {qtuere,  itch,)  inc.,  but  the  words  must  charge  the  person 
with  having  it  at  the  time,  and  not  with  having  had  it,  which  would 
not  be  actionable  without  special  damage.     2  Cro.  430 ;  1.  Sid.  50* 

3.  Words  that  tend  directly  to  injure  or  disgrace  a  man  in  his 
office,  or  in  the  calling,  profession,  or  occupation,  by  which  he  earns 
his  living ;  as  to  call  a  trader,  bankrupt,  cheat ;  to  say  of  a  judge, 
that  he  is  corrupt;  to  call  a  physician,  a  quack,  &c.  1  Vent.  21, 
117;  Godb.441;  1  Lev.  297;  1  Sid.  327;  3Wils.69;  Str.  762  ; 
and  it  is  sufficient,  whether  the  charge  is  general,  or  a  particular  in* 
stance,  constituting  an  offence,  is  stated.  Thus,  to  say  A  murder- 
ed B,  is  actionable,  as  well  as  to  say  diat  A  is  a  murderer,  &c. 
And  it  is  of  no  consequence  in  what  language,  or  in  what  man- 
ner the  words  are  uttered,  whether  interrogatively ;  by  way  of  suppo- 
sition or  conjecture ;  as  an  epithet ;  by  report ;  or  as  an  exclamation 
to  the  person  himself,  or  of  him  to  a  third  person ;  so  as  they  give 
the  hearers  to  understand,  that  the  party  slandered,  is  guilty  of  the 
crime,  or  oth(ir  matter  &c.  alleged.  Sal.  697;  12  Co.  134; 
2  Cro.  407 ;  1  Vent.  60 ;  Cro.  Car.  318 ;  1  Lev.  90 ;  277. 

To  charge  a  settled  minister  with  being  a  drunkard,  is  held  ac- 
tionable without  stating  any  special  damage.     13  Mass.  R.  248- 

To  charge  one  with  adultery  is  clearly  actionable.     See  1  Pick.  1. 

To  call  a  woman  a  prostitute,  in  New  York,  is  said  not  to  be  ac- 
tionable without  special  damage,  as  it  is  not  in  England,  except  in 
London,  where  it  is  actionable,  because  there  is  a  custom  to  cart 
such  women.  But  in  Massachusetts  the  law  is  otherwise.  For 
there,  no  doubt  an  action  might  be  maintained  without  special  dam- 
age, not  merely  because  the  offence  is  punishable  by  statute,  but  be- 
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cause,  if  the  reason  why  words  are  actioDable  without  alledging  spe- 
cial damage,  is,  because  the  law  will  intend  that  such  words  cannot 
be  spoken  against  a  nian'sL  character  without  injury,  then  certainly, 
the  law  must  be  far  in  the  rear  of  common  senSe,  if  it  can  suppose 
diat  words  charging  a  woman  with  unchastity,  can  be  spoken  of  her 
without  great  injury  to  her  character.  It  may  suit  a  barbarous  age, 
or  a  country  where  vice  and  debauchery  are  so  common,  that  the 
imputation  of  them  brings  no  disgrace  even  upon  women,  to  deter- 
mine that  such  words  are  not  actionable ;  but  to  be  governed  by 
such  precedents  in  a  more  advanced  stage  of  civilization,  or  in  a 
country  where  the  imputation  of  such  criminality  brings  irretrievable 
ruin  upon  the  female  character,  must  be  the  highest  absurdity. 

What  is  a  sufficient  excuse  or  justification. 

As  malice  is  the  gist  of  the  action,  any  matter,  which  will  show  that 
the  words  were  not  spoken  maliciously,  will  be  an  excuse.  5  Esp. 
C.  109  ;  3  Esp.  C.  32 ;  4  Esp.  C.  191.  As,  if  the  words  were  spok- 
en as  counsel  in  a  cause,  or  m  the  course  of  legal  proceedings  ;  or 
in  an  application  to  a  proper  tribunal ;  or  if  read  from  a  book  ;  and 
though  slanderous,  if  there  was  no  intention  to  slander.  1  D  &  E. 
Ill ;  2  Esp.  C.  239  ;  I  Saun.  120.  An  action  of  slander  cannot 
be  maintained  for  words  spoken  jocosely,  and  understood  so  by 
the  hearers;  for  in  fact  there  can  be  neither  malice  nor  injury 
fix)m  words  so  spoken.  Neither  will  an  action  lie  for  words,  spoken 
or  written  by  way  of  counsel,  or  from  concern,  to  the  party  himself, 
or  to  others  privately  and  in  confidence,  there  being  no  malice.  But 
if  the  words  were  spoken  maliciously,  though  under  a  pretence  of 
either,  doubtless  the  action  might  be  maintamed.  2  ]\.  R.  335 ; 
4  Bur.  2425;  2  Brownl.  151;  1  T.  R.  110.  If  the  words, 
though  actionable  alone,  have  other  words  connected  with  (hem,  so 
as  to  restrain  the  signification  to  an  act  not  criminal,  &c. ;  or  to  show 
that  no  crime  kc.  nas  been  committed,  no  action  can  be  maintained. 
Peake  4 ;  1  Starkie  67. 

If  the  words  are  so  uncertain,  that  no  particular  individual  is  de- 
signated, no  action  can  be  maintained  ;  as,  if  A.  says  to  three  wit- 
nesses in  a  cause,  ^'  one  of  you  is  perjured,''  no  averment  can  make 
it  certain,  who  was  intended  ;  and  therefore  no  action  can  be  main- 
tained, unless  some  other  words  were  used  giving  the  hearers  to  un- 
derstand, which  of  them  was-intended.     See  I  Rol.  81, 1.  40. 

See  farther  for  the  general  principles  on  which  this  action  may  be 
maintained.     3  Wils.  177  ;  2  Pick.  320. 

What  words  are  not  actionable  without  special  damage. 

Words  merely  of  reproach,  or  heat,  containing  no  distinct  charge 
of  a  crime,  fcc.  are  not  actionable  without  special  damage.  See  1 
Johns.  Cas.  129.  So  also  words  charging  a  person  with  ill  disposi- 
tions or  propensities,  without  charging  any  act  done.  4  Esp.  C.  218. 
So,  a  mere  expression  of  one's  opinion,  or  suspicion ;  or  if  the  words 
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are  explained  away  at  die  time  by  otker  words*     1  Canop.  48 ; 

1  JohDS.  Cas.  279.  It  has  been  laid  down,  that  to  call  one  a  baa* 
tard,  who  holds  land  by  descent,  or  is  an  heir  apparent  to  an  estate, 
is  a  sufficient  cause  of  action,  as  tending  to  his  disherison.  It  has 
been  said  too  that  for  such  words  an  acdon  may  be  maintained  with- 
out any  allegadon  of  special  damage,  and  even  if  the  plaintiff  h<dds 
no  land*  But  it  has  also  been  held,  that  no  action  for  such  words, 
can  be  maintained  without  an  averment  of  special  damage.  There 
IS,  however,  one  good  reason  why  such  words  should  be  held  action- 
able, apart  from  d^eir  opprobrious  nature.  Suppose  A  circulates  the 
report  that  B  is  illegitimate,  and  some  twenty  or  thirty  years  after- 
wards, when  perhaps  B's  legitimacy  cannot  be  proved,  an  estate 
falls  to  him  which  he  can  claim  by  descent  only }  an  adverse  claim- 
ant may  make  use  of  evidence  of  the  slanderous  report,  to  show  that 
B  was  generally  reputed  to  be  illegitimate,  which,  if  the  Jury  believ- 
ed it,  would  defeat  B's  tide.  For  this  reason,  if  there  were  no  other, 
a  person  so  slandered,  ought  to  have  this  action,  without  any  allega- 
tion of  special  damage,  and  whether  he  b  an  heir  apparent,  or  holds 
any  lands  by  descent,  or  not ;  for  otherwise,  if  he  waits  for  a  special 
damage,  it  will  be  then  too  late  to  recover,  both  from  the  difficulty 
of  proof,  and  on  account  of  the  statute  of  limitations. 

Words  which  of  themselves  would  seem  not  to  be  actionable,  with- 
out special  damage,  may  become  so,  by  being  connected  with  a 
man's  calling,  or  by  referring  to  some  particular  transaction.  It  ia 
the  office  of  the  colloquium,  to  connect  the  words  uttered,  with  the 
circumstances  or  matters,  in  allusion  to  which  they  were  used,  in, 
such  a  manner,  as  that  they  may  appear  to  the  court,  to  have  the 
meaning,  in  which  they  were  understood  by  the  hearers,  when  utter- 
ed.    See  Bhss  v.  Tobey,  2  Pick.  320 ;  Cowp.  R.  672. 

What  U  such  a  special  damage  as  vnU  support  an  action  far  Slander. 

The  loss  of  marriage  with  a  particular  person.  This  is  a  special 
damage  sufficient  to  maintain  this  action,  either  for  a  man,  or  for  a 
woman.    But  die  particular  person  must  be  named  in  the  declaration. 

2  Cro.  499,  323.  The  loss  of  die  Custom  of  particular  indiif^duals ; 
diese  too  must  be  named  in  the  declaration.  Sal.  693:  2  Saun. 
307. 

Exclusion  from  society ;  alledged  specially  with  the  names  of  the 
mdividuals  who  refuse  to  associate,  as  usual. 

The  loss  of  a  place,  whether  in  possession  or  expectation,  if  at- 
tributable to  the  slander  only.     1  Lev.  248 ;  8  D.  &  E.  130. 

The  loss  of  employment,  with  the  names  of  the  persons  who  em- 
ployed or  would  have  employed,  if  the  slanderous  words  had  not 
been  spoken.     2  Esp.  R.  237  ;  3  Bos.  fa  P.  587. 

Any  other  damage  naturally  resulting  from  the  slander,,  and  at- 
tributable to  that  alone,  but  alledged  particularly,  that  is  widi  the 
names  of  individuals  and  a  time  and  place.  Done.  375  ;  2  Esp.  R. 
234. 

As,  the  loss  of  credit,  i.  c.  that  a  particular  person  in  consequence 
of  the  slander,  would  qot  trust  him,  fac. 
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r  VVliether  the  loss  of  the-fidbwriiip  of  neieUxNirs,  witbout  naming 
individuals,  is  a  sufficient  allegation  of  special  damage,  does  not  seem 
dear.  Where  a  man's  reputation  suffers  from  slander,  one  of  the 
greatest  evils  that  results  frgm  it,  is  the  exclusion  from  respectable 
society,  that  immediately  follows,  in  what  manner  this  injury  can 
best  be  made  to  appear  to  the  court,  is  doubtful.  It  may  be  ob- 
vious to  almost  eveiy  one,  that  the  plaintiff  is  shunned  and  despised 
on  account  of  a  belief  in  the  defamatory  words,  and  yet  if  he  is 
driven  to  name  the  individuals,  who  avoid  his  society  on  that  account, 
he  may  not  be  able  to  find  any  who  will  be  willing  to  give  such  a 
reason  for  it.  On  the  other  hand,  if,  op  a  general  allegation  of  an 
exclusion  from  society,  witnesses  were  allowed  to  testify  that,  since 
the  slander,  the  plaintiff  had  been  neglected  and  shunned,  still  it 
would  be  impossible  for  them  to  testify  to  the  motives,  by  which  each 
particular  individual  was  governed. 

It  seems  that  a  general  loss  of  reputation,  by  reason  of  the  slan- 
der, cannot  be  given  m  evidence.     10  Johns.  K.  281. 

CfAe  manner  of  declaring  in  Slander^  generally. 

* 

The  following  short  directions  may  be  useful  to  an  inexperienced 
pleader.  The  declaration  should  begin  with  an  introduction  or  re- 
cital, that  the  plaintiff  is  a  person  of  good  character,  innocent  and 
wholly  unsuspected  of  the  particular  crime,  &c.  charged  in  the  slan- 
derous words.  It  should  tnen  state,  that  the  defendant,  intending  to 
defame  the  plaintiff,  and  bring  him  into  hatred  and  contempt,  at  a 
certain  time  and  place  specified,  in  the  presence  and  hearing  of  di- 
vers good  people  of  this  commonwealth,  in  a  certain  discourse  which 
be  then  and  there  had  of,  and  concerning  the  plaintiff,  utterred  and 
proclaimed  the  false,  scandalous,  and  malicious  words,  following,  of 
and  concerning  the  plaintiff,  viz  J  stating  the  words,  as  understood 
and  rememberd  by  the  loitnesses^  with  as  much  exactiaess  as  possible, 
and  with  such  inuendos,  as  will  express  at  large,  what  was  plainly 
understood  and  contained  in  the  slanderous  words.  If  there  is  any 
special  damage,  it  should  be  stated  thus, ''  by  reason  of  the  speakmg 
of  which  said  several  false,  scandalous,  and  malicious  words,  the 
plaintiff  has  been  brought  into  great  infamy  and  contempt,  and  di- 
vers good  people  of  this  commonwealth,  &;c.  &;c.  viz.^  A,  B,  C, 
be.  &c.  have  since  the  speaking,  be.  stating  the  circumstances 
with  all  convenient  certainty. 

Another  count  niay  then  be  added,  varying  the  statement  of  die 
words,  particularly  if  the  vntnesses  do  not  agree  on  the  precise 
terms,  m  which  the  slander  was  uttered.  ' 

A  third  count  may  then  follow,  stating  generally,  that  the  defend- 
ant, intending  to  injure  and  defame  the  plaintiff,  on  a  certain  day, 
and  at  a  certain  place,  in  a  certain  discourse,  which  he  then  and 
there  had,  with  divers  good  citizens  of  this  commonwealth,  of  and 
concerning  the  plaintiff,  falsely  and  maliciously  charged  the  plain- 
tiff with  being  guilty  of  the  crime  of -,  and  then  conclude  as  be- 

forcy  or  have  one  general  conclusion  to  all  the  counts,  containing  the 
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allegation  of  special  damage,  if  it  is  ezjpected  to  prove  it.  For  di- 
rections in  particular  cases,  reference  must  be  made  to  the  prece- 
dents. 

2.  lAbd.  *• 

Where  scandalous  words,  which,  as  before  explained,  are  action- 
able with  or  without  special  damage,  are  committed  to  writing  and 
published,  the  injurj  is  gready  aggravated,  and  an  action  of  Slander 
a  fortiori  may  be  maintained.  It  is  for  this  reason,  and  because  the 
malicious  intention,  and  the  consequent  damages  are  both  so  much 
greater,  that  not  only  an  action  may  be  maintained  for  a  libel,  at  the 
suit  of  the  injured  party,  but  the  offender  is  liable  to  be  fined  and 
imprisoned,  if  convicted  on  an  indictment  for  the  offence.  For  this 
cause  also,  many  times  an  action  may  be  maintained  for  a  libel,  where 
'  the  injurious  expressions,  if  they  had  been  spoken  merely,  would 
not  have  been  actionable,  without  the  allegation  of  special  damages. 
2  Wils.  403 ;  1  Bos.  fa  P.  331 ;  4  D.  fa  E.  126 ;  4  Taunt.  355  ; 
1  T.  R.  748. 

^  The  law  has  rendered  a  'libel  an  indictable  ofience,  to  prevent 
.  men  from  having  recourse  to  personal  violence,  to  obtain  redress  for 
the  injury  done  to  their  feelings.  If  any  writmg  therefore  has  a 
direct  teodency  to  superinduce  a  breach  of  the  peace,  it  may  be  the 
ground  of  an  indictment.  But  the  object  of  the  law,  in  enabling  one 
to  bring  a  civil  action  for  a  libel,  is  to  furnish  a  remedy,  by  which 
he  may  recover  damages  for  the  injury,  which  his  character  and  feel- 
ings may  have  sustained,  in  being  neld  up  to  the  public  as  an  object 
of  reproach,  contempt,  or  ridicule.  2  Wils.  203;  2  Pick.  118. 
A  publication  having  a  direct  tendency  to  do  this,  of  whatever  nature 
it  may  be,  is  actionable,  as  well  as  indictable  as  a  libel.  And  there- 
ibre,  in  a  letter  to  a  third  person,  to  call  one  a  villain,  is  a  ground  of 
action  ;  but,  if  a  libellous  letter  is  sent  to  the  individual  libelled,  it  is 
not  actionable  without  further  publication ;  though  it  is  indictable. 
1  Caines  R.  581. 

The  publication  of  a  judicial  proceeding,  though  it  reflects  on  a 
man's  character,  is  not  a  libel.     1  B.  fa  P.  525 ;  8  T.  R.  293. 

fFhcU  is  a  publication  of  a  Itbd, 

The  sale  or  distribution  of  copies  by  the  defendant,  or  by  his  shop- 
boy,  if  done  openly  and  not  clandestinely,  in  the  course  of  his  em- 
ployment, or  maliciously  reading  or  singing  the  contents  of  the  libel 
to  others,  isja  sufficient  publication.     See  2  Bur.  2666. 

If  one  procure  another  to  publish  a  libel,  such  a  person  is  a  libel- 
er,  and  the  actual  publisher  is  a  competent  witness  to  prove  it.  7 
East.  65. 

Where  a  libellous  letter  is  sent  by  post,  it  is  a  publicadon  in  any 
county  to  which  the  letter  is  sent.     1  Camp.  215. 

To  write  down  libellous  matter,  dictated  by  another,  is  stated  to  be 
a  publication.     5  Mod.  163.     To  transcribe  a  libel  merely,  is  .not. 

To  set  up  an  effigy,  or  ridiculous  or  scandalous  figure,  emblem. 
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picture,  or  sign,  before  a  man's  door,  is  a  pablication  of  a  libel ;  but 
the  application  of  it  to  the  Plaintiff,  must  be  ascertained  by  suffi-* 
cient  muendos  and  arerments,  and  generally  must  be  followed  by  a 
statement  of  special  damage.     5  Co.  125. 

If  a  libel  is  inserted  at  A's  request  in  a  paper  published  in  an  ad-* 
joining  state,  which  usually  circulates  in  the  town  of  B,  within  the 
county  of  C,  in  this  state,  it  is  competent  and  conclusive  evidence  of 
a  publication  in  the  county  of  C.  Camnumweidth  v.  Blanding,  3 
Pick.  304.     See  7  East,  65. 

For  more  an  the  subject  of  Publicationy  see^B.U  A.  714,  717. 

3.  Slander  of  Title. 

This  action  may  be  maintained  where  a  person  is  in  treaty  for  the 
sale  of  an  estate,  or  where  it  is  set  up  at  auction,  and  another,  by 
false  affirmations  respecting  his  title,  t.  e.  either,  that  he  has  no  title 
to  it,  if  he  holds  it  by  purchase,  or  that  he  is  a  bastard,  if  he  claims 
by  descent,  or  that  the  land  is  incumbered,  under  attachment,  &c. 
so  as  to  be  of  little  value,  prevents  a  sale  of  the  land.  Special  dam-> 
age  must  be  avered  by  the  plaintiff,  as  that  he  could  not  sell,  or  lease 
the  land,  fac.     Cro.  Car.  140 ;  3  Cro.  484. 

This  action,  however,  cannot  be  maintained,  unless  the  words  are 
spoken  maliciously  and  are  false.  For  if  the  defendant  claims  the 
tend  himself,  and  the  words  complained  of,  are  the  mere  assertion  of 
this  claim,  no'  action  can  be  maintained,  though  his  claim  is  unfound- 
ed. 1  Sal.  14 ;  Cro.  El.  197,  427.  Neither  can  it  be  maintamed 
against  counsel,  for  any  opinion  respecting  the  title,  given  to  one  who 
consults  him.  R.  M.  187.  This  action,  however,  rarely  occurs, 
and  it  seems  that  any  person  thus  injured,  in  this  country  must  rely 
rather  upon  general  principles  to  maintsun  his  action,  than  upon  the 
authority  of  judicial  decisions,  settled  by  our  tribunals. 

DECLARATIONS  IN  CASE  FOR  SLANDER; 

For  tha^  whereas  the  plaintiff  is  a  good,  true,  honest,  For  wordi 
and  just  citizen  of  this  commonwealth,  and  from  the  time  ^  dSmff 
of  his  birth,  hath  hitherto  always  behaved  and  governed  foigeiy&c. 
himself  as  such  ;  and,  during  all  that  time,  hath  been  held, 
esteemed,  and  reputed  to  be  of  a  good  name,  character, 
and  reputation,  as  well  among  a  great  number  of  his  fel- 
low-citizens, a^  among  all  his  neighbours  and  acquaint- 
ance ;  and,  during  all  that  time,  hath  never  been  guilty, 
nor  justly  suspected  of  having  been  guilty  of  any  kind  of 
forgery,  cheating,  deceit,  or  fraud,  or  any  other  such 
hurtful  or  disgraceful  crime ;   and  whereas  the  plaintiff, 
on  &c.,  and  long  before  was,  and  still  is,  a  captain  of  a 
company  of  foot,  in  the  first  regiment,  second  brigade, 
and  second  division  of  the  militia  of  the  commonwealth 
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aforesaid ;  and,  during  adl  that  time,  hath  governed  and 
conducted  -himself  in  his  said  oi&ce  with  uprightness,  in- 
tegrity, and  honor;   and  whereas  the  said  D,  on   the 

said day  of  &c.,  and  long  before  was,  and  still  is, 

a  person  liable  to  do  duty  in  said  militia,  and  was  one  of 
the  soldiers  and  members,  of  and  in  the  said  company  of - 
foot ;  yet  the  said  D,  well  knowing  all  and  singular  the 
premises  aforesaid,  but  contriving  and  maliciously  intend- 
ing  to  hurt,  injure,  and  degrade  the  plaintiff  in  his  afore- 
said good  name,  character,  and  reputation,  and  in  his  said 
office,  and  to  cause  it  to  be  believed,  that  he  had  acted 
unjustly,  deceitfully,  and  dishonorably  in  his  said  office, 
and  to  subject  him  to  the  pains  and  penalties  hy  the  laws 
of  this  commonwealth  provided  against  those,  who  com- 
mit any  kind  of  cheating,  forgery,  or  fraud,  did,  on  the  said 

day  of  &c.,  in  a  certain  discourse,  which  the  said 

D  then  and  there  had  with  the  plaintiff,  in  the  presence 
and  hearing  of  divers  good  and  worthy  citizens  of  this 
commonwealth,  of  and  concerning  the  plaintiff  in  his  said 
office  and  otherwise,  falsely  and  maliciously  say,  speak, 
and  publish  these  following  false,  scandalous,  and  defam- 
atory words  to,  of  J  and  concerning  the  plaintiffs  so  being 
captain  as  aforesaid,  in  the  presence  and  hearing  of  those 
citizens,  to  wit,  "  How  came  you  (meaning  the  plaintiff) 
to  send  me  (meaning  himself  the  said  D)  such  an  ac- 
count ?  (meaning  and  intending  thereby  a  certain  mem- 
orandum or  account,  then  before  presented  and  delivered 
to  the  said  D,  by  one  of  the  sergeants  of  said  company 
of  foot^  of  and  for  sundry  articles  of  arms  and  equipments 
wherein  the  said  D,  as  such  soldier  as  aforesaid,  and  one 
of  the  members  of  said  company,  had  been  deficient  at  an 
examination  or  review  of  arms,  then  before  had  of  and 
-  for  said  company).  You  (meaning  the  plaintiff)  forged 
it  (meaning  the  said  last  mentioned  memorandum  or  ac- 
count) ;  you  (again  meaning .  the  plaintiff)  might  as 
well  have  forged  an  account  or  note  of  hand  against 
me,"  (again  meaning  himself  the  said  D) ;  and  further 
meaning  and  insinuating  by  the  several  words  aforesaid, 
that  the  plaintiff  had  been  guilty  of  forgery,  and  had  oth- 
erwise acted  unjustly,  deceitfully,  and  dishonorably  in 
his  said  office. 

letto^out      ^^^  ^h®  plaintiff  in  fact  further  says,  that  afterwards, 
Sfferen"?  ^  ^*^'  ^^  ^^'^  ^^  ^^'^  ^^  ^  certain  other  discourse, 
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which  the  said  D,  then  and  there  had  with  divers  other 
good  and  worthy  citizens  of  this  commonwealth,  of  and 
cpnceming  the  plaintiff  in  his  said  office,  and  otherwise, 
the  said  D  with  the  malicious  contrivance  and  intention 
aforesaid,  and  for  the  several  purposes  aforesaid,  did 
falsely  and  maliciously  say,  speak,  and  publish  of  and 
concerning  the  plaintiff,  so  being  such  captain,  as  aforesaid, 
in  the  presence  and  hearing  of  those  last  mentioned  cit- 
izenS;  these  other  false,  scandalous,  and  defao^atory  words 
following,  to  wit ;  "  He  (meaning  the  plaintiff)  has  forged 
his  muster-roll  (meaning  thereby  the  roll  of  the  said  com- 
pany, which  the  plaintiff,  as  such  captain  and  command- 
ing officer  of  said  company,  was  obliged  by  law  to  keep), 
by  interlining  it,  (again  meaning  the  said  roll).  I  (mean- 
ing the  said  D)  don't  know  what  you  call  it ;  I  (again 
meaning  himself)  call  it  forgery ;"  further  meaning  and 
insinuating  by  the  several  words  last  aforesaid,  that  the 
plaintiff  had  been  guilty  of  forgery,  and  had  likewise 
acted  unjustly,  deceitfully,  and  dishonorably  in  his  said 
office. 

And  the  plaintiff  further  says,  that  afterwards,  to  wit,  s.  Count, 
on  &c.,  at  &c,,  in  a  certain  other  discourse,  which  the  ^J^,^' 
said  D  then  and  there  had  with  divers  other  good  and  differently. 
worthy  citizens  of  this  commonwealth,  of  and  concern- 
ing the  plaintiff,  in  his  said  office  and  otherwise,  the  said 
D  with   the  malicious  contrivance  and  intention  afore- 
said, and  for  the  several  purposes  aforesaid,  did  falsely 
and  maliciously  say,  speak,  and  publish  of  and  concern- 
ing the  plaintiff,  so  being  such  captain  as  aforesaid,  in 
the  presence  and  hearing  of  those  last  mentioned  citi- 
zens,  these  other  false,  scandalous,  and  defamatory  words 
following,  to  wit;  "He  (meaning  the  plaintiff)  has  been 

Siilty  of  forgery ;  and  I  (meaning  himself  the  said 
)  can  prove  it,  and  mean  to ;  (meaning  thereby,  that 
he  intended  to  prosecute  the  plaintiff,  ai5  procure  him 
to  be  indicted  for  the  said  crime  of  forgery;)  and 
mean  to  break  him,  (meaning  the  plaiiitiff,  and  further 
meaning,  that  he  intended  to  procure  the  plaintiff  to  be 
tried,  as  such  captain  as  aforesaid,  by  a  court-martial, 
and  to  be  thereby  removed  from  his  said  office),  and  take 
away  his  commission,  (meaning  the  plaintiff's  commis- 
sion as  such  captain  as  aforesaid)  ;  for  he  (meaning  the 
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the  plaintiff)  is  not  fit  to  command  a  company ;"  further 
meaning  and  insinuating  by  ihe  several  words  last  afore- 
said, that  the  plaintiff  had  been  guilty  of  forgery,  aqd 
had  otherwise  acted  unworthily,  unjustly,  deceitfully,  and 
dishonorably  in  his  said  office. 

Setting  out  And  the  plaintiff  in  fact  further  says,  that  afterwards, 
Sffe^i^.  ^o  wit,  on  &c.,  at  &c.,  in  a  certain  other  discourse, 
which  the  said  D  then  and  there  had  with  divers  other 
good  and  worthy  citizens  of  this  commonwealth,  of  and 
concerning  the  plaintiff  in  his  said  office,  and  otherwise, 
the  said  D,  with  the  malicious  contrivance  and  intention 
aforesaid,  and  for  the  several  purposes  aforesaid,  did  false- 
ly and  maliciously  say,  speak,  and  publish  of  and  con- 
cerning the  plaintiff,  so  being  such  captain  as  aforesaid, 
in  the  presence  and  hearing  of  those  last  mentioned  cit- 
izens, these  other  false,  scandalous,  and  malicious  words 
following,  to  wit,  ^^  Captain  B  (meaning  the  plaintiff) 
was  guilty  of  forgery," 

hi  ^^^^  ^"^  ^^  plaintiff  in  fact  further  says,  that  afterwards, 
terms'^for  to  wit,  ou  &c.,  at  &c.,  in  a  certain  other  discourse, 
^^^  which  the  said  D  then  and  there  had  with  divers  other 
wiflifoige-  good  and  worthy  citizens  of  this  commonwealth,  of  and 
^'  concerning  the  plaintiff,  the  said  D,  with  the  malicious 

contrivance  and  intention  aforesaid,  and  for  the  several 
purposes  aforesaid,  did  falsely  and  maliciously,  openly 
and  publicly  charge  the  plaintiff  with  the  crime  of  for- 
gery, in  the  presence  and  hearing  of  those  last  mentioned 
citizens. 

Oeneni  By  mcaus  of  the  speaking  and  publishing  of  which 
Sim?""  ^^^^  several  false,  scandalous,  and  defamatory  words,  and 
of  the  said  false  and  malicious  charge,  the  plaintiff  is 
further  greatly  injured  and  prejudiced  in  his  good  name, 
character,  and  reputation  aforesaid,  and  has  been  sus- 
pected and  believed  to  have  acted  unworthily,  unjustly, 
deceitfully,  and  dishonorably  in  his  said  office,  and  has 
been  rendered  liable  to  be  presented  and  indicted  for  the 
crime  of  forgery,  and  has  likewise  further  undergone 
great  pain,  distress,  and  trouble,  both  of  body  and  mind, 
and  has  been  otherwise  greatly  injured  and  prejudiced. 
Essex,  Nov.  Term,  Bartlett  v.  Haskell,  S.  J.  C.  1801. 

T.  Parsons  &  C.  Jackson. 
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Note.  The  dedacration  in  slander  may  either  lay  the  words  q)ok- 
en,  or  set  out  the  substance  of  the  words.  If  the  substance  only  (as 
in  the  fiflh  count  of  this  declaration^  be  set  out,  as  that  the  said  D 
charged  the  plaintiff  with  such  a  crime,  then  it  is  sufficient  to  prove 
the  substance.  Nelson  v.  Dixit,  Cas.  Temp.  Hard.  305.  But  if  the 
Tery  words  are  laid,  they  must  be  proved  as  laid ;  though  a  slight  va- 
riation, if  agreeable  in  substance,  would  not  vitiate.  Ibid.  So  if  im- 
material words  are  proved  to  be  spoken,  more  than  laid  in  the  decla- 
ration. Ibid,  So  if  the  words  are  laid,  tfou  are  so  and  so ;  and  the 
words  proved  are  Ae  is  so  and  so ;  such  variance  is  immaterial.  Ibid^ 
But  qu€gre  as  to  this  last ;  for  lord  Mansfield,  in  the  case  of  AvariUo 
V.  Rogers  ruled  the  contrary.  Bull.  N.  P.  5 ;  Esp.  N.  P.  521 ;  so,  on 
indictment,  where  the  words  were  alleged  to  be  spoken  of  the  prosecu- 
tbcajudd  proof  of  words  spoken  to  him,  it  was  adjudged  a  fatal  variance. 
4  T.  R.  217.  So  proof  of  words  spoken  interrogatively,  will  not  sup- 
port a  count  for  words  spoken  affirmatively.  8  T.  R.  150.  So,  if  the 
words  laid  are,  I  will  hang  him ;  and  the  words  proved  are,  I  will 
hang  them ;  it  is  a  material  variance.  Cas.  Temp.  Hard.  305.  On  the 
whole,  therefore,  the  last  seem  the  better  opinions.     (M88,) 

For  that  the  plaintiff  is  a  modest  and  chaste  virgin^  t^^* 
and,  at  the  time  of  the  conspiracy  and  accusation,  here-  conspiring 
inafter  mentioned,  was  a  menial  servant  of  A.  B.,  and  a  ^^^'tfae 
person  of  good  character  and  reputation ;  nevertheless,  plaintiff,  a 
the  said  D  and  E,  well  knowing  the  premises,  of  their  SS^wISi 
own  mere  malice,  conspiring  together  to  defame  and  in-  "»«>«»*»; 
jure  the  plaintiff,  and  to  deprive  her  of  her  said  place  ^^spe- 
and  service,  whilst  she  was  sT  menial  servant  of  the  said  ^f^' 
A.  B.,  as  aforesaid,  viz.  on  &:c.,  at  &c.,  in  pursuance  of 
their  said  conspiracy,  did  falsely  and  maliciously,  in  the 
presence  and  hearing  of  divers  good  citizens  of  this  com- 
monwealth, falsely,  maliciously,  and  without  any  probable 
cause  whatever,  accuse  the  plaintiff  of  committing  forni- 
cation with  the  said  D ;  by  reason  of  which  said  false  and 
malicious  accusation,  the  plaintiff  was  put  and  turned  out 
of  the  service  of  the  said  A.  B.,  and  is  thereby  depriv- 
ed of  the  means  of  getting  her  living  &c.     (Altered  from 
English  MSS.) 

For  that  whereas  the  plaintiff  now  is  a  virgin  and  a  chaste  For  word* 
woman,  and  from  the  time  of  her  nativity  hath  been  so,  and  i^^^o-* 
hath  been  accounted,  esteemed,  and  reputed  as  such  among  ^^  with 
her  neighbours,  as  well  as  of  good  reputation  and  fame  by  nen'^/ 
all  other  good  people,  and  hath  all  her  life  time  continu-  ■!>««*»* 
ed  untouched  and  unsuspected  of  the  atrocious  crimes  of  loMofmar- 
adultery,  or  fornication,  or  any   such  other  enormous  '**^' 
crimes;    whereby   many  good  people  have,  at  sundry 
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times  desired  to  take  the  said  plaintiff  to  be  their  wife, 
and  in  particular  one  C.  C,  who,  at  the  time  of  speaking 
the  false  and  scandalous  words  hereafter  mentioned^  was 
lawfully  outpublished  to  the  said  plaintiff.  Nevertheless 
the  said  D,  though  well  knowing  the  premises,  but  con- 
triving maliciously  and  wickedly  to  injure  and  defame 
the  plaintiff  in  her  good  name  and  reputation,  and  to 
bring  her  to  digrace  and  infamy,  and  to  deprive  her  of 
her  marriage  with  said  C.  C,  and  to  subject  her  to  the 
penalties  and  punishments  provided  by  law  in  'cases  of 
adultery  and  fornication,  on  &c.,  at  &c.,  in  presence  of 
divers  good  people  of  this  commonwealth,  did  loudly  and 
publicly  speak,  utter,  and  repeat  the  following  false, 
malicious,  and  scandalous  words  of  and  concerning  the 
plaintiffs  to  wit,  "  that  she  (meaning  the  plaintiff)  was 
a  whore  to  a  man,  that  courted  her,"  (i.  e.  the  plaintiff) 
and  of  her  further  malice,  did  then  and  there,  in  presence 
of  divers  good  people,  falsely  and  maliciously  publish 
and  declare,  ^^  that  she  ^meaning  the  plaintiff)  had  a 
husband  in  Ireland ;"  ana  of  her  further  malice,  on  &c., 
at  &c.,  in  the  presence  and  hearing  of  divers  good  peo- 
ple, did  pronounce,  utter,  and  publish  the  fbllowing  false 
and  scandalous  words,  to  wit,  "  that  her  sister's  appari- 
tion (meaning  the  apparition  of  the  sister  of  the  plaintiff) 
appeared  to  me  (meaning  the  said  D)  that  night  before, 
and  told  me  (meaning  the  said  D),  that  she  (meaning 
the  plaintiff)  was  a  damned  whore,  and  that  she  (mean- 
ing the  plaintiff)  had  lodged  with  her  brother  (meaning 
the  said  D's  brother)  that  night ;"  by  means  of  which 
false,  scandalous,  and  malicious  words  so  spoken  and 
published,  the  plaintiff  hath  fallen  into  disgrace,  contempt, 
and  infamy  with  several  persons,  with  whom  previously 
^P^^  she  was  in  great  esteem ;  and  also  the  said  C.  C,  who 
losiofmar-  had  Solicited  her  in  marriage,  and  to  whom  she  was  out- 
"'*®*  published  as  aforesaid,  hath  since  neglected  and  utterly 
refused  to  marry  her,  the  plaintiff,  and  still  continues  so 
to  do ;  whereby  the  plaintiff  hath  not  only  lost  her  credit 
and  reputation,  but  hath  also  lost  her  preferment  in  mar- 
riage &c. 

^  ^^^  ^^  ^  P^^^  ^^  ^^^  ^^^^  ^  ^^^  ^^^^  ^^^  plaintiff  is,  and 
r^^e^f  from  his  youth  hath  been,  of  good  fame  and  reputation 
^ft*        among  hb  neighbours  for  honesty  and  propriety  of  conduct^ 


^ 


CASE-  327 

* 
and  is  and  ever  has  been  wholly  free  from  the  atrocibus 

crime  of  stealing,  and  was  never  convicted  or  suspected 
to  be  guiltj  of  that  crime,  but  hath  always  maintained 
himself  by  honest  and  industrious  attention  to  his  trade 
and  calling ;  nevertheless  the  said  D,  not  being  ignorant 
of  the  premises,  but  fraudulently,  maliciously,  and  wick- 
edly contriving  to  injure,  blacken,  and  defame  the  plain- 
tiff in  his  good  fame  and  reputation,  and  to  injure  him  in 
his  trade,  and  to  expose  him  to  the  pains  and  penalties 
prescribed  by  law  for  stealing,  did,  on  &c.,  at  &c.,  in 
presence  of  divers  good  citizens  of  this  Commonwealth, 
and  in  conversation  with  the  same,  with  a  loud  voice, 
speak,  utter,  and  publish  the  following  false,  scandalous, 
and  malicious  words,  of  and  concerning  the  plaintiff ^  to 
wit,  "  well  enough  S  (meaning  the  plaintiff)  may  buy 
horses  ;  for  it  has  not  cost  him  (meaning  the  plaintiff,)  two 
dollars  to  live  these  two  years ;  for  he  (meaning  the  plain- 
tiff) has  plundered  from  almost  every  body  he  (meaning 
the  plaintiff)  has  worked  for ;  he  (meaning  the  plaintiff) 
has  been  caught  stealing  a  number  of  times  ;''  by  means 
of  which  false  and  scandalous  words,  the  plaintiff  has 
been  much  injured  in  his  good  name  and  reputation,  and 
is  and  has  been  exposed  to  a  prosecution  for  stealing, 
and  has  suffered  great  anxiety  of  mind ;  and  one  C.  C, 
who  would  have  otherwise  employed  the  plaintiff  to 
work  for  him  at  his  the  plaihtiff'a^  trade,  whereby  the  Special 
plaintiff  would  have  made  a  large  sum  of  money,  to  wit,  iJ^^em- 
the  sum  of  &c.,  now  wholly  refuses  so  to  do ;  all  which  pioyment. 
is  to  the  damage  &c. 

For  that  whereas  the  plaintiff  is  and  ever  hath  been  a  By  a  trader 
good,  honest,  and  faithful  citizen  of  this  commonwealth,  cha^g 
and  was  of  good  fame  and  reputation  among  his  neigh-  ^  p^?^- 
hours,  and  for  many  years  now  last  past,  hath  used  and  bankrapt- 
yet  uses  the  trade  or  mystery  of  a  mercer,  and  in  the  ^^  ^* 
same  art,  without  any  covin,  fraud,  or  bankruptcies,  or 
any  other  crime,  hath  hitherto  conducted  himself,  and  by 
reason  of  his  honest  and  just  payment  of  his  debts,  hath 
gained  great- credit  and  esteem  among  his  creditors  and 
neighbours  ;    yet  the  said  D,  not  being  ignorant  of  the 
premises,  but  contriving  to  oppress  and  injure  the  plain- 
tiff in  his  good  name,  and  to  hurt  and  traduce  the  plain- 
tiff in  his  trade  aforesaid,  on  &c.,  at  &c.,  in  the  presence 
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of  divers  good  people  of  this  commonweath,  openly  and 
publicly  speaking  to  the  plaintiff,  uttered  the  following 
false,  malicious,  and  scandalous  words,  to  wit,  ^^  Thou 
(meaning  the  plaintiff)  art  a  bankrupt,  a  rascal,  a  drunk- 
ard, and  one  of  no  credit ;''  by  speaking  and  publishing 
of  which  false  and  scandalous  words,  the  plaintiff  is 
greatly  injured,  not  only  in  his  good  name,  but  in  his 
honest  trade  and  dealings  in  buying  and  selling,  is 
egregiously  damaged,  &c.     Vide  6  T.  Rep.  693. 

Byatnder  For  that  whercas  the  said  plaintiff  is  a  good,  true,  and 
topi^^ng  faithful  citizen  of  the  U.  S,,  and  now  and  for  divers 
that  pit.  years  last  past,  hath  used  and  yet  doth  use  the  art  and 
bankrupt  mystcry  of  a  merchant,  and  as  a  faithful  buyer  and 
seller  in  the  same  art  and  mystery  in  bargaining,  buy- 
ing, and  selling,  hath  behaved  himself  all  that  time, 
as  a  true  and  faithful  citizen  of  the  said  U.  S.,  and 
hath  always  been  held  and  reputed,  among  his  fel- 
low-citizens and  others,  to  be  of  good  name,  fame,  and 
reputation,  and  in  the  said  art  and  mystery,  his  credit, 
promises,  and  true  and  faithful  payment  of  his  debts  at 
all  times^  without  any  mark  of  falsity,  deceit,  breaking 
or  shutting  up,  or  becoming  a  bankrupt,  hath  kept,  per- 
formed, and  fulfilled*  and  by  these  means  hath  acquired 
and  enjoyed  great  reputation,  and  thereby  hath  daily  and 
honestly  gained  and  obtained,  a  maintenance  and  support 
for  himself  and  his  family.  Nevertheless  the  said  D, 
in  no  wise  ignorant  of  the  premises,  but  maliciously  and 
wickedly  intending  to  injure  and  destroy  the  good  name, 
credit,  and  reputation  of  the  said  plaintiff,  so  that  the 
said  plaintiff  might  be  esteemed  a  bankrupt  by  his  cred- 
itors and  fellow-citizens,  did,  on  &Cm  at  &c.,  in  the  pres- 
ence and  hearing  of  many  of  the  good  citizens  of  the 
U.  S.  speak,  utter,  and  publish,  the  following  false, 
feigned,  and  scandalous  words,  to  wit,  ^^  he  (speaking  of 
and  meaning  the  plaintiff)  has  shut  up  his  (meaning  the 
plaintiff 's)  stores  ;  meaning  thereby  that  the  plaintiff  had 
become  a  bankrupt,  and  was  unable  to  pay  the  just  debts 
which  he  owed  ;  by  the  speaking  and  publishing  of  which 
false,  feigned,  and  scandalous*  words,  the  said  plaintiff  is 
greatly  injured  in  his  good  name,  credit,  and  reputation, 
and  likewise  in  his  art  and  mystery  aforesaid ;  and  many 
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of  his  fellow-citizeDS*  have,  by  reason  thereof,  caused  his 
goods  and  estate  to  be  attached,  whereby  he  is  in  dan- 
ger of  losing  the  confidence  of  his  fellow-citizens,  and  of 
being,  in  other  respects,  greatly  injured  and  distressed, 
to  the  damage  &c. 

For  that  whereas  the  said  plaintiff  is  a  good,  true,  and  ^^'JX? 
honest  citizen  of  the  said  commonwealth,  and,  from  the  Tdu^eff 
time  of  his  nativity,  hath  hitherto  behaved  and  governed  p^'J^t- 
himself,  as  such,  and,  during  all  that  time,  hath  been  held, 
esteemed,  and  reputed  of  a  good  name,  character,  and 
reputation,  as  well  among  a  great  number  of  his  fellow- 
citizens,  as  among  all  his  neighbours  and  acquaintance,  and 
during  all  that  time  hath  been  free  from  the  atrocious 
crime  of  folsely  swearing  and  perjury  ;  nevertheless  the 
said  D,  in  no  wise  ignorant  of  the  premises,  but  contriv- 
ing and  maliciously  intending,  not  only  to  injure  the  said 
plaintiff,  and  deprive  him  of  his  good  name,  character, 
and  reputation,  but  also  to  cause  the  said  plaintiff  to  be 
brought  under  the  pains  and  penalties  of  the  law,  provid- 
ed against  false  swearing  and  perjury,  at  &c,,  on  &c., 
speaking  to  the  said  plaintiff  in  the  presence  and  hearing 
of  many  of  his  fellow-citizens,  falsely  and  maliciously, 
openly  and  publicly,  and  with  a  loud  voice  pronounced 
and  piiblished  the  following  false,  feigned,  and  scanda- 
lous English  words  of  the  said  plaintiff^  to  wit,  "  You 
(meaning  the  said  plaintiff)  are  a  foresworn  rascal.  You 
(meaning  the  said  plaintiff)  are  a  perjured  villain ;  and 
I  (meaning  the  said  D)  can  bring  a  thousand  men  to 
swear  it,  and  the  whole  town  (meaning  the  said  town  of 
— —  )  have  made  songs  of  you  (meaning  the  said  plain- 
tiff) being  a  perjured  villain ;  by  means  of  publishing 
which  said  false,  feigned,  scandalous,  and  malicious 
words,  he  the  said  plaintiff  is  not  only  injured  and  pre- 
judiced in  his  good  name  and  reputation,  but  has  been 
liable  to  be  presented  for  perjury,  and  has  undergone 
great  fatigue  and  bodily  labor  to  falsify  the  said  rumors 
spread  of  him  the  said  plaintiff,  and  also  many  of  his. 
good  fellow-citizens  more  and  more  withdraw  them- 
selves from  the  acquaintance  of  the  said  plaintiff,  to  the 
damage  &c. 

•  If  it  is  intended  to  introduce  evidence  of  such  attadnnents,  they  should  be  al- 
leged circumstantially,  i.  e.  with  the  names  of  persons,  and  a  proper  allegation  of 
time  and  place. 
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By  a  trader  Fof  that  whercas  the  said  plaintiif,  from  his  childhood 
forcing  hitherto,  hath  been  a  person  of  good  credit,  fame,  and 
bISkropr  reputation,  and  a  person  of  integrity  and  justice  in  all 
&c.,  cheat  |jjg  busiucss,  trade,  and  commerce  with  all  men ;  and,  for 
more  than  twelve  years  last  past,  hath  been  a  merchant 
of  extensive  trade  and  commerce,  with  many  worthy  and 
great  merchants  in  divers  parts  beyond  sea,  as  well  as  in 
this  land,  and  ah  usual  underwriter  of  policies  of  insu- 
rance in  &c.  aforesaid,  whereby  he  hath  made  great  profit 
and  gain ;  nevertheless  the  said  D,  not  ignorant  of  the 
premises,  but  maliciously  contriving  and  intending  to  ruin 
the  plaintiff's  reputation  and  good  character,  and  to  de- 
prive him  of  his  commerce  and  business  aforesaid,  and  of 
all  profit  and  gain  to  be  made  thereby,  did,  at  &c.  afore- 
said, on  &c«,  m  the  presence  and  hearing  of  many  of  our 
liege  subjects*  falsely,  maliciously,  and  with  a  loud  voice, 
speak  and  utter  the  following  false  and  scandalous  words 
of  and  concerning  the  said  plaintiff,  to  wit,  W.  F.  (mean- 
ing the  plaintiff)  is  a  very  great  villain,  a  roguCy  a 
scoundrel,  a  bankrupt^  not  worth  ^  groat,  not  able  to  pay 
his  debts,  and  is  thousands  w^orse  than  nothing.  And 
the  said  D  continuing  his  malice  against  the  said  plaintiff, 
'  did  there,  on  &;c.,  in  the  hearing  of  divers  good  people, 
falsely,  maliciously,  and  with  a  loud  voice,  speak  and 
utter  the  following  false  and  scandalous  Ai'ord^  concern- 
ing the  plaintiff,  to  wit,  W.  F,  (meaning  the  plaintiff)  is 
a  villain,  a  scoundrel,  a  rogue,  a  cheat,  a  bankrupt,  not 
worth  a  groat,  not  able  to  pay  his  debts,  and  is  thousands 
of  pounds  worse  than  nothing.  And  the  said  D  there- 
afterwards,  on  the  same  day,  in  the  presence  and  hearing 
of  many  good  people,  falsely,  maliciously,  and  with  a 
loud  voice,  spake  and  uttered  the  following  false  and 
scandalous  words  of  and  concerning  the  plaintiff,  to  wit, 
W.  F,  (again  meaning  the  plaintiff)  is  a  great  villain,  a 
rogue,  a  scoundrel,  a  bankrupt,  not  worth  a  groat,  his 
house  and  farm  (meaning  the  plaintiflPs  house  and  farm) 
will  not  half  pay  his  debts,  he  is  not  able  to  pay  his  debts, 
owes  more  than  he  is  worth,  and  is  thousands  worse  than 
nothing.  And  the  said  D,  continuing  his  malice  afore- 
said against  the  plaintiff,  did  on  &c.,  at  &c.,  in  discourse 
•  with  divers  persons  concerning  the  plaintiff,  falsely  and 
maliciously  say  of  him,  the  plaintiff,  in  their  hearing, 
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these  false  and  scandalous  words,  to  wit,  he  (speaking 
of,  and  meaning  the  plaintiff)  is  a  vile  fellow^  a  rogue^  a 
man  of  bad  principle^  a  base  fellow^  a  very  great  rogue^ 
a  rascal,  a  scoundrel,  a  vile  scoundrel,  a  very  great  scoun^ 
drelj  a  bankrupt,  a  cheat,  a  cheating  knave,  a  fellow  of 
no  honor,  owes  more  than  he  is  worth,  is  not  able  to  pay 
his  debts,  and  is  thousands  worse  than  nothing.  And  the 
said  D  thereafterwards  on  the  same  day,  continuing  his 
malice  against  the  plaintiff,  did  in  the  presence  and  hear- 
ing of  divers  of  our  liege  subjects,*  falsely,  maliciously, 
and  with  a  loud  voice,  speak  and  utter  the  following  false 
and  scandalous  words  of  and  concerning  the  plaintiff,  to 
wit,  W.  F.  (meaning  the  plaintiff)  is  a  vile  fellow,  a 
rogue,  a  great  rogue,  a  very  great  rogue,  a  cheat,  a  great 
cheat,  a  shuffling  rascal,  and  his  (meaning  the  plaintiff's) 
credit  is  not  worth  a  groat ;  he  (meaning  the  plaintiff)  is 
a  rascal f  a  scoundrel,  a  mean  pitiful  fellow,  a  great  cheat, 
and  no  person  would  give  six  pence  for  any  deot  he  owes, 
(meaning  the  plaintiff  owed)  to  give  any  thing  for  it ; 
tor  he  (meaning  the  plaintiff)  is  not  able  to  pay  his 
debts,  he  (meaning  the  plaintiff)  owes  more  than  he  is 
worth,  and  /  can  prove  it ;  and  he  (meaning  the  plaintiff) 
cannot  pay  his  debts,  is  worse  than  nothing,  is  thousands^ 
worse  than  nothing,  and  owes  more  than  he  is  worth. 
And  the  said  D,  on  &c.,  of  his  further  malice,  in  the  hear- 
ing of  divers  worthy  and  good  people,  did,  at  &c.,  utter 
and  speak,  of  and  concerning  the  plaintiff,  these  false  and 
scandalous  words,  to  wit,  W.  F,  (meaning  the  plaintiff) 
is  a  rogue,  a  bankrupt,  a  cheat,  and  a  villain.;  he  (mean- 
ing the  plaintiff)  bottomed  a  ship  for  more  than  she  was 
worth,  and  cast  her  away  on  purpose  to  cheat  the  hot- 
tomers.  And  at  another  time,  he  (still  meaning  the 
plaintiff)  bought  an  old  ship  that  had  been  condemned^ 
purely  to  send  his  brother  in  (meaning  the  plaintiff's 
brother)  to  be  cast  away,  in  ord<;ir  to  get  his  brother's  in- 
terest and  estate  then  depending  in  the  family,  (meaning 
his  said  brother's  proportion  and  share  in  his  father's 
estate,  then  depending  in  the  law;)  and  if  h!^  father 
(meaning  the  plaintiff's  father)  and  all  the  friends  he 
(meaning  the  plaintiff)  had  in  the  world  were  on  board 
(meaning  on  board  the  said  ship),  he  (meaning  the  plain- 
tiff) would  have  cast  her  away.  He  (meaning  the  plain- 

*  CltizeDs  of  this  Commonwealth. 


332  CASE. 

tiff)  is  a  mean  spirited^  ungenerous  fellow^  and  loves 
money  so  well,  that  he  never  did  a  generous  action  in 
his  life.     And  the  said  D  thereafterwards,  on  the  same 
day,  of  his  further  malice,  did  in  th^  hearing  of  divers  of 
our  liege  subjects,*  utter  and  speak  the  following  false 
and  scandalous  words,  of  and  concerning  the  plaintiff,  to 
wit,  W.  F,  (meaning  the  plaintiff)  is  a  mean  spirited^ 
ungenerous  fellow^  and  loves  money  so  well,  that  he 
never  did   a  good  or  generous  action  in  his  life;    he 
(meaning  the  plaintiff)  is  a  rogue,  a  villain,  a  bankrupt, 
and  a  cluat ;  he  (meaning  the  plaintiff)  bottomed  a  ship 
for  more  money  than  she  was  worth,  and  cast  her  away 
on  purpose  to  cheat  the  bottomers ;  and  he  (meaning  the 
plaintiff)  bought  an  old  condemned  ship,  purely  to  send 
his  brother  in  to  be  cast  away ;  that  he  (meaning  the 
plaintiff)  might  get  by  it,  because  there  was  an  estate 
depending  in  the  family  (meaning  in  the  family  of  the 
plaintiff's  late  deceased  father),  and  if  his  father  (mean- 
ing the  plaintiff's  father)  and  all  the  friends  he  had 
(meaning  the  plaintiff  had)  in  the  world,  were  on  board 
(meaning  on  board  the  said  ship),  he  (meaning  the  plain<- 
tiff)  would  have  cast  her  away.     And  the  said  D,  on 
'  &c«,  at  &c«,  of  his  further  malice  against  the  plaintiff, 
speaking  qf  and  concerning  the  plaintiff  in  the  hearing  of 
many  of  our  liege  subjects,*  did  speak  and  utter  thp  fol- 
lowing false  and  scandalous  words  concerning  the  plain- 
tiff, to  wit,  /  hope  he  (meaning  the  plaintiff)  will  recover 
money  enough  out  of  the  prize  in  England,  to  paj'  his 
debts  (meaning  the  plaintiff's  debts)  ;  but  if  he  (mean- 
ing the  plaintiff)  doth  recover  enough,  it  must  be  a  very 
large  sum,  he  (meaning  the  plaintiff)  owes  more  than  he 
is  worth,  and  is  not  able  to  pay  his  debts.     And  the  said 
D,  on  &c.,  at  &c.>  speaking  of  the  plaintiff's  conduct  in 
his  trade,  dealings,  and  merchandise,  did  of  his  further 
malice,  speak  and  utter  the  following  false  and  scanda- 
lous words  of  and  concerning  the  plaintiff,  in  the  pres- 
ence and  hearing  of  divers  of  our  good  subjects,*  to  wit,  he 
(meaning  the  plaintiff)  is  a  vile  fellow,  not  ft  for  society, 
a  cheat,  a  rogue,  and  is  as  great  a  rogue  ana  villain  as 
lives;  he  (again  meaning  the  plaintiff)  is  as  great  a 
rogue  and  villain  as  is  in  the  world.     And  the  said  D, 
on  &c.,  at  &c.,  upon  a  discourse  had  and  moved  concern- 
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ing  the  plaiotiff's  conduct  in  his  trade,  merchandise,  and 
dealings  in  the  hearing  of  divers  of  our  liege  subjects,* 
of  his  further  malice  against  the  plaintiff,  did  speak 
and  utter  the  following  fals^  and  scandalous  words 
concerning  the  plaintiff,  to  wit,  he  (meaning  the  plain- 
tiff) is  not  fit  company  for  any  man ;  he  (meaning 
the  plaintiff)  is  a  rogue,  a  bite,  a  cheat,  a  cheating  dis- 
honest villain,  a  knave,  a  scoundrel,  and  /  can  prove  it. 
By  reason  of  the  speaking  of  which  false  and  scandalous 
words  in  manner  as  aforesaid,  the  plaintiff  hath  greatly 
suffered  in  his  good  name  and  reputation,  and  lost  the 
good  will  and  esteem  of  many  worthy  persons  of  great 
note,  wealth,  and  business,  with  whom  he  before  had 
large  and  very  profitable  tradings  in  merchandise,  who  Spedai 
of  late  have  refused  to  intrust  the  plaintiff  with  their  ^■™^®- 
affairs  and  business,  or  to  continue  or  carry  on  any  com- 
merce with  him,  to  the  damage  &c.  Fletcher  v.  Vassal, 
Suffolk,  S.  C,  Aug.  T.  1762.  E.  Trowbridge- 

Note.  The  special  damage  here  should  be  alleged  with  more  certain- 
ty, if  it  is  intended  to  introduce  evidence  of  it,  e.  g.  **  and  many  per- 
sons &LC.,  viz.  A,  Bj  C,  D,  and  E,  with  whom  the  plaintiff,  before  the 
speaking  of  the  said  false,  scandalous,  and  malicious  words,  had  large 
dealings,  from  which  he  derived  great  advantage  and  profit,  have  since, 
and  on  account  of  the  speaking  of  the  said  words,  and  for  no  other 
reason  whatsoever,  wholly  refused  to  intrust  the  plaintiff  with  their 
affairs  and  business,"  &lc. 


4.  Action  on  the  Case  for  Deceit. 

This  action  may  be  maintained  wherever  one  practises  any  deceit 
to  the  injury  of  anoilier,  as  playing  with  false  diee,  or  cheating  at 
cards,  and  in  this  way  winning  his  money  ;  and  generally,  in  all  cases 
where  money  is  obtained  frofn  another  by  false  pretences'^  this  action, 
as  well  as  an  action  for  money  had  and  received,  may  be  maintained. 
It  lies  also  where  one  man  personates  another,  and  in  his  name  does 
any  act  to  bis  prejudice. 

It  lies  also  against  a  man  for  acting  deceitfully  in  his  trust,  or 
office,  or  business,  or  trade ;  as  if  an  attorney  should  betray  the  inter- 
ests, secrets,  &lc.  of  his  client ;  or  an  officer  should  make  a  false  re- 
turn of  process ;  or  a  surgeon  should  make  rash  experiments  on  his 
patient ;  {see  2  Wils.  369) ;  or  a  trader  should  sell  goods,  knowing 
tliem  to  be  of  a  bad  quali^,  as  of  a  good  quality ;  as  false  or  coun- 
terfeit jewels  8(c.  for  real  and  genuine  &cc.    But  it  does  not  He  for  a 
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false  affinnation  respecting  the  value  (X  price.     1  Lev.  102 ;  i  Sid. 
146. 

This  action  may  be  maintained  against  an  infant  for  a  false  a£5r- 
mation  that  he  is  of  age,  whereby  ne  obtains  money  &c.  See  1 
Sid.  183;  qtuere. 

So  if  a  man  sells  goods  belonging  to  another,  ais  his  own,  and  with 
or  without  an  express  warranty,  that  they  are  his,  this  action  may  be 
maintamed.  6  Johns.  R.  181.  And  even  aldiough  the  money  has 
not  been  paid,  and  the  real  owner  has  not  taken  away  the  goods.  2 
Cro.  474;  9  H.  7,  21  b ;  2  Esp.  R.  417.  Where  A  sells  gooAj 
not  in  his  possession^  without  an  express  warranty  of  ownership,  if 
they  are  not  his  goods,  it  will  be  safer  to  bring  Assumpsit  for  money 
had  and  received,  to  recover  back  the  purchase  money. 

This  action  may  be  maintained  against  the  master,  for  the  deceit- 
ful act  of  the  servant  in  the  course  of  his  employment,  though  witb- 
out  the  master's  knowledge.  1  Sal.  282 ;  2  Sal.  440 ;  Sir.  653. 
But  if  the  servant  act  contrary  to  the  express  directions  of  the  mas- 
X  ter,  the  servant  alone  is  liable.     2  Sal.  442. 

This  action  will  also  lie,  for  falsely  representing  a  person  to  be  in 
good  circumstances,  with  an  intention  to  deceive^  by  reason  of 
which  another  person  trusts  him  and  loses  his  debt.  3  D.  &  £.  51  ; 
6  Johns.  R.  181.  And  it  seems,  that  where  there  is  a  fraudulent 
suppressio  veri  in  a  representation,  it  may  be  equivalent  to  such 
gross  falsehood,  as  to  sustain  an  action.  1  East's  R.  318 ;  6  Johns. 
R.  181. 

Where  this  action  cannot  be  maintained. 

Where  there  is  an  express  warranty,  it  is  commonly  safest,  as 
well  as  most  agreeable  to  analogy,  to  declare  in  Assumpsit,  though 
in  many  cases  Deceit  may  also  be  maintained.  For  it  is  very  pos- 
sible, that  the  warranty  may  be  false  or  not  complied  with,  without 
any  intention  to  deceive  on  the  seller's  part,  but  in  Assumpsit,  the 
plaintiff  recovers  for  the  breach  of  the  express  warranty,  whether 
there  was  any  intention  to  cheat  or  deceive,  or  not. 

The  gist  of  the  action  of  Deceit  consists  of  falsehood,  and  an  in- 
tention to  deceive  or  defraud,  and  wherever  eidier  of  these  is  want- 
ing, in  strictness,  the  action  of  deceit  cannot  be  maintained ;  and 
though  there  are  cases  apparently  inconsistent  with  this  principle, 
where  the  action  has  been  sustained  without  any  fraudulent  btent  in 
fact,  yet,  on  an  examination  of  the  pleadings  in  such  cases,  it  will  be 
found,  that  fraud  or  deceit  is  always  alleged,  and  the  circumstances 
of  the  case  amount  technically  to  deceit  or  fraud,  however  free  they 
may  be  from  moral  turpitude. 

In  some  cases,  however,  where  there  is  an  intention  to  deceive, 
and  the  plaintiff  is  actually  deceived,  he  cannot  maintain  an  action 
for  it ;  as  if  the  deceit  is  of  such  a  nature  as  could  impose  on  no 
one  without  gross  negligence,  carelessness,  or  inattention,  this  action 
will  not  lie.  For  even  an  express  warranty  will  not  extend  to  de- 
fects obvious  to  the  buyer's  senses. 
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If  tbere  is  an  intention  to  deceive,  but  the  plaiotiff  in  fact  13  not 
imposed  on,  being  acquainted  with  the  real  state  of  things,  no  action 
can  be  maintamed  for  a  false  representation.  2  East's  R.  92 ;  8 
Johns,  R.  19-  ^ 

If  the  plaintiflT  is  deceived  by  a  false  representation,  which  how- 
ever was  made' honestly,  and  under  a  mistaken  belief,  he  cannot 
recover.     Peake's  Cases,  226. 

Lord  KenyoD  in  4he  last  cited  case,  lays  down  the  rule  in  such 
cases,  thus,  "  it  must  appear,  that  the  lie  was  told /or  the  purpose  of 
imponng  on  the  plaintiffs^  and  that  they,  relying  on  that  information, 
were  deceived." 


DECLARATIONS  IN  CASE  FOR  DECEIT. 

• 

For  that  whereas  the  said  D,  at  &c.,  on  &c.,  in  con-  ^^^ 
sideration  of  &c.,  by  the  plaintiff  to  the  said  D,  then  and  !h^^^ 
there  in  hand  paid,  did  bargain  and  sell  unto  the  plaintiff  "•***?  *f 
one  tun  of  wines ;  and  upon  making  said  bargain  and  good, 
sale,  the  said  D  did  then  and  there  warrant  the  said 
wines  to  be  good  and  perfect  wines,  and  in  good  condi- 
tion ;  yet  the  plaintiff  avers,  that  the  said  wines  were  at 
the  time  of  said  bargain  and  sale,  corrupted  and  adulter- 
ated wines,  and  if  drank,  hurtful  to  man's  body  ;  where- 
by the  plaintiff,  upon  said  bargain  and  sale  and  warranty, 
was  then  and  there  greatly  deceived  and  defrauded,  &c. 
Bohun,  240. 

For  that  the  said  D,  at  &c,,  on  &c.,  falsely  and  scan-  Deceit  in 
dalously  deceived  the  plaintiff,  by  then  and  there  selling  tyo?ti^r 
him,  the  plaintiff,  a  certain  quantity  of  spirituous  liquor,  ***^- 
called  &c.,  as  and  for  the  quantity  of  two  gallons,  and 
then  and  there  warranting  the  same  to  be,  and  to  con- 
tain in  itself  that  quantity  ;  when  in  truth  and  fact,  the 
said  quantity  of  spiritous  liquor  so  sold  and  warranted  as 
aforesaid,  at  the  time  of  sale  and  warranty  thereof,  was 
not,  nor  did  contain  in  itself,  the  said  quantity  of  two 
gallons,  but  a  much  less  quantity,  to  wit,  six  quarts,  and 
no  more,  as  the  said  D  then  well  knew,  to  wit,  at  &c. 
8  Went.  366. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  bargained  with  ^^^{J^f 
the  said  D  to  buy  of  him  &c.  wool,  which  was  then  and  wool  de- 
there  packed  and  bound  up  into  &c.  parcels,  in  the  form  paikSand 
and  had  the  appearance  of  fleece  wool.    And  the  said  D,  not  mer- 
by  then  and  there  warranting  the  said  wool,  and  every  ^,  *^^ 
parcel  thereof,  to  be  fleece  wool,  and  to  be  packed  and 
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bound  up  fairly  and  without  deceit,  and  to  be  good  and 
merchantable!  then  and  there  deceitfully  sold  the  same 
to  the  plaintiff  for  the  sum  of  ^ — ,  to  be  thereafterwards 
paid  by  the  plaintiff  for  the  saqie.  And  the  plaintiff 
avers,  that,  at  the  time  and  place  of  said  sale,  the  said 
wool  was  deceitfully  packed  and  bound  up,  and  that  he. 
parcels  thereof  were  not  fleece  wool,  nor  good  nor  mer- 
chantable wool ;  but  that  the  inside  of  said  parcels  were 
wool  of  a  much  less  value,  and  not  good  nor  merchant- 
able wool ;  of  all  which  the  said  D  was  then  and  there 
well  knowing.  And  so  the  said  D  falsely  deceived  and 
•    defrauded  the  plaintiff,  &c.     8  Went.  369. 

Sr^*Jof  ^^^  ^^^^  ^^^  plaintiff,  on  &c.,  at  &c.,  bargained  with 
pine  logs,  the  Said  D  to  buy  of  him  —  pine  logs,  then  lying  at  &c.,  as 
and  for  pine  logs,  sound  and  fit  to  make  clear  and  mer- 
chantable boards,  for  the  sum  of  $ — .  And  the  said  D, 
then  and  there  sold  the  same  to  the  plaintiff,  as  and  for  pine 
logs^  sound  and  fit  to  make  clear  and  merchantable  boards, 
for  the  said  sum  of  ^ — ,  then  and  there  paid  by  the  plain- 
tiff to  the  said  D ;  which  said  pine  logs  were  there  at 
the  time  of  said  sale,  unsound,  rotten,  and  unfit  to  make 
clear  and  merchantable  boards,  which  the  said  D  then 
and  there  well  knew.  And  so  the  said  D  deceitfully  in- 
jured and  defrauded  the  plaintiff  &c.  N.  Dane. 

Deceit  in        FiRST  CouNT.     For  that  whcrcas  the  said  D  and  E, 

Sap?b^iSL  ^^  ^^'^  ^^  ^^'>  bargained  with  the  said  plaintiffs  for 

unmer-      pounds  Weight  of  soap,  at per  pound,  the  said  D 

^^^^^^-  and  E  well  knowing'  the  said  soap  to  be  insufficiently 
and  deceitfully  made,  and  unmerchantable,  by  warrant- 
ing the  said  soap  to  be  sufficiently  and  well  made,  good 
and  merchantable,  for  and  in  consideration  of  $ —  paid 
them  by  the  plaintiff,  then  and  there  deceitfully  and 
fraudulently  sold  and  delivered  him  the  said  soap,  insuffi- 
ciently and  deceitfully  made  and  unmerchantable,  and 
the  said  plaintiff  ignorant  of  the  premises,  and  deceived 
by  the  said  D  and  E  as  aforesaid,  thereafterwards  on  the 
same  day,  shipped  and  exported,  with  great  expense  and 
risk,  the  said  soap  to  Bourdea'ux  in  France,  and  thereaf- 
terwards, viz.  at  S  aforesaid,  on  &c.,  the  said  plaintiff 
wholly  lost  the  sale  of  the  said  soap,  by  reason  that  the 
same  was  found  bad  and  unmerchantable ;  and  thereby 
is  injured  and  has  suffered  damage  the  amount  paid  for 
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said  soap,  with  his  expenses  aforesaid,  amounting  to  j^ , 

and  great  profits  amounting  to  ^ — ,  then  and  there  ac- 
cruing, and  to  be  had  upon  the  like  quantity  of  merchant' 
able  soap. 

Second  Count.     And  whereas  the  said  plaintifT,  at 
8zxr.,  on  &c.,  had  bargained  with  the  said  D  and  E,  for 

other  pounds  weight  of  good  and   merchantable 

soap,  at  &c.  per  pound,  amounting  to  ^ — ,  paid  them  by 
the  plaintiff;  yet  the  said  D  and  Ej  maliciously  contriv- 
ing to  deceive  and  defraud  the  said  plaintiff,  thereafter- 
wards,  on  the  same^  day,  sold  and  delivered  him  other 
— ; —  pounds  weight  of  unmerchantable  soap,  last  afore- 
said bargained  to  the  said  plaintiff,  and  the  said  plain- 
tiff, ignorant  of  the  premises,  and  wholly  deceived  there- 
in as  aforesaid,  thereafterwards,  on  the  same  day,  shipped 
and  exported,  with  great  expense  and  hazard,  the  said 
lastmentioned  soap  to  Bourdeaux  in  France,  and  there- 
afterwards, viz.  at  S  aforesaid,  on  &c.,  the  said  plaintiff 
wholly  lost  the  sale  of  the  said  soap  last  mentioned,  by 
reason  that  the  same  was  found  bad  and  unmerchantable, 
and  thereby  the  said  plaintiff  has  lost  and  suffered  dam- 
age, to  the  amount  of  the  said  sum  paid  for  the  soap  last- 
mentioned,  with  all  expenses  and  risks  thereon,  amount- 
ing to  the  sum^  of  $ — ,  and  also  great  profits,  amounting 
to  ^ — ,  -then  and  there  accruing  and  to  be  had  upon  the 
like  quantity  of  good  and  merchantable  soap.  Green  y. 
Bishop,  S.  J.  C.  1796.  S.  Sew  all. 

For  that  the  said  D,  at  Sec,  on  &c.,  was  possessed  Deceit  in 
of  a  quantity  of  soap,  usually  called  white  soap,  and  of  a  J^®  ^^^ 
quantity  of  soap,  usually  called  brown  soap,  and  also  of  a  diesZ&c. 
quantity  of  dipped  candles  of  tallow,  all  which  said  soap  meSSiattt- 
and  candles,  were  bad  and  unmerchantable,  and  insufii-  a^^^- 
ciently  made,  and  of  unsuitable  materials  respectively, 
and  being  so  possessed  of  the  same,  did  then  and  there, 
in  order  to  induce  the  said  plaintiff  to  purchase  the  same, 
and  knowing  the  same  then  and  there  to  be  bad  and  un- 
merchantable, and  made  of  insufficient   materials,  and 
insufficiently  made,  falsely  affirm  and  warrant  the  said 
soap   and   candles,  to  be  good  and  merchantable,  and 
made  of  suitable  materials,  and  sufficiently  made,  where- 
by the  plaintiff  was  induced  to  buy  of  the  said  D, 

pounds  weight  of  the  said  brown  soap,  at  the  rate  of  &c. 
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per  pound,  and  ■  pounds  weight  of  said  white  soap, 
at  &c,  per  pound,  and  — - —  pounds  weight  of  said  dip- 
ped candles  of  tallow,  and,  in  consideration  of  the  sum 
of  ^ — ,  paid  the  said  D  by  the  said  plaintiff,  being  at 
the  rate  aforesaid,  the  said  D  did  then  and  there  sell  and 

deliver  unto  the  said  plaintiff,  the  aforesaid weight  of 

brown  soap,  and  the  aforesaid weight  of  white  soap, 

and  the  aforesaid weight  of  candles  of  tallow,  as  and  for 

good  and  merchantable,  made  of  suitable  materials,  and 
sufiicientlj  made,  and  did  then  and  there  warrant  them  to 
be  so.  Now  the  plaintiff  in  fact  says,  that  the  said  soap 
and  the  said  candles,  were,  at  the  time  of  said  sale  and 
delivery,  bad  and  unmerchantable,  made  of  unsuitable 
materials,  and  insufficiently  made,  of  all  which  the 
said  D  was  then  and  there  well  knowing.  And '  the 
said  plaintiff,  ignorant  of  the  premises,  and  being  de- 
ceived by  the  said  D,  as  aforesaid,  thereafterwards, 
viz.^  on  the  same  day,  shipped  and  exported  the  said 
soap  and  the  said  candles,  with  great  expense  and  risk, 
to  Nantes  in  France,  where,  afterwards,  viz.  at  said  S, 
on  &c.  aforesaid,  the  said  soap,  being  bad  aifd  unmer- 
chantable, and  insufficiently  made,  and  of  unsuitable  ma- 
terials, the  greater  part  thereof  was  lost  to  the  said 
plaintiff,  together  with  his  expenses  aforesaid,  amounting 
to  ^ — ;  and  he  was  thereby  deprived  of  great  profit . 
and  gain  in  the  said  soap  and  candles,  amounting  to  a 
great  sum,  viz.  the  sum  of  ^ — ,  then  and  there  accruing 
on  good  and  merchantable  soap. 

For  deceit       FiRST  CouNT.     For  that  whereas  the  said  D,  at  &c., 
rfSap?^*  on  &c.,  in  consideration  of  &c.,  to  him  paid  by  the  said 

plaintiffs,  undertook  and  promised  to  deliver  them 

pounds  weight  of  best  soap,  and' pounds  weight  of 

soap  of  the  second  quality,  with  boxes  for  the  same,  and  to 
be  good  and  merchantable  soap;  but  the  said  D,  thereaf- 
terwards, on  the  same  day,  disregarding  his  undertaking 
aforesaid,  and  contriving  to  deceive  the  said  plaintiffs, 
delivered  them  — —  pounds  weight  of  soap,  insufficient- 
ly and  deceitfully  made,  of  bad  and  unsuit£tble  materials, 
and  of  which  the  said  D  was  well  knowing. 

Second  Count.     And  for  that  whereas  the  said  plain- 
tiffs, thereafterwards,  viz.  on  the  same  day,  bargained 
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with  the  said  D  for  a  quantity  of  soap,  to  be  of  the  best 
and  second  quality  ;  and  the  said  D,  then  and  there  sold 
to  the  plaintiffs  other  '  pounds  weight  of  soap,  by 
warranting  part  thereof,  viz.  —  pounds  weight,  to  be 
of  the  best  quality,  and  — —  pounds  weight  to  be  of  the 
second  quality ;  but  the  said  D,  then  and  there,  upon 
the  bargain  aforesaid,  contriving  to  deceive  and  defraud 
the  plaintiffs,  delivered  to  the  plaintiffs  other  —  pounds 
weight  of  soap,  insufficiently  and  deceitfuHy  made,  and  of 
bad  and  unsuitable  materials ;  of  which  the  said  D  was 
well  knowing,  and  received  therefor,  and  for  the  boxes 
containing  the  same,  the  sum  of  ;^ —  in  payment  for  the 
same,  sold  as  for  good  and  merchantable  soap.  And  the 
plaintiffs  aver,  that,  being  ignorant  of  the  fraud  and  de- 
ceit of  the  said  D  in  the  premises,  they  thereafterwards, 
viz.  on  &c.,  shipped  and  exported  the  said  two  quanti- 
ties of  soap,  delivered  by  the  said  D  as  aforesaid,  for 
sale  beyond  the  seas,  viz.  to  Nantes  in  France ;  but  the 
said  soap  being  bad,  unmerchantable,  and  insufficiently 
and  deceitfully  made,  the  plaintiffs  there,  to  wit,  at  S 
aforesaid,  on  &c.,  suffered  great  loss  on  the  said  soap,  fj^^Ji 
viz.  &LC.  expense  thereon,  and  &c.  profit  arising  on  mer- 
chantable soap;  to  the  damage  &c.     S.  J.  C.  1797. 

S.  Sewall. 

Note.  At  the  first  examiaation  of  the  two  preceding  counts,  there 
is  apparently  a  misjoinder  of  Assun^sit  with  Case.  The  second 
coant  is  obviously  in  Case,  but  the  first  does  not,  at  first  view,  seem 
to  belong  to  that  form  of  action.  It  begins  in  Assumpsit  and  alleges 
a  promise,  and  then  proceeds  as  if  setting  out  a  breach.  However  it 
concludes  in  Case,  for  if  considered  in  Assumpsit,  the  breach  is  not 
logically  assigned.  The  plaintiff  declares,  that  the  defendant  promis- 
ed to  deliver  him  good  soap,  he  concludes  that  the  defendant,  disre- 
garding his  promise,  delivered  him  had  soap.  This  is  no  breach,  be- 
cause it  does  not  appear,  but  that  he  delivered  good  soap  and  bad  soap 
too.  The  breach  should  be  assigned,  that  he  did  not  deliver  good 
soap,  S^c.  This  count,  therefore,  if  good  at  all,  must  be  considered 
in  Case,  and  then  there  is  no  misjoinder,  and  of  this  opinion  probably 
were  the  counsel,  Parsons  and  Prescott,  for  they  pleaded  "  not  guilty" 
to  both  counts.     Quare  of  the  special  damages  in  the  second  count. 

First  Count.     For  that  whereas  the  said  plaintijOf,  J^^^^^^^de 
at  &C4,  on  &c.,  had  bargained  with  the  said  D  and  £,  of  pu^sfiit. 
to  buy  of  them  fourteen  live  pigs,  for  a  large  Sum  of  „  °^ote. 
money,  to  wit,  the  sum  of$ — ,  being  then  and  there  a  good  loinefood. 
and  sound  price,  and  valuable  consideration  for  good  and 
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sound  pigs,  which  had  been  fed  with  proper  food,  and 
suitable  to  be  killed,  for  good  and  merchantable  pork,  to 
wit,  at  &c.  aforesaid,  on  the  day  and  year  aforesaid  ; 
and  the  said  D  and  E,  then  and  there,  well  knowing  the 
said  pigs  to  have  been  fed  upon  flax-seed  cakes,  so  call- 
ed, and  that  the  flesh  of  the  same  was  thereby  rendered 
stinking  and  ofTensivet  and  unfit. for  use,  then  and  there 
falsely,  fraudulently,  and  deceitfully  oflered  for  sale,  and 
did  in  fact  fraudulently,  falsely,  and  deceitfully  sell  and 
deliver  the  said  pigs  to  the  said  plaintifl*,  who  was  wholly 
ignorant  of  the  premises,  as  and  for  good  pigs,  fit  for  use, 
and  as  having  been  fed  with  proper  food,  and  suitable  to 
be  killed  for  good  and  merchantable  pork ;  and  the 
plaintifl*  in  fact  saitb,  that  he,  afterwards,  viz.  on  &c«, 
killed  the  same  pigs,  and,  at  great  trouble  and  expense, 
salted  and  shipped  the  same,  on  board  the  &c.,  whereof 
one  A.  B.  was  master,  for  &c,  ;  and  the  plaintiff  further 
avers,  that  the  flesh  of  said  pigs,  by  reason  of  their  hav- 
ing been  fed  as  aforesaid,  of  which  he  was  wholly  igno- 
rant, and  whereof  the  said  D  and  E  were  well  knowing 
as  aforesaid,  was  rendered  stinking  and  unfit  for  use, 
and  so  damaged  and  offensive,  that  the  plaintiff  sustain- 
ed great  loss  and  detriment,  in  and  about  the  sale  thereof, 
to  wit,  &c.,  at  &c*  aforesaid,  viz.  at  &c.  (the  venue) ; 
and  so  the  said  plaintiff  saith,  that  the  said  D  and  £, 
on  &c.,  at  &c.  aforesaid,  falsely,  fraudulently,  and  de- 
ceitfully deceived  him  the  said  plaintiff. 

stated  Second  Count.     For  that  whereas  the  said  plaintiff, 

SSiy?*"*  thereafterwards,  to  wit,  on  &c.,  bargained  with  the  said 
D  and  E,  to  buy  of  them  fourteen  other  pigs,  to  be  kill- 
ed for  good  fresh  pork,  for  a  large  sum  of  money,  viz. 
the  sum  of  $ — ;  and  the  said  D  and  E,  then  and  there 
well  knowing  the  same  pigs  to  be  damaged,  and  unfit  to 
be  killed  for  fresh  pork,  then  and  there  falsely,  fraudu- 
lently, and  deceitfully  offered  for  sale,  and  then  and 
there  so  falsely,  fraudulently,  and  deceitfully  did  sell  and 
deliver  the  same  other  pigs  to  said  plaintiff,  as  and  for 
good  pigs,  fit  to  be  killed  for  good  fresh  pork ;  and  the 
said  plaintiff,  being  wholly  deceived  respecting  the  prem- 
ises, then  and  there  paid  the  said  D  and  E,  the  sum  of  0 — , 
being  a  sound  price,  and  valuable  consideration  for  good 
pigs,  fit  to  be  killed  for  good  fresh  pork ;  and  the  said 
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plaintiff  in  fact  saith,  that  he,  thereafterwards,  viz.  on 
&c.,  killed  said  other  pigs,  and  that  the  flesh  thereof 
was  bad,  and  unfit  for  fresh  pork  ;  and  the  said  plaintiff 
further  avers,  that,  in  order  to  make  the  best  of  the 
same,  he  thereafterwards,  viz.  on  &c.,  at  great  expense 
and  trouble,  salted,  and  shipped,  and  sent  the  same  on 
board  the  &c.,  to  &c.,  that  the  same,  when  opened  for 
sale  there,  was  found  to  be  damaged,  and  not  merchanta- 
ble, and  that  thereby  he  there  met  and  sustained  great  loss, 
and  trouble,  viz.  the  sum  of  &c*,  in  selling  and  disposing 
of  the  same  at  &c.,  to  wit,  at  &c.  aforesaid,  and  so  the 
said  plaintiff  sajs,  that  the  said  D  and  £,  falsely,  fraudu 
lently,  and  deceitfully  deceived  the  said  plaintiff. 

Third  Count.  And  also  for  that  whereas  the  said  The  same 
plaintiffs,  thereafterwards,  viz.  on  &.C.,  had  bargained  ^untstat- 
with  the  said  D  and  E,  to  buy  of  them  fourteen  live  ^J^ 
pigs,  other  than  those  abovementioned  ;  and  the  said  D 
and  £,  then  and  there,  well  knowing  the  same  other 
pigs  last  mentioned,  to  have  been  fed  upon  flax-seed 
cakes,  so  called,  and  to  have  been  thereby  damaged  and 
rendered  unfit  to  kill  for  pork,  then  and  there,  by  war- 
ranting the  same  other  pigs  last  mentioned,  to  be  good 
and  fit  to  be  killed  for  pork,  falsely,  deceitfully,  and  frau- 
dulently sold  the  same  other  pigs  last  pnentioned  to  the 
said  plaintiff,  for  a  great  sum  of  money,  viz.  for  the  sum 
of  j^ — ,  which  was  a  good  sound  price,  and  valuable 
consideration  for  the  same,  whereas  in  truth  and  fact, 
the  same  other  pigs,  last  mentioned,  were  damaged,  and 
were  unfit  to  be  killed  for  pork,  and  the  flesh  of  the  same, 
when  killed,  was  offensive  and  stinking ;  and  so  the  said 
plaintiff  saith  that  the  said  D  and  £,  falsely  and  fraudu- 
lently deceived  him  the  said  plaintiff;  all  which  is  to 
the  damage,  &c.     Wkitiemore  v.  Pike.      S.  Putnam. 

For  that  the  said  D,  on  &c.,  at  &c.,  being  possessed  For  fakeiy 
of  a  promissory  note,  whereby  one  R,  of  A,  promised  notetolo* 
to  pay  to  the  said  D,  or  order,  ^ —  on  demand,  with  ^3®^^?' 
lawful  interest  for  the  same,  until  paid  ;  and  the  said  D,  assigningit 
knowing  that  the  said  R  had  absconded,  and  that  neither  "j^*^^^ 
he  nor  his  estate,  could  be  come  at  to  be  attached,  nor  foctuwas 
the  said  $ — ,  nor  the  interest  thereof,  could  be  recover-  "f  a^mS- 
ed  ;  and  intending  and   fraudulently  contriving  to  de-  «>iv«nt,  * 
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fraud  and  deceive  the  plaintiff,  thereafterwards,  on  the 
same  day,  falsely  affirmed  and  declared  to  the  plain- 
tiff,  that  the  said  promissory  note  was  made  and  given 
by  one  [R,  of  B.  And  the  plaintiff,  giving  credit  to 
the  said  declaration  of  said  D,  and  knowing  the  said 
R,  of  B,  to  be  a  person  of  substance,  and  well  able  to 
pay  the  said  0 —  and  the  interest  thereof,  then  and  there 
bought  the  said  promissory  note  of  the  said  D,  and  paid 
him  in  neat  cattle  the  value  of  the  said  j$f-«-,  and  the 
interest  thereof  then  due.  And  the  said  D  then  and 
there  sold  the  said  note  to  the  plaintiff,  for  the  price 
aforesaid,  as  a  note  made  and  given  by  the  said  R,  of 
B,  the  said  D  at  the  same  time,  well  knowing  that 
the  same  note  was  not  made  and  given  by  the  said  R  of 
B,  and  that  it  was  worth  nothing  ;  atid  thereby  deceiv- 
ed the  plaintiff,  and  defrauded  him  of  ;^ — ,  &c- 

O.  Trowbridge* 

]^^g  E      For  that  the  said  D,  on  &c.,  in  order  greatly  to  deceive 
to  be  a      the  plaintiff,  came,  together  with  one  E,  to  the  plaintiff's 
^d^Bub-  house,  in  S  aforesaid  ;  and  then  and  there  well  knowing 
^^*^^  that  the  plaintiff  had  a  yoke  of  oxen  for  sale,  declared  to 
ducine       the  plaintiff  that  the  said  E  was  a  person  of  good  sub- 
SSi  wS^  stance,  and  a  brazier  in  Boston,  in  the  county  of  S,  and 
yoke  of      of  considerable  trade  and  business,  and  was  obliged  to 
credit?"     ship  off  a  considerable  quantity  of  beef,  and  assured  the 
plaintiff  he  might  safely  trust  said  E.     And  accordingly, 
the  plaintiff,  crediting  the  words  and  speeches  of  the  said 
D,  was  then  and  there  prevailed  upo0  to  sell  a  pair  of 
oxen  to  the  said  E,  for  the  sum  of  ;^80,  and  to  take  the 
said  E^s  note  for  the  payment  thereof,  on  &c.,  then  next 
ensuing ;  whereas  the  said  D  well  knew,  at  the  time  of 
sale  of  said  oxen,  and  the  taking  of  said  note,  that  the 
said  E  was  not  the  person  by  him  represented  as  afore- 
said, and  no  brazier  in  said  Boston,  nor  in  such  trade  and 
business,  nor  in  such  credit  as  aforesaid ;  but  was  an 
impostor,  equipped  by  the  said  D  to  impose  on  people, 
and  to  deceitfully  gain  the  property  of  others  upon  credit ; 
by  all  which  false  and  deceitful  actions  and  sayings  of  the 
said  D,  the  plaintiff  was  not  only  deceived  in  the  sale  6f 
his  oxen  as  aforesaid,  but  put  to  ;^60  charges  and  costs,  in 
regaining  his  said  oxen.  R.  Auchmuty. 
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For  that  whereas^  on  &€•,  at  &c.f  a  certain  discourse  Deceit  for 
was  moved  and  had  between  the  plaintiff  and  one  G,  and  ^^J^ 
the  said  D,  of  and  concerning  the  plaintiff's  selling  to  to  be  a  man 
the  said  G,  certain  goods  and  wares,  of  which  the  plain-  &c™^* 
tiff  was  then  possessed,  of  the  value  of  $ — ,  and  of  and  thereby  in 
concerning  the  said  G's  purchasing  the  same  upon  credit,  pilil^to 
and  giving  his  promissory  note  for  the  same,  payable  t™»*  *»»*»' 
with  interest,  in  one  month ;  and  the  plaintiff,  not  know- 
ing the  circumstances  of  said  G,  and  whether  he  was  of 
alnlity  to  pay  the  same  sum,  declined  and  refused  to 
trust  the  said  G,  with,  the  said  goods  and  wares^  or  to 
take  his  promissory  note  therefor,  unless  he  could  be 
well  assured  of  said  G's  ability  to  pay  the  same  sum. 
And  the  said  D,  then  and  there,  well  knowing  that  the 
said  G  was  not  of  sufficient  ability  to  pay  the  said  sum, 
and  was  not  worth  one  cent  in  the  world,  and  well 
knowing  that  the  said  G  intended  never  to  pay  the 
same  sum,  but  to  cheat  the  plaintiff  thereof,  then  and 
there,  falsely  and  fraudulently  affirmed  to  the  pkuB*- 
tiff,  that  the  said  G  was  a  person  of  interest,  and  of 
sufficient  ability  to  pay  the  said  sum,  and  that  the  plain- 
tiff need  not  be  afraid  to  give  him  credit,  or  to  take  his 
promissory  note,  payable  in  one  month  therefor.  And 
the  plaintiff  avers,  that  he,  believing  and  trusting  in  the 
said  false  information  of  the  said  D,  did  then  smd  there 
credit  the  said  G  for  divers  goods  and  wares,  to  the 
value  of  0 — ,  and  then  and  there  took  his  promissory 
note  of  that  date,  for  the  payment  of  the  same  sum,  in 
one  month  from  the  date  of  said  note,  and  interest  for 
the  same  till  paid ;  and  the  plaintiff  further  avers,  that 
the  said  G  was  not  then  worth  one  cent,  which  the 
said  D  well  knew ;  and  the  plaintiff  has  never  been 
able  to  find  the  said  G  since,  who  has  absconded, 
although  he  has  spent  much  money  in  seeking  to  find 
him ;  and  so  has  totally  lost  the  said  sum  and  interest' ; 
to  the  damage,  &c.  Varnum  v.  Danford.  J.  Lowell. 

For  that,  on  &c.,  at  &c.,  the  said  D,  intending  to  de-  Another. 
ceive  and  defraud  the  plaintiffs,  did  wrongfully  and  de- 
ceitfully encourage  and  persuade  the  plaintiffs  to  sell  and 
deliver  one  A.  B.  divers  goods  and  merchandises,  to  wit, 
sixteen  bags  of  cochineal,  of  great  value,  to  wit,  of  the 
value  of  0 — ,  upon  trust  and  credit ;  and  did,  for  that 
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purpose,  then  and  there,  falsely,  deceitfully,  and  fraudu- 
lently, assert  and  affirm  to  the  plaintiffs,  that  the  said 
A.  B.  then  and  there  was  a  person  safely  to  be  trusted, 
and  given  credit  to,  in  that  respect,  and  did  thereby 
falsely,  fraudulently,  and  deceitfully,  cause  and  procure 
the  plaintiffs  to  sell  and  deliver  the  said  goods  and  mer- 
chaodises  upon  trust  and  credit  to  the  said  A.  B.,  and  in 
fact,  the  plaintiffs,  confiding  and  giving  credit  to  the  said 
assertion  and  affirmation  of  said  D,  and  believiug  the 
same  to  be  true,  and  not  knowing  the  contrary  thereof, 
did  afterwards,  to  wit,  on  &c*,  at  &c.,  sell  and  deliver 
the  said  goods  and  merchandises,  upon  trust  and  credit 
to  the  said  A.  B. ;  whereas,  in  fact,  at  the  time  of  the 
said  D's  making  his  said  assertion  and  affirmation,  the 
said  A.  B.  was  not  then  and  there  a  person  safely  to  be 
trusted  and  given  credit  to  in  that  respect,  and  the  said 
D  well  knew  the  same,  to  wit,  at  &c. ;  and  the  plaintiffs 
further  say,  that  the  said  A.  B.  hath  not,  nor  hath  any 
other  person,  on  his  behalf,  paid  to  the  plaintiffs  or  either 
of  them,  the  said  sum  of  ^ — ,  or  any  part  thereof^  for 
said  goods  and  merchandises ;  but,  on  the  contrary,  the 
said  D  is  wholly  unable  to  pay  the  same,  or  any  part 
thereof  to  the  plaintiffs,  to  wit,  at  &c.  \*  and  so  the  sai4 
D  deceived  the  plaintiff;  and  thereby  they  have  been 
imposed  on  and  wholly  lost  the  said  goods  and  merchan- 
dises and  the  value  thereof  &c.  Paisley  y.  Freemattj 
ST.  R-61- 

Note.  In  this  case,  the  principle  upon  which  the  above  and  the 
two  preceding  declarations  are  framed,  is  recognised ;  and  it  was 
established,  that  a  false  affirmation,  made  by  the  defendant  to  defraud 
the  plaintiff,  whereby  the  plaintiff  receives  damage,  is  the  ground  of 
an  action  on  the  case,  in  nature  of  deceit ;  and  this,  though  the  de- 
fendant is  not  benefited  by  the  deceit,  nor  has  colluded  with  the  per- 
son who  is  benefited  by  it.     [M88.) 

Deceit  in  For  that  the  said  D,  on  &c.,  at  &c.,  being  possessed 
of  «^^  of  a  pair  of  oxen,  one  of  which  was  unsound,  and  infect- 
ed with  a  bad  and  inveterate  sore  in  his  left  shoulder, 
which  rendered  the  same  ox  good  for  nothing ;  and  the 
plaintiff  being  then  and  there  also  possessed  of  another 
pair  of  oxen,  of  his  own  proper  oxen,  of  the  value  of  &c,, 
he  the  said  D,  to  induce  the  plaintiff  to  exchange  oxen 
with  him,  did  then  and  there,  falsely  and  fraudulently 

*  The  conclusion  in  the  original  is  very  long  and  verbose. 
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affirm  to  the  plaintiff,  that  his,  the  said  D's  oxen,  as  far 
as  he  knew,  were  then  well,  good,  and  sound  oxen ; 
whereupon  the  plaintiff,  giving  full  credit  to  the  said  D's 
saidaffirmation,  was  instantly  induced  to,  and  did  then 
and  there  deliver  his  said  oxen  to  the  said  D,  in  ex- 
change for  the  said  D's  oxen  aforesaid.  And  the  said  D 
did  then  and  there  deliver  his  said  oxen  to  the  plaintiff, 
in  exchange  for  the  plaintiff's  said  oxen,  and  did  also 
then  and  there  pay  the  plaintiff  the  sum  of  &c.,  as  boot 
between  the  said  oxen.  Now  the  plaintiff  in  fact  says, 
that  the  said  D's  oxen  aforesaid,  were  not  at  the  time  of 
the  delivery,  exchange,  and  affirmation  aforesaid,  well, 
sound,  or  good ;  but  that  one  of  them  was  then  and  there 
infected  with,  and  labored  under  a  bad  and  inveterate 
sore,  in  and  upon  his  left  shoulder,  which  made  him 
utterly  unfit  for  any  service,  and  good  for  nothing ;  of 
all  which  the  said  D  was  then  and  there  well  knowing. 
And  so  the  said  D  by  means  of  his  said  false  affirmation, 
hath  greatly  injured  and  defrauded  the  plaintiff,  &c. 

F.  Dana. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  bargain-  J^JJ^J^^r 
ed  with  the  said  D,  to  buy  of  the  said  D,  a  certain  geld-  h^Seto  iS 
ing  of  the  said  D.     And  the  said  D,  well  knowing  the  ■®""^- 
same  gelding  to  be  infirm,  unsound,  and  infected  with  a 
certain  distemper,  called  the  glanders,  by  then  and  there 
warranting  the  said  gelding  to  be  sound  and  free  from     - 
any  distemper  whatever,  then  and  there  deceitfully  sold 
the  said  gelding  to  the  plaintiff  for  the  sum  of  $ — ; 
which  said  gelding,  at  the  time  of  the  sale  thereof,  was, 
and  from  that  time  to  the  time  of  the  death  of  said  geld- 
ing, continued  infirm,  uilsound,  and  infected  with  said 
distemper,  to  wit,  at  &c.    And  so  the  said  D  falsely  and 
fraudulently  deceived  the  plaintiff  &c.     2  Went.  127. 

Warren. 

For  that  the  plaintiff,  on  fee,  at  &c.,  bargained  with  ^^^""^ 
the  ^aid  D  to  buy  oi  the  said  D  a  certain  cow,  who  piainSffa 
knowing  the  same  to  be  the  cow  of  one  A,  then  and  S^ia°°* 


there  sold  it  to  the  plaintiff,  warranting  the  same  cow  as  ^de 
bis,  the  said  D's  own  cow,  for  a  great  sum  of  money  to 
be  paid  therefor  by  the  plaintiff  to  the  said  D.  And 
afterwards,  on  &c.,  at  &c.,  the  said  A  took  and  carried 
away  the  said  cow,  as  his  own  cow,  from  the  plaintiff. 
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And  so  the  said  D  hath  deceived  and  defrauded  the  plain- 
tiiOr  &c.     See  Bohutij  241 . 

Deceit  in        For  that  the  said  D,  on  &c.,  at  fee,  being  possessed 
exehang-    of  a  Tcd  Toan  gelding,  affirmed  and  declared  to  the  plain- 
nolbetoiJ^  tiff,  that  the  said  gelding  was  the  proper  gelding  of  him, 
ing  to  de-   the  Said  D,  and  thereby  induced  the  plaintiff  to  buy  the 
fendant.      g^^^  gelding  of  the  said  D,  and  give  him  therefor  an- 
other horse,  and  the  sum   of  j^ — .     And  the  said  D, 
then  and  there  being  possessed  of  the  same  red  roan 
gelding,  sold  him  to  the  plaintiff  for  the  said  other  horse, 
and   the  said  sum   of  $ — •     And   the  said  D  in  fact 
says,  that  the  said  roan  gelding  never  was  the  proper 
gelding  of  the  said  D  ;  but,  at  the  time  and  place  of 
affirmation  and  sale  aforesaid,^ was  the  proper  gelding  of 
one  A,  and  of  right  to  him  did  belong  ;  and  that  the  said 
A,  afterwards,  on  &c.,  at  &c.,  took  and  led  away  the 
said  roan  gelding,  being  of  the  value  of  0 — ,  from  and 
out  of  the  hands  and  possession  of  the  plaintiff,  as  the 
proper  gelding  of  him,  the  said  A ;  to  the  damage,  &c. 

O.  Trowbridge. 

Agakwta        For  that  whereas  the  plaintiff  hath  always  been  of 
man  for      good  fame  and  reputation  among  her  neighbours,  and  lived 
8^1^      in  favor  and  esteem  with  them  from  her  childhood,  and 
withchfld,  on  &c.,  at  &c.,  was  a  widow,  and  from  that  time  to  this 
to^'jr*  ^^^^  continued  ^ole  and  unmarried.     And  the  said  D, 
comtrtiip.   then  and  there,  contriving  maliciously  to  injure  the  plain- 
tiff and  pretending  himself  to  be  sole,  and  a  bachelor, 
requested  the  plaintiff  to  marry  him,  making  many  pro- 
testations of  his  affection  and  desire  to  marry  her ;  and 
under  pretence  of  marriage,  did  deceive  the  plaintiff,  and 
get  her  with  child  ;  wbereas  tte  plaintiff  says,  that  the 
said  D  then  was,  and  to  Uiis  time  hath  been  married,  to 
wit,  at  &c.,  whereof  the  pWmtiff  was  then  and  there 
ignorant ;  by  means  whereof,  the  said  D  hath  grievously 
injured  the  plaintiff  and  hurt  her  peace  of  mind,  &c. 

W.  Wetmore. 

Forgetting  ^^  ^^at,  whcreas  the  plaintiff  was  a  person  of  good 
p^^  conversatian.and  fame,  and  always  lived  in  good  esteem 
-mider  pre-*  and  favor  with  her  neighbours  from  her  childhood  ;  and 
J^2[p  the  said  D,  at  &c.,  on  &c.,  begun  to  court  the  plaintiff 
&c.  under  a  pretence  of  a  design  to  marry  her,  making  many 

solemn  protestations  of  his  affection  for  her,  and  design. 
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to  marry  her,  from  that  time  till  &c. ;  and  then,  at  &€•, 
having  gained  her  affections,  and  insinuated  himself  into 
her  good  will,  under  color  and  pretence  of  courtship, 
did  deceive  and  beguile  the  plaintiff,  and  get  her  with' 
child,  and  then  and  there  utterly  forsook  her,  and  went 
and  married  another  woman ;  whereby  the  said  D  hath 
greatly  injured  the  reputation  of  the  plaintiff,  &c. 

C.  Trowbridge. 

For  that  the  said  D,  at  &c.,  on  &c.,  then  being  a  ^g^J^"* 
sailor  registered  on  board  the  ship,  called  ^c.^  and  a  dis-  servant  for 
course  arising  between  the  plaintiff  and  the  said  D,  rela-  t^^^ 
tive  to  the  purchase  of  a  part  of  the  share  of  a  common  «i»»  of 
sailor  in  said  ship,  in  any  prizes  to  be  taken  by  her,  in  mo^y. 
her  then  next  intended  cruise  against  &c.,  he  the  said  D, 
then  and  there  offered  to  the  said  plaintiff,  to  assign  and 
sell  him  one  quarter  part  of  such  share,  in  consideration 
of  the  sum  of  Stc,  to  be  paid  by  the  plaintiff  to  the  said 
D.  And  the  said  D,  that  he  might  induce  the  plaintiff 
to  purchase  such  quarter  part  aforesaid,  then  and  there 
confidently  affirmed  and  declared  to  the  plaintiff,  that  he, 
the  said  D,  was  at  that  time,  a  sailor  registered  on  board 
ssdd  ship ;  and  he  further  then  and  there,  falsely  and 
fraudulently  affirmed  and  declared,  that  he  had  good 
right  and  authority  to  sell  the  same,  or  any  part  thereof, 
and  thereby  induced  the  plaintiff  to  purchase  a  quarter 
part  of  such  share  ;  and  the  plaintiff,  giving  credit  to  the 
said  affirmation  of  the  said  D,  then  and  there  paid  the 
said  D,  as  a  consideration  for  the  same,  the  full  sum  of 
0 —  aforesaid  ;  and  the  said  D,  then  and  there  pretendedly 
assigned  and  conveyed  to  the  plaintiff  the  whole  of  one 
such  quarter  part,  as  aforesaid.  Now  the  plaintiff  in  fact 
says,  that  the  said  D  was,  at  that  time,  and  still  is,'  the 
indented  servant  of  one  B.  B.,  and  that  the  said  D  had 
no  right  in  any  share  of  a  common  sailor,  as  aforesaid, 
nor  in  any  part  thereof;  and  that  the  labor  and  services 
of  the  said  D,  as  a  sailor  as  aforesaid,  were  for  the  pro- 
per use  and  benefit  of  the  said  B.  B. ;  and  that  the  said 
D  had  no  right  or  authority  to  sell  such  share,  or  any 
part  thereof;  and  that  the  said  B.  B-  afterwards  claimed 
and  received  the  whole  benefit  of  the  whole  share  afore- 
said ;  and  so  the  said  D  deceived  the  plaintiff,  and  de- 
frauded him  of  the  said  sum  of  $—j  which  the  plaintiff 
paid  to  the  said  D  as  aforesaid  ;  to  the  damage,  &c. 
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6.  Declarations  in  Case  against  Officers. 

^^\^^        For  that  the  said  plaintiff,  by  the  consideration  of  our 
default  of   Justiccs  of  OUT  S.  J.  Couft,  recovered  judgment  against 

Ac^ice  -^'  ^^  ^^*'>  ^^^  ^^^  ^"*"  ^f  ^^'j  damage  and  costs  of  siiit 
and  return  taxcd  at  &c.,  as  appears  of  record  in  our  said  S.  J.  Court. 

cation!**'  And  afterwards,  viz.  on  &c,,  at  &c,,  the  said  plaintiff 
for  recovery  of  the  sum  of  &c.,  part  of  said  damages,  and 
for  recovery  of  the  costs  aforesaid,  then  remaining  due 
and  unsatisfied,  purchased  our  writ  of  execution,  in  form 
by  law  prescribed  out  of  the  clerk's  office,  of  our  said  S. 
J.  Court,  directed  to  the  sheriff  of  our  said  county  of  &c., 
or  his  deputy,  commanding  them  that  of  the  goods,  chat- 
tels, or  lands  of  the  said  A,  within  his  precinct,  he  should 
cause  to  be  paid  and  satisfied  unto  the  said  plaintiff,  at 
the  value  thereof  in  money,  the  aforesaid  sums  due,  being 
&c,,  with  &c-  more  for  that  writ ;  and  thereof  to  satisfy 
himself  for  his  own  fees,  and  for  want  of  goods,  chattels, 
or  lands  of  the  said  A,  to  be  by  him  shown  unto  him,  or 
found  within  his  precinct,  to  the  acceptance  of  the  said 
plaintiff,  to  satisfy  the  sums  due  as  aforesaid,  to  take  the 
body  of  the  said  A,  and  him  commit,  unto  either  of  our 
^       gaols,  in  &c.,  and  detain  in  his  custody,  within  our  said 
gaols,  until  he  should  pay  the  full  sums  due  as  above 
mentioned,  with  his  fees,  or  that  he  should  be  discharg- 
ed by  the  said  plaintiff,  the  creditor,  or  otherwise  by 
order  of  law,  and  thereof  not  to  fail,  and  to  make  return 
of  that  writ,  with  his  doings  therein,  into  our  said  S.  J. 
Court  &c.    And  afterwards,  viz.  on  &c.,  at  &c.,  our  said 
vvrit  of  execution  was  delivered  to  the  said  D,  then,  ever 
since,  and  now  a  deputy-sheriff,  within  and  for  our  said 
county  of  &c*,  to  be  served,  executed,  and  returned,  ac- 
cording to  the  precept  thereof;  and  the  said  plaintiff 
avers,  that  the  said  D,  then  and  there  had  goods  and 
chattels,  viz.  &c.  of  the  said  A  in  his  hands,  more  than 
sufficient  to  pay  and  satisfy  the  sums  aforesaid,  due  as 
aforesaid,  whereout.  he  then  and  there  well  might,  and 
by  law  ought  to  have  paid  and  satisfied  the  same  to  the 
said  plaintiff,  by  virtue  of  that  writ,  and  the  said  D  was 
then  and  there  requested  by  the  said  plaintiff,  to  pay  and 
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him  as  aforesaid,  and  to  deprive  him  of  the  benefit  of  his 
judgment  and  writ  of  execution  aforesaid,  then  and  there 
refused,  and  ever  since  hath  refused  to  pay  and  satisfy 
to  the  said  plaintiff  said  sums,  out  of  said  goods,  chat- 
tels, gold,  silver,  and  monies,  by  virtue  of  said  execu- 
tion, but  aftervt^ards,  viz.  on  &c.,  returned  our  said  writ 
of  execution,  into  our  said  S.  J.  Court,  then  sitting  at 
&c.,  within  and  for  our  said  county  of  &c.,  and  thereon 
falsely  and  deceitfully  returned  and  certified,  that  he  had 
made  diligent  search,  and  could  not  find  goods,  lands, 
chattels,  or  body  of  the  said  A,  and  so  returned  that  ex- 
ecution, in  no  part  satisfied,  by  means  whereof  the  said 
plaintiff  hath  wholly  lost  the  benefit  of  his  judgment  and 
execution  aforesaid,  and  his  remedy  for  recovery  of  the 
sums  aforesaid,  and  the  same  remain  still  due  and  un- 
paid ;  to  the  damage  &c.  Treadwell  v.  Waiie^  Essex, 
1786.  T.  Bradbury. 

Note.  As  the  return  o/  a  sherifT  is  of  such  high  regard,  that  no 
averment  in  pleading  is  dlowed  against  it,  a  party  injured  by  a  false 
return  would  be  remediless,  if  he  had  no  remedy  by  action.  For  this 
reason,  an  action  on  the  case  may  always  be  maintained  by  a  party 
aggrieved  by  such  false  return.  15  East  R.  378.  See  Williams  v.  Ca-- 
rey,  4  Mod.  R.  404.  This  action  lies  at  common  law,  and  may  be 
maintained,  though  the  return  is  true  in  words,  if  false  in  substance.  ^ 

Doug:.  R.  159. 

It  is  said,  that  an  action  on  the  Case  will  not  lie  against  a  sheriff, 
for  an  insufficient  return.  But  this  can  be  only  where  the  return  can 
be  amended.     See  Cro.  Eliz.  512. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  ^^^^ 
our  justices  of  &c.,  holden  at  &c.,  on  &c.,  within  and  ne^ectof 
for  our  county  of  &c.,  recovered  judgment  against  one  gXragm 
C,  of  &c,,  for  the  sum  of  $ —  damage,  and  $ —  costs  of  voluntary 
the  same  suit,  as    by   the  record  thereof  in  the  same  ®®^*p®' 
court  remaining,  appears ;  and  afterwards,  on  &c,,  the 
plaintiff  sued  out  our  writ  of  execution  thereupon,  in  due 
form  of  law,  directed  to  the  sheriff  of  our  said  county  of 
&c.,   or  his  deputy,  commanding  them,   among   other 
things,  that  of  the  goods,  chattels,  or  lands  of  the  said  C, 
within  their  precinct,  to  cause  to  be  paid  and  satisfied  unto 
the  plaintiff,  at  the  value  thereof  in  money,  the  aforesaid 
sums,  with  &c,  more  for  our  said  writ  of  execution ;  and 
for  want  of  goods,  chattels,  or  lands  of  the  said  C,  to  be 
by  him  shown  unto  them,  the  said  sheriff  or  deputy,  or 
found  within  their  precinct,  to  the  acceptance  of  the 
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plaintiff,  to  satify  the  sums  aforesaid,  to  take  the  body  of 
the  said  C,  and  him  to  commit  unto  our  gaol  in  &c.  in 
our  said  county  of  &c.,  and  to  detain  him  in  our  said 
goal,  until  he  should  pay  the  full  sums  abovementioned, 
with  the  said  sheriff's  or  deputy's  fees,  or  that  he  should 
be  discharged  by  the  plaintiff,  the  creditor,  or  otherwise, 
by  order  of  law.  And  afterwards,  on  &c.,  at  &c*,  the 
plaintiff  delivered  the  said  writ  of  execution  to  one  A, 
then,  and  ever  since  one  of  the  deputies  of  the  said  D, 
in  and  for  our  county  of  &c.,  to  be  duly  executed  by  him 
the  said  A,  And  thereafterwards,  on  &c,,  by  virtue  of 
our  said  writ  of  execution,  and  for  want  of  goods,  chat- 
tels, or  lands  of  the  said  C,  by  him  shown,  or  to  be  found 
as  aforesaid,  the  said  A  took  the. body  of  the  said  C,  and 
him  had  and  detained  in  his  custody,  for  the  space  of 
one  hour ;  and  then  the  daid  A,  in  no  wise  regarding  the 
duty  of  his  said  office,  freely  and  voluntarily  suffered 
him  the  said  C  to  escape  out  of  his  custody,  and  go  at 
large  whither  the  said  C  w^uld,  without  the  license  and 
against  the  will  of  the  plaintiff,  the  damage,  costs,  and 
charges  aforesaid,  being  then  unpaid  and  unsatisfied  to 
the  plaintiff;  whereby  an  action  hath  by  law  accrued  to 
the  plaintiff,  to  demand  and  have  the  aforesaid  sums, 
amounting  in  the  whole  to  $ — ,  of  the  said  D,  who  by 
law  is  answerable  for  the  laches  and  misdoings  of  the 
said  A,  in  the  execution  of  his  said  office  of  deputy- 
sheriff  ;  yet  the  said  D  &c.     Hall  ei  al.  v.  Phipps. 

J.  Sew  ALL. 

Against  For  that  whereas  the  plaintiff,  by  the  consideration  of 

^J^'^^  our  justices  of  &c.,  holden  at  &c.,  on  &c.,  within  and 
an  escape  for  our  county  of  &c.,  rccovercd  judgment  against  one  C, 
ontxecu-  of  &c.,  for  the  sum  of  $ —  damage,  and  $ —  costs  of  the 
^^'  same  suit,  as  by  the  record  thereof,  in  the  same  court 

remaining,  appears ;  and  afterwards,  on  &c.,  the  plain- 
tiff sued  out  our  writ  of  execution  thereupon,  in  due  form 
of  law,  directed  to  the  sheriff  of  our  said  county  of  &c,, 
or  his  deputy,  commanding  them,  among  other  things, 
that  of  the  goods,  chattels,  or  lands  of  the  said  C,  within 
their  precinct,  to  cause  to  be  paid  and  satisfied  unto 
the  plaintiff  at  the  value  thereof  in  money,  the  aforesaid 
sums,  with  0 —  more  for  our  said  writ  of  execution ;  and 
for  want  of  goods,  chattels,  or  lands  of  the  said  C,  to  be 
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by  bim  slKiwn  unto  them  the  said  sheriff  or  deputy,  or  ' 
found  within  their  precinct,  to  the  acceptance  of  the 
plaintiff,  to  satisfy  the  sums  aforesaid,  to  take  the  body 
of  the  said  C,  and  him  to  commit  unto  our  goal,  in  &c., 
in  our  said  county  of  &c/,  and  to  detain  him  in  our  said 
gaol,  until  be  should  pay  the  full  sums  abovementioned, 
with  the  said  sheriff's  or  deputy's  fees,  or  that  he  should 
be  discharged  by  the  plaintiff,  the  creditor,  or  otherwise  by 
order  of  law.  And  afterwards,  on  &c.,  at  &c.,  the  plain- 
tiff delivered  the  said  writ  of  execution  to  one  A,  then  and 
ever  since  one  of  the  deputies  of  the  said  D,  in  and  for 
our  county  of  Sec,  to  be  duly  executed  by  him  the  said 
,A.  And  thereafter  wards,  on  &c.,  by  yiitue  of  said  writ 
of  execution,  and  for  want  of  goods,  chattels,  or  lands  of 
the  said  C,  by  him  shown,  or  to  be  found* as  aforesaid, 
the  said  A  took  the  body  of  the  said  C,  and  committed 
him  to  our  said  gaol,  in  &c.  aforesaid,  to  the  custody  of 
the  said  D,  then  and  ever  since  keeper  of  our  goal,  to  be 
by  him  there  detained,  till  the  said  C  should  pay  the  full 
sums  abovementioned,  or  be  otherwise  discharged  as 
aforesaid ;  yet  the  said  D,  the  duty  of  bis  office  of  keep- 
er of  the  said  gaol  as  aforesaid,  not  regarding,  did  not 
detain  the  said  C  in  our  said  gaol ;  but  by  his  negligence, 
suffered  the  said  C  to  escape  from  our  iSaid  gaol,  and  go 
at  large  where  he  would,  without  the  consent  and  against 
the  will  of  the  plaintiff,  he  being  then  and  still  unsatis- 
fied of  his  damage  and  costs  aforesaid,  whereby  an  action 
hath  by  law  arisen  to  the  plaintiff,  to  demand  and  have 
the  aforesaid  sums,  amounting  in  the  whole  to  ^ — ,  of 
the  said  D  ;  yet,  though  requested,  he  hath  not  paid  the 
same,  but  refuses  and  neglects  so  to  do. 

For  that,  on  &c.,  at  &c.,  one  J.  M.,  for  value  received  4«*^*  - 
of  the  plaintiff,  indorsed  over  to  him  a  promissory  note,  JiS^g  ^^ 
under  the  hands  of  S.  B.  and  the  said  i),  bearing  date  JJ^*<^he 

the day  of  &c.,  by  them  given  to  the  said  J.  M.,  or  was  a  par- 

his  order,  in  months  from  the  date  thereof,  with  *^^®^*^^* 

lawful  interest  for  it  afterwards,  if  not  then  paid ;  and 
by  the  same  indorsement,  appointed  the  contents  of  said 
note,  then  unpaid,  to  be  paid  to  the  plaintiff,  who  after- 
wards, viz.  on  &c.,  at  &c.,  the  said months  being 

expired,  gave  the  said  S.  B.  and  the  said  D  due  notice 
thereof,  and  then  and  there  requested  them  to  pay  him 
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the  contents  of  said  note,  which  they  neglected  to  do ; 
wherefore  the  plaintiff,  afterwards,  viz.  on  &c.,  took  out 
of  the  clerk's  office  of  our  [Court  of  C.  ?•]  for  said  coun- 
ty, our  writ  of  capias  or  attachment,  in  the  form  by  law 
prescribed,  against  the  said  S.  B.  and  the  said  D,  who 
then  was,  and  ever  since  hath  been,  a  deputy,  sheriff  of 
our  said  county  of  &c.,  returnable  into  our  said  court^ 
held  at  &c.,  within  and  for  our  said  county  of  &c«,  on 
&c.,  directed  to  any  coroner  of  our  said  county  of  &c., 
'  or  his  deputy,  and  no  otherwise  directed,  commanding 
such  coroner  or  deputy  to  attach  the  goods  or  estate  of 
the  said  S.  B.  and  the  said  D,  to  the  value  of  &c.,  and 
for  want  thereof  to  take  their  bodies,  if  to  be  found  in  his 
precinct,  and  them  safely  keep,  so  as  to  have  them  before 
our  justices^  of  our  said  court,  then  next  to  be  held  at  &c. 
within  and  for  our  said  county  of  &c.,  on  &c.,  to  answer 
to  the  now  plaintiff,  in  a  plea  of  the  case,  for  not  paying 
him  the  said  sum  of  &c.,  with  the  interest  aforesaid. 
And  the  said  D,  afterwards,  viz.  on  &c.,  perceiving  that 
our  said  writ  was  taken  out  as  aforesaid,  and  subtilely 
contriving  to  defeat  the  plaintiff's  suit  aforesaid,  ^d  to 
defraud  the  plaintiff  of  the  aforesaid  $ — ,  and  of  the 
aforesaid  interest  for  it,  and  to  expose  him  not  only  to  the 
costs  of  his  suit  aforesaid,  but  also  to  the  payment  of 
costs  to  the  said  S.  B.  and  D,  at  &c.,  craftily  got  into 
his  hands,  our  writ  aforesaid  ;  and  afterwards,  viz.  on 
&c.,  in  our  said  county,  served  the  same  writ  on  the  said 

S.  B.  and  D,  by  attaching  a  dwellinghouse  and 

acres  of  lands  of  the  said  S.  B.,  and  by  attaching  a  cow 
of  the  said  D,  and  giving  each  of  them  a  summons  ;  and 
wrote  his  said  service,  and  doings  thereon,  and  subscrib- 
ed the  same  by  the  name  of  "  J.  D,,  Deputy-Sheriff;" 
and  afterwards  returned  the  said  writ,  so  served,  into  our 
said  court,  when  and  where  it  was  returnable  as  aforesaid. 
And  the  plaintiff,  supposing  the  same  writ  to  be  duly 
served  by  a  coroner  of  our  said  county,  or  his  deputy, 
entered  his  said  action  in  our  said  court,  held  as  afore- 
said. And  the  said  S.  B.  appeared  in  our  said  court,  to 
answer  to  the  plaintiff  in  his  said  action,  and  finding  said 
writ  was  not  served  by  such  coroner  as  aforesaid,  or  his 
deputy,  but  was  served  by  the  said  D,  without  being  di- 
rected to  a  deputy-sheriff  of  our  said  county  of  &c.,  al- 
leged and  showed  the  same  to  our  said  court,  and  pray- 
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ed  that  the  same  writ  might  be  dismissed,  for  want  of  a 
good  legal  service,  and  for  their  costs  to  be  allowed 
them ;  whereupon  our  said  court  then  and  there  gave 
judgment  accordingly,  and  allowed  the  said  S.  B.  ^ — 
for  his  costs.  And  the  said  S.  B.  hath  since  sued  out 
our  writ  of  execution  upon  the  said  judgment,  and  the 
plaintiff  hath  thereupon  been  compelled  to  pay  that  sum 
with  &c.,  more  for  the  same  writ,  and  hath  also,  by  rea- 
son of  the  aforesaid  fraudulent  4nanagement  and  inter- 
meddling of  the  said  D,  lost  his  own  costs  and  expenses 
in  that  suit,  besides  much  .  time  in  commencing  and  so 
far  prosecuting  his  said  action,  and  hath  also  beea  ever 
since  delayed  in  recovering  the  debt  aforesaid. 

R.  Dana. 

* 

First  Count.    For  that  whereas  the  plaintiffs,  by  the  Against 
consideration  of  our  justices  &c.,  recovered  judgment  by  »*»orifffor 
the  names  and  additions  of  J.  A.  and  S.  A.,  both  of  &c.,  huPdeputy 
in  the  county  of  &c.,  tanners,  against  D,  of  &c.,  in  the  ^5*]J2tam 
county  of  &c.,  trader,  for  the  sum  of  ^ —  damages,  and  ofawiitof 
^ —  costs  of  suit,  by  him  in  that  behalf  expended.  And  the  ^*^"^®"- 
said  plaintiffs,  at  &c.,  on  &c.,  purchased  out  of  the  clerk's  For  not 
office  of  our  same  court,  our  writ  of  execution  upon  the  ^^J^[^® 
same  judgment,  directed  to  the  sheriff  of  our  said  county 
of  &c.,  or  his  deputy,  wherein  we  commanded  them  sev- 
erally, that  of  the  goods,  chattels,  or  lands  of  the  said  D, 
within  their  precinct,  they  should  cause  to  be  paid  and 
satisfied  to  the  said  plaintiffs  the  sums  of  &c.,  and  &c. 
more  for  our  said  writ  of  execution  on  the  same  judg- 
ment ;  and  the  said  sheriff  and  his  deputy,  in  and  by 
the  said  writ,  were  severally  commanded  that  they  should, 
for  want  of  goods,  chattels,  or  land,  of  the  said  A,  to  be 
by  him  shown  unto  them  or  found  within  their  precinct, 
to  the  acceptance  of  the  said  plaintiffs   to  satisfy  the 
sums  aforesaid,  take  the  body  of  the  said  A,  and  him 
commit  unto  either  of  the  gaols  in  our  said  county  of 
&c.,  to  be  there  detained  in  their  custody,  until  he  paid 
said  sums  with  their  fees,  or  should  be  otherwise  dis- 
charged ;  and  the    said    sheriff   and   his   deputy,   were 
therein  further  severally  commanded  to  make  return  of 
the  same  writ  of  execution  with  their  doings  therein, 
into  the  clerk's  office  of  our  said  court  of  &c.,  within 
three  months  next  following  the  date  of  the  same  writ ; 

45 


354  CASE- 

and  the  plaintiffs  aver,  that  the  said  D,  on  &C.9  was,  and 
long  before  was,  and  ever  since  has  been,  sheriff  of  our 
said  county  of  &c.,  and  in  his  said  capacity  was  liable 
for  all  the  malfeasance  and  misfeasance  of  his  deputies  ; 
and  the  said  plaintiffs,  at  &c.,  on  &c.,  delivered  the 
same  writ  of  execution  to  T,  of  said  &c.,  who  then  was, 
and  ever  since  has  been,  a  deputy-sheriff  of  the  said  D, 
duly  and  legally  qualified,  and  for  whose  conduct  in  the 
said  ofSce  of  deputy-sheriff,  the  said  D  was  answerable 
for  him,  the  said  T,  to  serve,  execute,  and  return  the 
same,  according  to  our  command  therein  given;  now 
the  plaintiffs  aver,  that  the  said  D,  neglecting  his  duty 
in  his  said  office  of  deputy-sheriff,  as  aforesaid,  totally 
neglected  to  serve,  execute,  and  return  the  same  writ  of 
execution,  according  to  our  command  therein  given  (ex- 
cept that  he  did  serve  the  same  for  and  receive  thereon 
the  sum  of  &c.  and  &c.),  by  means  whereof  the  said 
plaintiffs  have  totally  lost  the  benefit  of  their  said  judge- 
ment for  the  sums,  for  which  the  said  execution  is  sued, 
(excepting  the  two  sums  last  abovesaid),  in  having  lost 
their  right  to  obtain  an  alias  writ  of  execution  to  satisfy 
their  said  judgment. 

For&be         Second  Count.     For  that  whereas  the  said  plaintiffs, 
execution,  ^7  ^^^  names  and  additions  as  aforesaid,  by  the  con- 
as  satisaed  sideration  of  our  justices  &c.,  recovered  one  other  judg- 
part  iwi.,    ment  against  the  said  A,  of  &c.,  for  one  other  sum  of  &c., 
^f't'of  the  damages,  and  one  other  sum  of  &c.  costs  of  suit,  by  him 
whote  debt  in  that  behalf  expended ;  and  the  said  plaintiffs,  at  &c., 
and  costs.   ^^  ^^^^  purchased  out  of  the  clerk's  office  of  our  said 
court,  his  writ  of  execution,  upon  his  said  last  mentioned 
judgment,  directed  to  the  sheriff  of  our  said  county  of  &c., 
or  his  deputy,  wherein  we  commanded  them  severally, 
that  of  the  goods,  chattels,  or  lands  of  the  said  A,  within 
their  precinct,  they  should  cause  to  be  paid  and  satisfied 
to  the  said  plaintiffs,  the  sums  of  &c.,  and  &c.  more  for 
our  said  writ  of  execution  on  our  said  judgment  last 
mentioned  ;  and  the  said  sheriff  and  his  deputy  were 
therein  commanded,  that  they  should  for  want  of  goods, 
chattels,  or  lands,  of  him  the  said  A,  to  be  by  him  shown 
unto  them  or  found  within  their  precinct,  to  the  accept- 
ance of  the  said  plaintiffs,  to  satisfy  and  pay  the  sums 
aforesaid,  take  the  body  of  the  said  A,  and  him  commit 
unto  either  of  the  gaols  in  our  said  county  of  &c.,  to  be 
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there  detained  in  their  custody  until  he  paid  said  sums  with 
their  fees,  or  should  be  otherwise  discharged ;  and  the 
said  sheriff  and  his  deputy,  were  therein  severally'  com- 
manded to  make  return  of  the  same  writ  of  execution,  and 
the  said  last  mentioned  judgment,  with  their  doings  there- 
on, into  the  clerk's  office  of  our  said  court  of  &c.,  within 
three  months  next  following  the  date  of  the  said  writ  of 
execution :  And  the  plaintiffs  aver,  that  the  said  D,  on 
Sec,  was,  and  long  before  was,  and  ever  since  has  been, 
sheriff  of  our  said  county  of  &c.,  and  in  his  said  capacity 
was  liable  for  all  malfeasance  and  misfeasance  of  his  de- 
puties. And  the  said  plaintiffs,  at  &c.,  on  &c.,  delivered 
our  said  last  mentioned  writ  of  execution  to  T,  of  &c., 
who  then  was,  and  ever  since  has  been,  a  deputy-sheriff 
of  said  D,  dulj'  and  legally  qualified,  and  for  whose  con- 
duct in  the  said  office  of  deputy-sheriff,  the  said  D  was 
answerable  for  him,  the  said  T,  to  serve  and  execute 
and  return  the  same,  according  to  our  command  therein 
given  :  Now  the  plaintiffs  aver,  that  the  said  T,  neglect- 
ing his  duty  in  the  said  office  of  deputy-sheriff,  did  re- 
ceive full  and  complete  payment  of  the  sums  required  or 
satisfied  in  said  execution  ;  yet  did  not  return  the  same 
according  to  the  command  therein  given,  but  made  the 
following  false  return,  in  the  words  following,  viz.  "  I 
return  this  execution  satisfied  for  the  above  sums  of  &c., 
in  part  for  debt,  and  &c.  in  full  for  costs  of  this  execu- 
tion. T.  deputy- sheriff.  All  which  is  to  the  damage," 
&c.     Alhree  et  ah  v.  Bartlett,  S.  J.  C,  1796. 

W.  Prescott. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  ^8^J 
our  justices  &c.,  recovered  judgment  against  one  J.  S.,  of  LL  re^ 
&c.,  for  the  sum  of  j^ — ,  damages,  and  $ — ,  costs  of  ^J^^^' 
suit,  as  by  the  record  &c. ;  and  on  &c.,  sued  out  our  neglect  of 
writ  of  execution  thereon,  in  due  form  of  law,  directed  depu^."*** 
to  the  sheriff  &c.,  and  returnable  &c.     And  on  &c.  the 
said  plaintiff  delivered  our  said  writ  of  execution  to  one 
£•  F.,  who  then  was,  and  until  after  the  day  when  our 
said  writ  was  returnable,  continued  to  be  one  of  the  said 
D's  deputy-sheriffs  of  our  said  county  of  &;c.,  to  be  by  the 
said  E.  F.  duly  executed  and  returned,  according  to  our 
command  therein  given ;  yet,  neither  the  said  E.  F.,  nor 
the  said  D,  nor  any  of  the  said  D's  deputies,  for  whose 
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defaults  he  is  answerable,  would  execute  our  said  writ, 
nor  make  any  lawful  return  thereof  to  our  said  court, 
where  the  same  was  returnable,  according  to  our  com- 
mand therein  given ;  but  the  same  E.  F.  kept  the  same 
writ  until  &c.,  and  then  returned  it  into  the  clerk's  office 
of  our  said  court,  with  this  false  return  indorsed  thereon : 

E ,  ss.  [rfate]  "  I  return  this  execution  in  no  part 

satisfied,  by  virtue  of  the  creditor's  order  :  E.  F.,  depu- 
ty-sheriff." Now  the  plaintiff  in  fact  saith,  that  he 
never  gave  any  such  order,  and  that  he  has  not  been  sat- 
isfied for  his  debt  aforesaid,  but  the  same  still  remains 
due  and  unpaid  ;  and  by  means  of  the  said  E.  F's  doings 
aforesaid,  the  said  plaintiff  has  lost  his '  debt  and  costs 
aforesaid ;  to  the  damage,  &c.  Fessenden. 

For  that  whereas  one  A  was  indebted  to  the  plaintiff 
in  the  sum  of  $ —  for  goods  &c. ;  and  the  plaintiff,  in 
order  more  speedily  to  recover  his  just  debt  aforesaid,  on 
&c.,  at  &c.,  purchased  a  writ  of  attachment,  in  due  form 
of  law,  out  of  the  clerk's  oflfice  of  our  Court  of  C.  P.  for 
&c.,  returnable  at  our  Court  of  C.  P.,  then  next  to  be 
holden  &c.,  and  to  the  sheriff  of  said  county  directed ; 
and  then  and  there  delivered  the  same  to  the  said  D, 
who  then  was,  and  still  is,  sheriff  of  said  county,  for  him 
to  serve  and  return  the  same ;  by  virtue  of  which  the 
said  D  was  commanded  to  attach,  &c-  [Here  recite  the 
writ.^  And  afterwards,  on  &;c.,  at  &c.,  in  pursuance  of 
the  same  writ,  the  said  D,  sheriff  as  aforesaid,  for  want 
of  goods  or  estate  of  the  said  A,  took  the  body  of  said 
A,  and  committed  him  to  our  gaol  in  &c.,  of  which  gaol 
D  then  was,  and  ever  since  hath  been,  keeper,  and  made 
true  return  of  his  said  doings,  according  to  his  said  pre- 
cept, unto  our  Court  of  C.  P.,  holden  &c.,  at  which  same 
court,  to  which  the  same  was  returnable  as  aforesaid,  the 
plaintiff  entered  his  action  aforesaid  ;  and  thereupon,  by 
the  consideration  of  our  justices  of  the  same  court,  recov- 
ered against  the  said  A  the  sum  of  $ — ^  damages,  with 
costs  of  suit,  taxed  at  &c.,  and  afterward,  on  &c.,  took  out 
oi  the  same  office,  at  &c.,  our  writ  of  execution  on  the 
same  judgment,  in  form,  by  law  prescribed,  and  directed 
to  the  sheriff,  &c. ;  and  then,  at  &c.,  being  within  thirty 
days  after  the  judgment  aforesaid  was  recovered,  deliver- 
ed the  same  to  the  said  D,  sheriff  as  aforesaid,  to  be  by 
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him  levied  and  returaed ;  bj  which  satne  precept,  the 
said  D  was  commanded  [o^  in  the  execution]  ;  yet  the 
said  D,  at  &c.,  suffered  the  said  A  to  escape  out  of  the 
gaol  aforesaid,  and  go  at  large,  and  returned  the  said  ex- 
ecution entirely  unsatisfied,  without  doing  any  thing  iti  . 
pursuance  thereof;  by  means  whereof  neither  the  said 
A,  nor  his  goods  or  estate  were  ever  since  to  be  come  at ; 
and  the  plaintiff,  by  the  said  A's  misconduct  and  laches 
as  aforesaid,  hath  utterly  lost  his  debt  and  costs  afore- 
said. Altered  from  Pratt. 

For  that  the  plaintiff,  by  the  consideration  of  our  jus-  ^^«*f°** 
tices  of  our  court  of  &c.,  holden  at  &c.,  within  and  for  suffering 
the  county  of  &c.,  on  &c.,  recovered  judgment  against  ^^^ 
one  R,  of  &c.,  for  the  sum  of  ^ — ,  and  also  ;^— -,  costs  inexccu- 
of  suit,  as  by  the  record  thereof,  remaining  in  the  same  ^^^ 
court,  appears.  And  the  plaintiff,  in  order  to  have  said 
judgment  executed,  afterwards^  on  &c.,  sued  out  of  the 
clerk's  office  of  our  said  court,  our  writ  of  alias  execution 
upon  the  said  judgment,  against  the  said  R.  directed  to 
the  sheriff  of  our  said  county  of  &c.,  or  his  deputy,  in 
form  of  law  in  such  cases  prescribed ;  and  afterwards, 
on  the  same  day,  at  &c.,  aforesaid,  delivered  the  same 
writ  of  execution  to  the  said  D,  then,  and  ever  since, 
sheriff  of  the  same  .county,  and  keeper  of  our  gaol  afore- 
said, in  &c.,  aforesaid,  to  be  by  him  executed  according 
to  the  precept  thereof ;  and  afterwards,  pursuant  to  the 
precept  thereof,  the  said  D  duly  took  the  body  of  the 
said  R,  and  committed  him  to  our  gaol  aforesaid,  and 
afterwards  made  due  return  thereof,  as  he  was  in  the 
same  writ  directed  ;  and  thereupon  the  said  D,  by  law 
became  obliged,  and  by  the  said  writ  was  commanded 
the  said  R  in  said  gaol  to  detain  in  his  custody,  until  he 
paid  the  aforesaid  sum  of  ^ — ,  and  also  the  further  sum 
of  $ —  for  the  same  writ  and  a  former  writ  of  execution, 
or  that  until  the  said  R  should  be  discharged  by  order  of 
the  plaintiff.  Now  the  plaintiff  in  fact  saith,  that  neither 
of  the  sums  aforesaid  were  ever  paid ;  nor  did  he  ever 
discharge  the  said  R  ;  yet  the  said  D  did  not  there  safely 
keep  or  detain  the  said  R,  but  did  there  so  carelessly  and 
negligently  keep  and  detain  him,  that,  by  means  of  the 
carelessness  and  negligence  of  the  said  D,  the  said  R 
w^  suffered  to  escape,  and  by  means  thereof,  did,  on 
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&c.  escape  out  of  the  gaol  aforesaid,  and  custody  afore- 
said, and  cannot  now  be  found;  by  means  whereof  the 
said  D,  thereupon  became  liable,  according  to  law,  to 
pay  the  plaintiff  the  two  last  mentioned  sums  on  de- 
mand ;  yet  he  hath  not  paid  the  same,  though  requested, 
but  detains  the  >same.  G*  Leonard,  Jun. 

AgaJnrt  For  that  the  plaintiff,  by  the 'consideration  of  our  jus- 

who  was  tice  of  our  [S.  J.  Court,  or  Court  of  C.  P.  as  the  case 
■Jj^K^'  may  he']  held  at  &c.,  on  &c.,  in  and  for  our  county  of 
cape  on  &c.,  recoveted  judgment  against  one  A.  B.,  of  &c.,  for 
SSTaSw"  *^®  sum  of  ^ — ,  debt  or  damage,  and  ^ —  costs  of  suit, 
commit-  as  by  the  record  thereof,  remaining  in  the  same  court 
"**"*■  appears ;  and  on  &c.  sued  out  our  writ  of  escecution 
thereon,  in  due  form  of  law,  directed  to  the  sheriff  of  our 
said  county  of  &c.,  or  his  deputy,  and  returnable  into 
the  same  court  [or  into  the  clerh?s  office  of  our  said 
Courts  if  sd\  on  &c. ;  and  on  &c.,  at  &c.,  delivered  the 
same  writ  to  one  G.  H.,  then  and  ever  since  a  deputy- 
sheriff  under  the  said  D,  who  then  was,  and  ever  since 
hath  been,  sheriff  as  aforesaid,  and  keeper  of  our  gaol  in 
the  county  aforesaid,  in  due  form  of  law  to  be  executed ; 
by  force  whereof  the  said  G  afterwards,  and  before  the 
return  thereof,  to  wit,  on  &c.,  at  &c.,  for  want  of  goods 
&c.,  of  the  said  £.  F.,  took  his  body,  and  committed 
him  to  our  gaol  in  &c«,  and  to  the  custody  of  the  said  D, 
then  and  yet  keeper  &c.  as  aforesaid;  and  by  force 
thereof,  the  said  E.  F.  was  in  the  custody  of  the  said 
D,  sheriff  and  keeper  as  aforesaid,  until  &c.,  when  the 
said  D  suffered  the  said  E.  F.  to  escape  out  of  his  cus- 
tody, and  go  at  large  where  he  vvould,  without  the  con- 
sent of  the  said  plaintiff,  who  then  was,  and  still  is, 
unsatisfied  for  his  debt  and  costs  aforesaid,  and  every- 
part  thereof ;  whereby  an  action  has  arisen  to  the  said 
plaintiff,  to  demand  and  have  of  the  said  D,  the  afore- 
said debt  and  costs,  amounting  in  the  whole  to  ^ — ; 
yet  &c. 

Against  For  that  whereas  the  said  plaintiff,  by  the  considera- 

Se'd^feSt  tion  of  the  justices  of  the  court  of  C.  P.,  held  at  &c., 
of  i^dm-  within  and  for  the  said  county  of  &c,,  on  &c.,  recovered 
Mng  an  judgment  against  one  C,  of  &c.,  in  said  county,  mariner, 
^J'J^iJj;  for  the  sum  of  ^ —  damage,  and  ^ —  costs  of  the  same  suit, 
in  ezecu-  as  by  the  record  thereof,  in  that  court  remaining,  appears ; 


CASE.  369 

and  afterwards,  viz*  (m  &Cm  tbe  said  plaintiff  sued  out  a 
writ  of  execution  thereupon,  in  due  form  of  law,  directed 
to  tfie  sheriff  of  the  said  county  .of  &c«,  or  his  deputy, 
commanding  him,  among  other  things,  of  the  goods,  chat* 
tels,  or  lands  of  the  said  A,  within  his  precinct,  to  cause 
to  be  paid  and  satisfied  unto  the  said  plaintiff,  at  the 
value  thereof  in  money,  the  aforesaid  sums  with  jj( — 
more  for  tbe  said  writ  of  execution,  and  for  want  of 
goods,  chattels,  or  lands  of  the  said  A,  "to  be  by  him 
shown  unto  the  said  sheriff  or  his  deputy,  or  found  with- 
in their  precinct,  to  the  acceptance  of  the  said  plaintiff, 
to  satisfy  the  sums  aforesaid,  to  take  the  body  of  the 
said  A,  and  him  commit  unto  the  gaol  of  said  common- 
wealth, in  &c.,  and  to  detain  him  in  the  said  gaol,  until 
he  should  pay  the  full  sums  abovementioned,  with  the 
fees  of  said  sheriff  or  his  deputy,  or  be  discharged  by  the 
said  plaintiff,  the  creditor,  or  otherwise,  by  order  of  law, 
and  to  make  return  thereof  into  the  said  Court  of  C.  P. 
bolden  at   &c.,  on  &c.,  and  afterwards,  to  wit,  on  &c., 
at  &c.,  the  said  plaintiff  delivered  the  said  writ  of  exe- 
cution unto  B,  then  one  of  the  deputies  of  the  said  D,  to 
be  by  the  said  B  duly  executed  and  levied,  and  after- 
wards, on  &c.,  the  said  B,  one  of  the  deputies  of  the  said 
D  aforesaid,  for  want  of  goods,  chattels,  or  lands  of  the 
said  A,  took  his  body  and  him  had  in  custody,  by  virtue 
of  the  said  writ ;  yet  the  said  B,  thereafter  wards,  viz.  on 
the  same  day,  not  regarding  his  duty,  and  the  command 
of  the  said  writ,  but  contriving  to  defraud  the  said  plain- 
tiff of  the  whole  benefit  of  his  said  writ  of  execution, 
and  his  judgment  aforesaid,  did  wickedly  and  voluntarily 
suffer  and  permit  the  said  A  to  escape  and  go  at  large 
out  of  his  said  custody,  without  the  consent  of  the  said 
plaintiff,  who  remains  wholly  unsatisfied  of  his  damages 
and  costs  aforesaid,  so  that  by  means  of  the  said  wilful 
neglect  and  misconduct  of  the  said  B,  the  said  plaintiff 
hath  wholly  lost  all  benefit  of  the  judgment  and  execu- 
tion aforesaid  ;  to  the  damage  of  the  said  plaintiff,  as  he 
says,  the  sum  of  &c.   Russet  v.  Farley^  C  C  P.  Essex, 
1786.  S.  Sewall. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  AgaiMt 
our  justices,  &c.  recovered  judgment  against  one  C,  of  neglect  of 
&c.,  for  the  sum  of  $—  damages,  and  ^—  costs  of  the  ^j^^ 
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ezeeation,  satM  sutt^  M  hj  the  record  diereof^  in  the  same  court 
p^^'ov-  remaining,  appears ;  and  afterwards,  to  wit,  on  &c.,  the 
er  to  pit  plaintiff  sued  out  our  writ  of  execution  thereupon,  in  due 
form  of  law,  directed  to  the  sheriff  of  our  said  county  of 
&c.,  or  his  deputy,  commanding  them,  among  other 
things,  that  of  the  goods,  chattels,  or  lands  of  the  said 
C,  within  their  precinct,  to  cause  to  be  paid  and  satisfi- 
ed unto  the  plaintiff,  at  the  value  thereof  in  money,  the 
aforesaid  sums,  with  &c.,  for  our  said  writ  of  executicm ; 
and  for  want  of  goods,  chattels,  or  lands  of  the  said  C, 
to  be  by  him  shown  unto  the  said  sheriff  or  his  deputy, 
or  found  within  their  precinct,  to  the  acceptance  of  the 
plaintiff,  to  satisfy  the  sums  aforesaid,  to  take  the  body 
of  the  said  C,  and  him  commit  unto  our  gaol  in  &c.,  un- 
til he  should  pay  the  full  sums  abovementioned,  with  the 
said  sheriff 's  or  his  deputy's  fees,  and  that  he  should  be 
discharged  by  the  plaintiff,  the  creditor,  or  otherwise,  by 
order  of  law ;  and  to  make  return  of  our  said  writ  of 
execution,  with  their  doings  thereon,  into  the  clerk's 
office  of  our  said  court  of  &c.,  on  &c.  And  afterwards, 
to  wit,  on  the  same  day,  at  &c.,  the  plaintiff  delivered 
our  said  writ  of  execution  to  one  D,  of  &c.,  then  and 
ever  since  one  of  said  sheriff's  deputies,  for  our  said 
county  of  &c.,  and  for  whose  doings  in  his  said  office 
the  said  sheriff  is  answerable  4>y  law,  to  be  duly  exe- 
cuted ;  and  requested  the  said  D  to  serve,  execute,  and 
return  the  same,  according  to  the  precept  thereof ;  and 
the  said  D,  then  and  there  received  the  same  of  the 
said  plaintiff,  to  be  served,  executed,  and  returned,  ac- 
cording to  the  precept  thereof.  And  afterwards,  before 
the  return  of  said  writ,  to  wit,  on  &c.,  at  &c.,  the  said 
D  received  of  the  said  C,  0 — ,  in  part  satisfaction  of 
said  execution ;  and  afterwards,  to  wit,  on  &c.,  return- 
ed the  same  execution  into  our  said  court,  to  which  the 
same  was  returnable  as  aforesaid,  satisfied  in  part,  to 
wit,  for  the  sum  of  0 — •  And  afterwards,  to  wit,  on 
&c.,  at  &c.,  the  plaintiff  took  out  and  delivered  to  the 
said  D,  an  alias  execution  upon  said  judgment,  for  the 
remainder  then  due  thereon,  in  the  same  form  with  the 
first,  directed  to  the  same  officers,  and  containing  the 
like  commands  with  the  first,  as  to  levying  the  same, 
and  returnable  into  said  court,  on  &c.,  at  &c. ;  by  vir- 
tue of  which,  the  said  D  afterwards,  to  wit,  on  &c.,  at 
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fee.,  received  of  the  said  C,  the  farther  sum  cf  ;^ — ,  in 
part  of  said  alias  execution^  and  well  might  and  ought 
to  have  served  the  said  execution  on  the  said  C,  for  the 
remainder,  according  to  the  precept  of  said  writ;  yet 
the  said  D,  then  and  there  neglected  so  to  do ;  nor  did 
he  return  the  last  mentioned  execution,  according  to  the 
precept  thereof ;  nor  has  he  ever  paid  said  sums,  bj  him 
received  on  said  executions,  to  said  plaintiff,  though  re* 
quested,  at  &c.,  on  &c.,  as  by  law  and  the  duty  of  his 
office,  he  might  and  ought  to  have  done ;  but  hath  neg- 
lected and  refused,  and  still  neglects  and  refuses  to  pay 
them;  and  so  the  said  plaintiff  hath  wholly  lost  the 
benefit  of  said  judgment  and  executions,  for  recovering 
the  sums  aforesaid,  to  the  damage  &c. 

Tb.  Bradbury. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  Against 
our  justices  &c.,  recovered  judgment  against  one  C,  of  jjjjf^j^j 
&c.,  for  the  sum  of  $ —  damages,  and  ^—  costs  of  the  d«p«ty  to 
same  suit,  as  by  the  record  thereof  in  the  same  co^irt  re-  debto^  in 
maining,  appears  ;  and  afterwards,  to  wit,  on  &c.,  the  ««c«*ton. 
plaintiff  sued   out  our  writ  of  execution  thereupon,  in 
due  fofm  of  law,  directed  to  the  sheriff  of  our  said  coun- 
ty  of  &c.,  or   his  deputy,  commanding   them,  among 
other  things,  of  the   goods,   chattels,   or  lands  of  the 
said  C,  within  their  precinct,  to  cause  to  be  paid  and 
satisfied  unto  the  plaintiff,  at  the  value  thereof  in  mon- 
ey, the  aforesaid  sums,  with  &c.  for  our  said  writ  of 
execution ;  and  for  want  of  goods,  chattels,  or  lands  of 
the  said  C,  to  be  by  him  shown  unto  the  said  sheriff  or 
his  deputy,  or  found  within  their  precinct,  to  the  ac- 
ceptance of  the  plaintiff  to  satisfy  the  sums  aforesaid,  to 
take  the  body  of  the  said  C,  and  him  commit  unto  our 
gaol,  in  &c.,  and  detain  in  custody  until  he  should  pay 
the  full  sums  abovementioned,  with  the  said  sheriff's  or 
his  deputy's  fees,  and  that  he  should  be  discharged  by 
the  plaintiff,  the  creditor,  or  otherwise  by  order  of  law ; 
and  to  make  return  of  our  said  writ  of  execution^  with 
their  doings  thereon,  into  the  clerk's  office  of  our  said 
court  of  &c.,  to  be  holden  at  &c.,  on  &c. ;  and  after- 
wards, to  wit,  on  the  same  day,  at  &c.,  the  plaintiff  de- 
livered our  said  writ  of  execution  to  one  D,  of  &c.,  then 
and  ever  since  one  of  said  sheriff's  deputies,  for  our  said 
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county  of  &C.9  and  for  whose  doings  in  bis  said  office,  the 
said  sheriff  is  answerable  by  law,  to  be  duly  executed  ; 
and  requested  the  said  D,  to  serve,  execute,  and  return 
the  same,  according  to  the  precept  thereof.  And  the 
said  D,  then  and  there  received .  the  same  of  the  said 
plaintiff,  to  be  served,  executed,  and  returned  according . 
to  the  precept  thereof.  And  afterwards,  before  there- 
turn  of  said  writ,  to  wit,  on  fee,  at  fee,  the  said  C  was 
in  the  presence  of  the  said  D ;  yet  the  said  D,  in  no 
wise  regarding  the  duty  of  his  said  office,  but  contriving 
and  fraudulently  intending  to  deprive  the  plaintiff  of  his 
proper  remedy  to  obtain  satisfaction  and  payment  of  the 
aforesaid  sums,  amounting  to  jjf — ,  did  then  and  there 
wilfully  refuse  and  neglect  to  take  the  body  of  the  said 
C,  according  to  the  command  of  our  said  writ  of  execu- 
tion, though  the  said  D  might  then  and  there  easily  have 
taken  or  arrested  the  said  C ;  nor  hath  the  said  D,  at 
any  time  since,  taken  or  arrested  the  said  C,  upon  our 
writ  of  execution,  or  in  any  wise  satisfied  the  plaintiff 
for  the  sums  aforesaid.  And  the  said  C  hath,  ever  since 
the  day  of  the  return  of  the  said  writ,  absconded  and  es- 
caped into  places  altogether  unknown ;  so  that  the  plain- 
tiff hath,  by  means  of  the  said  D's  wilful  neglect«of  his 
duty  aforesaid,  totally  Jost  all  benefit  of  the  payment 
and  execution  aforesaid,  &c.  F.  Dana. 

Against  For  that  whereas  at  fee,  on  fee,  one  R.  W.,  by  his 

ne^^/of  ^^^®  under  his  hand,  for  value  received,  promised  the 
duty  of  plaintiff  to  pay  him  or  his  order  &c.,  on  demand,  with 
oSStSc'to  lawful  interest  till  paid ;  and  afterwards,  on  &c.,  the 
arrest  pit's  coutcuts  of  the  Said  Hotc  being  unpaid,  though  the  said 
to  atSch  R*  W.  was  before  duly  requested,  the  plaintiff,  for  the  re- 
his  goods,  covery  of  his  due  damages  for  the  breach  of  that  promise, 

on  mesne  ,•',  /•     t         ^  r     t         t     i       r  /i  /• 

process,  purchascd  out  of  the  onice  of  the  clerk  of  our  Court  of 
C.  P.  for  said  county,  pur  writ  of  attachment,  in  due 
form,  as  by  law  is  required,  directed  to  the  sheriff  of  &c., 
commanding  them,  among  other  things,  to  attach  the 
goods  and  estate  of  the  said  R,  to  the  value  fee,  (in 
common  form)  to  answer  to  the  said  E,  upon  his  decla- 
ration therein  at  large  set  forth,  and  to  have  the  same 
writ,  with  their  doings  thereon,  at  the  same  court,  as  by 
the  record  of  the  same  writ,  in  the  same  court  remain- 
ing, more  fully  appears.     Aud  afterwards,  to  wit,  on  &c., 
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at  &c.,  the  said  E  delivered  the  same  writ  to  one  I.  K., 
then  and  ever  since  a  deputy-sheriff  for  the  same  coun- 
ty^ duly  authorized  and  qualified  under  the  said  D,  who 
then  was,  and  ever  since  has  been,  sheriff  of  our  said 
county,  and  then  and  there  was,  and  still  is,  by  law,  an- 
swerable for  the  neglect  of  the  said  I,  his  deputy  afore- 
said, to  be  by  him  the  said  I  duly  executed,  served,  and 
returned,  according  to  the  precept  thereof;  and  after- 
wards, on  the  same  day,  at  &c.,  the  said  I,  being  pos- 
sessed of  the  same  writ,  was  present  and  in  company 
with  the  said  R,  and  could  have  attached  his  body ;  yet 
the  said  I,  regardless  and  negligent  of  his  duty  in  this 
particular,  did  then  and  there  utterly  refuse  and  neglect 
to  attach  the  body  of  the  said  R,  as  be  might  have  done ; 
neither  did  the  said  I,  at  any  time,  by  force  of  the  same 
writ,  attach  the  goods  of  the  same  R,  to  the  value  of 
0 — ,  as  he  was  therein  commanded  ;  but  thereafterwards 
on  the  same  day,  attached  a  chair  of  no  value,  as  the  es- 
tate of  the  said  R,  and  at  the  same  Court  of  C.  P. 
returned  the  same  writ,  and  thereon  among  other  things, 
falsely  returned,  that  he  could  not  take  the  body  of  the 
defendant,  (meaning  the  said  R),  and  that  he  had  attach-* 
ed  a  chair  as  his  estate,  being  all  he  could  find ; 
by  reason  of  which  neglect  and  misdoing  of  the  said  I, 
the  said  C  hath  altogether  lost  the  aforesaid  sum  of  $ — , 
together  with  the  lawful  interest  therefor,  and  such  other 
due  damages  as  he  might  have  recovered  for  the  payment 
thereof,  and  his  lawful  costs  of  that  suit,  &.c, 

JoNA.  Sewall. 

For  that  the  plaintiff,  on  &c.,  purchased  our  writ  of  Against 
attachment  out  of  the  office  of  the  clerk  of  our  Court  of  Jl^J^i^J^. 
C.  P.  for  our  county  of  S,  in  form  by  la^'^  prescribed,  mgawnt 
for  the  recovery  of  the  sum  of  $ — ,  wiih  itfterest,  due  to 
the  plaintiff  from  one  J.  B.,  then  an  inhabitant  of  &c., 
by  his  the  said  B's  note  of  hand,  dated  &c.,  as  also  for 
the  recovery  of  a  further  sum  of  $ — ,  due  to  the  plain- 
tiff from  the  said  B,  according  to  the  said   B's  nego- 
tiable note,  indorsed  to  the  plaintiff;   and  the  plaintiff 
declared  accordingly,  in  his   said    writ    of  attachment 
against  the  said  B,  in  a  plea  of  the  Case,  setting  forth 
the  sums  due  from  the  said  B,  on  the  notes  aforesaid, 
and  the  plaintiff ^s  damage  by  the  said  B's  neglecting  to 
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paj  the  said  sums  to  the  plaintiff;  and  the  said  writ 
was  directed  to  the  sheriff  of  our  said  county  of  &c.,  or 
his  deputy  commanding  them,  ^c«  [m  common  form.'] 
And  afterwards^  viz  on  &c.,  a1^  &c.9  the  plaintiff  de- 
livered the  said  writ  to  the  said  D,  then  and  to  this  day 
sheriff  of  our  said  county  of  ^c,  to  be  executed  and 
returned  into  the  then  next  Court  of  C.  P.,  which  was 
held  at  &c.,  in  and  for  the  said  county  of  S,  on  &c« ; 
and  the  said  D,  then  and  there  promised  to  serve  and 
return  the  same  writ  accordmgly ;  yet  the  said  D,  neg- 
lecting in  the  premises,  never  made  any  return  of  the 
said  writ,  or  of  his  doings  therein,  to  the  said  court, 
when  and  where  it  was  returnable  as  aforesaid ;  nor  did 
any  of  his  deputies  make  any  return  thereof,  but  secret- 
ed the  same  ;  whereby  the  plaintiff  hath  lost  the  benefit 
thereof,  and  of  the  said  notes,  which  remain  yet  unpaid. 
Swift  V.  Moultori. 

Note.  In  an  action  against  the  sheriff  for  a  false  return  on  mesne 
process,  the  declaration  should  state,  that  the  plaintiff  had  good  cause  of 
action  against  the  defendant  in  the  original  action,,  by  stating  *•'  that  he 
was  indebted  to  him  for  money  lent,  goods  sold,  6lc.  ;"  and  the  plaintiff 
should  prove  such  averment.  £sp.  N.  P.  C.  477,  notes.  And  this  rule  is 
required,  it  seems,  hi  till  cases  of  mesne  process  ;  and  such  evidence  as  ' 
would  charge  the  defendant,  in  the  original  action,  wiH  be  sufficient 
proof  of  the  debt  against  the  sheriff.  Esp.  N.  P.  C.  695 ;  Peake's  N. 
P.  C.  65.  It  is  best  also,  if  the  truth  of  the  case  will  admit,  to  state, 
that  the  defendant  is  now  insolvent.     {FHrst  Edition.) 

Against  For  that  whereas  the  plaintiff,  by  the  consideration  of 

foTd^^-*  our  justices  of  &c.,  held  at  &c,,  within  and  for  the  coun- 
ty's notre-  ty  of  &c.,  on  &c.,  recovered  judgment  against  one  A,  B, 
oaiccu§o^  of  &c.,  for  the  sum  of  ^ —  damages  and  ^ —  costs  of 
suit,  as  by  the  record  thereof,  in  the  same  court  remain- 
ing, appears :  and  afterwards,  on  &c.,  the  plaintiff  sued 
out  our  writ  of  execution  in  form  prescribed  by  law,  di- 
rected to  the  "kheriff  of  said  county  of  &c.,  or  bis  depu- 
ty, returnable  into  the  same  court,  on  &c. ;  and  on  &c., 
at  &c.,  the  plaintiff  delivered  our  said  writ  of  execution 
to  one  C,  of  &c.,  then  and  ever  since  one  of  the  said 
D's  deputy-sheriffs  in  and  for  our  said  county  of  &c., 
and  for  whose  doings  in  his  said  office,  the  said  D  is 
by  law  answerable,  to  be  duly  executed  and^  retiimed 
accordingly.  Yet  the  said  C,  in  no  wise  regarding  the 
duty  of  his  office  aforesaid,  utterly  neglected  and  refus- 
ed to  return  our  said  writ)  according  to  our  command 
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thereiSf  nor  Iiath  the  said  D,  or  any  of  his  deputies  evdr 
done  it.  Whereby  the  plaintiff  hath  lost  the  benefit  of 
the  said  judgment  and  execution.  Rt  Dapia. 

For  that  whereas  the  said  plaintiff,  at  &Cm  on  &€.,  ^^'' 
was  possessed  of  one  hundred  and  eight  barrels  of  beef,  searehing 
of  the  value  of  &c.,  which  the  said  plaintiff  had  then  be-  L^f^' 
fore  agreed  to  sell  to  one  A.  A.,  and  which  he  had  con- 
tracted and  engaged  to  deliver  to  the  said  A.  At,  in  ship* 
ping  order,  and  whereas  the  said  D  was  then  and  there  a 
searcher  and  packer  of  barrel  beef,  duly  appointed  and 
sworn,  the  said  plaintiff  then  and  there  employed  the 
said  D,  so  being  such  searcher  and  packer  as  aforesaid, 
to  search  and  pack  the  said  one  hundred  and  eight  bar- 
rels of  beef,  and  to  see  and  take  care,  tliat  there  should 
be  good  salt  in  each  cask,  sufficient  to  preserve  the  said 
beef  from  damage,  and  to  keep  the  szme  in  shipping 
order,  and  then  and  there  delivered  the  said  beef  to  the 
said  D,  for  the  purposes  aforesaid,  and  likewise  then  and 
there,  provided  and  delivered  to  the  said  D,  good  and 
sufficient  salt  to  preserve  the  said  beef  from  damage  as 
aforesaid,  and  to  be  used  for  that  purpose ;  and  the  said 
D  in  consideration  of  the  premises,  then  and  there  pVom-^ 
ised  the  plaintiff,  that  he  would  carefully  and  skilfully 
search  and  pack  the  said  one  hundred  and  eight  barrels 
of  beef,  and  would  see  and  take  care,  that  there  should 
be  good  salt  in  each  cask  thereof,  sufficient  to  preserve 
the  said  beef  from  damage,  and  keep  the  same  in  ship- 
ping order ;  yet  the  said  D,  not  regarding  his  promise 
aforesaid,  nor  his  duty  in  bis  said  office,  employ,  and 
duty  of  a  searcher  and  packer  of  barreled  beef,  after- 
wards, to  wit,  at  said  &c.,  on  the  same  &c.  day  of  &c., 
did  not  see  and  take  care  that  there  should  be  good  salt 
in  each  cask  of  said  beef,  sufficient  to  preserve  the  said 
beef  from  damage,  and  to  keep  the  same  in  shipping  order, 
but  did  then  and  there  so  carelessly  and  unskilfully  search 
and  pack  the  said  one  hundred  and  eight  barrels  of  beef, 
that  by  and  through  the  mere  carielessuess,  neglect,  and 
default  of  the  said  D,  in  the  premises,  the  said  beef  was 
not  kept  in  shipping  order,  whereby  not  only  the  said 
beef  was  greatly  damaged,  but  the  said  A.  A.,  to  whom 
the  said  pkiintiff  afterwards  sold  and  delivered  the  said 
beef,  according  to  his  promise  and  agreement  above  meiir 
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tioned,  caused  the  said  one  hundred  and  eight  barrels  of 
beef  to  be  opened  and  searched  and  packed  anew,  and  a 
large  quantity  of  salt  to  be  added  and  put  into  each  of 
the  said  barrels,  to  put  and  keep  the  said  beef  in  shipping 
order  as  aforesaid ;  and  the  said  plaintiff  has  been  com- 
pelled to  pay,  and  has  paid,  a  large  sum  of  money,  to  wit, 
the  sum  of  f^ — ,  for  the  salt  so  added  to  the  said  barrels 
as  aforesaid,  and  for  the  cooper's  bill,  and  for  other 
charges  and  expenses  in  the  opening,  searching,  and 
packing  the  said  beef  anew,  as  above  mentioned,  to  wit, 
at  said  &c. 
2d  Count.  And  for  that  whereas  at  said  &c.,  on  the  &c.  day  of 
&c.,  the  plaintiff  was  possessed  of  one  hundred  and  eight 
barrels  of  beef,  other  than  those  above  mentioned,  of  the 
value  of  &c.,  which  the  plaintiff  had  then  before  agreed 
to  sell  to  one  A.  A.,  and  which  he  had  contracted  and 
engaged  to  deliver  to  the  same  A.  A.,  in  shipping  order, 
the  plaintiff  then  and  there  employed  the  said  D,  as  the 
servant  of  him,  the  plaintiff,  for  a  certain  reasonable  re- 
ward, to  be  therefor  paid  by  the  plaintiff  to  the  said  D, 
to  pack  the  said  last  mentioned  beef  so  as  to  preserve 
the  same  in  shipping  order,  and  then  and  there  delivered 
the  said  last  mentioned  beef  to  the  said  D,  for  the  pur- 
poses aforesaid,  and  the  said  D,  in  consideration  of  the 
premises,  then  and  there  promised  the  plaintiff,  that  he 
would  carefully  and  skilfully  pack  the  said  last  mention- 
ed one  hundred  and  eight  barrels  of  beef,  so  as  to  pre- 
serve the  same  in  shipping  order ;  yet  the  said  D,  not  re- 
garding his  promise  last  above  mentioned,  did  not  carefully 
and  skilfully  pack  the  said  last  mentioned  beef,  so  as  to 
preserve  the  same  in  shipping  order,  but  thereafterwards, 
on  the  same  day,  did  so  carelessly  and  unskilfully  pack 
the  same  beef,  that  by  and  through  the  mere  carelessness, 
neglect,  and  default  of  the  said  D,  in  the  premises,  the 
same  beef  was  not  preserved  in  shipping  order,  whereby 
not  only  the  same  beef  was  greatly  damaged,  but  the 
same  A.  A.,  to  whom  the  plaintiff  afterwards  sold  and 
delivered  the  said  last  mentioned  beef,  according  to  his 
promise  and  agreement  last  above  mentioned,  caused  the 
same  one  hundred  and  eight  barrels  of  beef  to  be  opened, 
searched,  and  packed  anew,  and  a  large  quantity  of  salt 
to  be  added  and  put  into  each  of  the  same  barrels,  to 
preserve  the  same  beef  in  shipping  order  as  aforesaid. 
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and  the  plaintiff  has  been  compelled  to  pay,  and  has* 
paid,  another  large  sum  of  money,  to  wit,  the  sum  of 
^ — '-  for  the  salt  so  added,  to  the  same  last  mentioned 
barrels  as  aforesaid,  and  for  the  cooper's  bill  and  other 
necessary  charges  and  expenses  in  the  opening,  search* 
ing,  and  packing  anew  the  said  last  mentioned  beef,  as 
aforesaid)  to  wit,  at  said  &c.    Proctor  v.  Greenleqf. 

C.  Jackson. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  Against  & 
our  justices  of  our  Court  of  C.  P.,  held  at  &c.,  on  &c,,  SSTm,!^ 
within  and  for  the  county  of  &c.,  recovered  judgment  ^  cxecu- 
against  A,  fee,  sheriff  &c.,  for  0 —  debt,  and  0 —  costs  retSratoLit 
of  suit ;  and  on  &c.  took  out  a  second  writ  of  execution  fi"V^*^ 
thereon,  in  form  by  law  prescribed,  directed  to  the  coro*  takin/note 
ner  of  our  said  county,  or  his  deputy,  and  returnable  &c. ;  fo,^5ie 
and  on  &c.,  delivered  it  to  the  said  D,  then,  and  still  amount 
coroner  of  the  same  county,  to  be  executed  and  returned 
according  to  law ;  yet  the  said  D  hath  not  executed  the 
said  writ,  nor  made  any  lawful  return  thereupon  ;  but  on 
&c.,  returned  thereupon  into  our  said  court,  that  he  had 
taken  of  A,  his  note  for  the  satisfaction  of  the  said  execu-r 
tion,  and  returned  it  fully  satisfied ;  whereby  the  plaintiff 
hath  lost  the  benefit  of  the  said  execution  ;  to  the  dam- 
age &c. 

For  that  one  B.  C.  was  indebted  to  the  plaintiff  in  the  Against 
sum  of  $ — ,  for  certaiiTgoods  before  that  time  sold  and  S^S^i?' 
delivered  to  said  B.  C.  at  his  request;  and  the  plaintiff,  ty'sreieaa- 
in  order  speedily  to  recover  said  debt,  on  &c.,  sued  out,  atuS^ 
in  due  form  of  law,  our  writ  of  attachment  against  the 
said  B.  C,  returnable  to  our  Court  of  C.  P.  then  next  to 
be  holden  at  &c.,  on  &c.,  within  and  for  the  county  of 
&c.,  and  directed  to  the  sheriff  of  our  said  county,  or  his 
deputy,  to  serve  and  return  the  same  according  to  law  ; 
and  afterwards,  on  &c.,  the  plaintiff  delivered  the  same 
to  one  £.  F.,  then  and  still  a  deputy-sheriff  of  the  said 
D  [defendant]  high-sheriff  of  the  said  county,  who,  by 
virtue  thereof,  attached    [insert  the  goods']  all   of  the 
value  of  $ — ,  the  estate  of  the  debtor  aforesaid,  and 
served  and  returned  the  said  writ  accordingly  to  the  said 
Court  of  C.  P.,  to  which  the  same  was  returnable  as 
aforesaid  ;  at  which  said  Court  the  plaintiff  entered  his 
action  aforesaid,  and  thereupon,  by  the  consideration  of 
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*ow  justices  of  the  same  courti  reeovered  jadgment  for 
the  said  sum  of  ;$f — ,  and  0—  costs  of  suit,  as  by  the 
record,  &c. ;  yet  neither  the  said  D,  nor  any  of  his  depu* 
ties,  {or  whose  defaults  he  is  answerable,  did  retain  and 
keep  the  said  goods  for  the  space  of  thirty  days  after  the 
judgment  aforesaid  was  rendered,  to  the  end  that  the 
plaintiff  might  take  them  in  execution  to  satisfy  said 
judgment,  being  no  otherwise  satisfied  within  that  time ; 
but  within  the  said  thirty  days  they  released  the  said 
goods,  and  discharged  them  from  the  arrest  aforesaid, 
against  the  law  in  that  case  provided.  And  the  plaintiff 
avers,  that  the  same  judgment  is  still  unsatisfied ;  where- 
by the  plaintiff  has  lost  his  whole  debt  and  costs  afore- 
said. 

s 

6.  Malicious  Prosecution^  Conspiracy. 

Where  an  action  or  prosecution  is  commenced  agaibst  any  one, 
from  malice  or  other  corrupt  motive,  without  ground  or  probable 
cause,  an  action  on  the  case  may  be  maintained  for  a  malicious  pro* 
'  secution.  But  it  seems  this  action  in  general,  cannot  be  maintained 
for  commencing  a  dvU  action,  though  maliciously,  and  without  pro* 
bable  cause,  by  the  defendant  in  such  action,  because  the  costs 
which  he  recovers  against  the  plaintiff  in  such  action,  are  consider^ 
ed  a  sufficient  recompense  on  the  one  side,  and  an  adequate  pun- 
ishment on  the  other.  Yet,  if  any  special  damage  accrued  in  con- 
sequence of  such  malicious  and  groundless  suit,  it  seems  most  pro- 
bable that  the  court  would  sustain  iim  action.  For  it  has  been 
settled,  that  where  a  person,  for  the  sake  of  oppressing  another, 
holds  him  to  bail  for  a  much  larger  sum,  than  he  really  owes,  where-* 
by  he  is  imprisoned,  such  person  may  recover  for  the  injury  in  this 
action.  1  Sid.  424.  A  fortiori,  it  would  seem  an  action  might  be 
maintained,  if  the  plaintiff  was  imprisoned  on  an  action  wholly 
groundless.    1  Sauna.  228. 

So  also  this  action  might  be  maintained  for  any  special  damagej 
if  the  goods  of  a  person  should  be  attached  and  removed  on  a 
>  groundless  and  malicious  suit.  Doug.  677.  But  not  without  spe- 
cial damage.  See  Lid.  Ray.  380.  So  for  commencing  a  suit  in  a 
court,  which  the  plaintiff  A:nou'A  can  have  no  jurisdiction  of  the  cause;* 
2  Wils.  302. 

So  for  commencing  a  suit  in  another's  n^me,  without  authority  from 
him,  and  whether  such  person  had  a  cause  of  action  or  not.  Salk.  14. 

In  this  action,  malice  and  want  of  probable  cause  are  essential, 
but  the  want  of  probable  cause,  unexplained,  will  lead  to  the  infer- 
ence of  malice.     4  Bur.  1974. 

What  amounts  to  probable  cause  is  for  the  court  to  decide. 

An  action  on  the  case,  in  nature  of  a  writ  of  conspiracy,  lies 
where  two  or  more  combine  together  maliciously  and  without  proba- 
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ble  cause,  to  proseeiUe  anotba*,  or  to  procure  him  to  be  iDdicted,  or 
to  do  bim  any  other  injury  either  in  his  person  or  property.  Sal. 
14.  One  alone  may  be  sued,  but  it  must  be  alleged,  that  he  con- 
spired with  some  other  or  others.  See  Stra.  144.  Though,  if  these 
words  are  omitted,  it  is  only  matter  of  form,  being  merely  an  ag- 
gravation ^    dMod.  J6&. 

The  action  on  the  case  foe  a  ecmspiracy  is  local,  and  must  be 
brought  where  the  conspiracy  is  alleged,  and  not  where  the  indict- 
ment was  tried,  or  where  the  deed  was  done.    F.  N.  B.  265,  M. 

Where  A  on  the  same  demand,  commenced  two  different  actions, 
and  on  each  caused  B's  goods  to  be  attached,  and  the  latter  of  the 
two  suits  was  abated  by  plea,  and  B  recovered  costs^  it  was  held, 
that  Trespass  would  not  lie,  and  that  Case  is  the  proper  and  exclu- 
sive remedy  far  an  injury  of  this  kind.  Hayden  v.  Shed^  11  Mass. 
R.  500. 

Cfihe  d&iaration  in  Ms  action,  ^c» 

The  declaration  most  allege  malice  and  want  of  probable  cause. 
1  Leo.  108 ;  9  East,  361  ;  1  T.  R.  544 ;  4  Bur.  1971 ;  Salk.  14. 

If  for  a  malicious  prosecution  of  a  civil  suit,  it  must  show  that  the 
suit  is  terminated.  Doug.  215;  2  T.  R.  225  ;  2  Wils.  210. 

If  for  a  malicious  criminal  prosecution,  it  should  set  forth  that  die 
plaintiff  was  acquitted,  or  diat  the  jury  found  ignoramus  to  the  bill. 
12  Co.  23  ;  1  Sid.  15  ;  9  East,  157. 

Or  otherwise,  that  the  defendant  knew  that  the  court  had  not 

It  is  not  sufficient  to  aver,  that  the  plaintiff  was  discharged  from 
imprisonment,  because  that  does  not  show  that  the  prosecution  is  at 
an  end.  An  acquittal  for  want  of  prosecution,  or  a  nonpros,  does 
not  furnish  an  inlerence  of  maKce  ;  but  from  tlie  want  of  probable 
cause  malice,  is  usually  inferred.     9  East,  361 ;  4  Taunt.  7  ;  1  T. 

R   784. 

The  proceedings  on  the  original  prosecution  on  which  this  action 
is  grounded,  should  be  set  out  accurately  and  truly  so  far  as  neces- 
sary,, or  it  will  be  fatal. 

For  that  the  said  D,  on  &c.,  was,  and  from  that  time  ^'^^' 
to  this  has  been,  and  now  is,  one  of  our  justices  assigned  Z^MbS^ 
to  keep  the  peace  within  and  for  our  said  county  of  Es-  ^^^""J^' 
sex.     And  the  plaintiffs  on  fee,  was  pregnant  with  a  father  of 
female  bastard  child,  afterwards  born  of  her  body,  and  ^(f"^. 
now  alive.     And  one  R.  M.,  then  of  L  aforesaid,  mari-  tardchUd. 
ner,  but  since  deceased,  was  the  father  of  said  child,  and 
was  liable  to  be  pursued  by  the  plaintiff,  and  held  to  assist 
her  in  the  maintenance  of  said  child.     And  the  plaintiff, 
afterwards,  viz.  on  &c.,  made  complaint  and  oath,  at  M, 
in  the  same  county,  before  J.  B.  Esq.,  one  of  our  justices 
assigned  to  keep  the  peace  in  and  for  our  said  county, 
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that  the  said  R  had  begotten  her  with  child,  with  which 
she  was  then  pregnant ;  and  procured  a  lawful  warrant, 
directed  to  the  sheriff  of  said  county,  or  his  deputy,  or 
either  of  the  constables  of  L,  aforesaid,  ordering  them 
to  apprehend  the  said  R,  and  to  have  him  before  the  said 
justice,  or  some  other  justice -of  the  same  county,  that 
a  lawful  proceeding  might  be  had  against  the  said  R, 
upon  the  complaint  aforesaid.  And  afterwards,  viz.  on 
the  same  day  of  &c.^  the  plaintiff  delivered  the  said  war- 
rant to  one  W.  P„  then  a  constable  of  the  said  town  of 
L,  to  be  by  him  executed.  And  afterwards,  on  &c.,  the 
said  constable,  by  force  of  the  said  warrant,  took  the 
body  of  the  said  R,  and  some  time  after,  in  the  same 
month,  carried  him  before  the  said  D  in  said  L ;  and  at 
the  same  time,  he  the  said  D,  at  his  own  house  at  L, 
aforesaid,  undertook  to  take  cognizance  of  th6  said  war- 
rant and  complaint ;  but  the  said  D,  then  and  there,  con- 
trary to  his  duty  and  oath  as  a  justice  of  the  peace,  cor- 
ruptly and  fraudulently  contriving  to  deceive  and  injure 
the  plaintiff,  and  prevent  her  from  having  any  benefit 
from  the  complaint  and  warrant  aforesaid,  by  taking  the 
said  R  as  aforesaid,  wrote  a  false  and  deceitful  return  of 
the  said  W.  P's  doings,  on  the  back  of  said  warrant,  and 
caused  the  said  constable  to  sign  it ;  in  the  same  return 
setting  forth  that  the  said  W.  P.,  constable  as  aforesaid, 
had,  by  virtue  thereof  taken  the  said  R,  and  carried  him 
before  the  said  J.  B.  Esq,,  all  which  was  contrary  to 
the  truth  ;  yet  the  said  D  kept  the  said  warrant,  and 
against  the  will  of  the  plaintiff,  declared,  that  his  court 
for  the  hearing  of  the  complaint  and  procedure  thereon, 
was  adjourned  to  some  future  day,  without  causing  the 
said  R  to  be  bound  to  appear  at  any  other  time  or  place 
to  answer  the  plaintiff's  complaint  and  warrant  aforesaid. 
And  the  said  D  suffered  and  caused  the  said  R  to  make 
his  escape.  AikI  the  said  R  was  carried  beyond  the 
seas,  and  there  died,  without  ever  returning ;  whereby 
the  plaintiff  could  never  procure  the  said  R  to  be  taken 
after  he  had  so  escaped,  and  has  lost  all  benefit  of  the 
warrant  and  complaint  aiforesaid,  and  has  been  put  to 
great  trouble  and  expense  thereby,  for  the  process  afore- 
said, and  been  forced  to  maintain  the  said  child  herself, 
by  reason  of  the  negligence,  misfeasance,  and  fraud  of 
the  said  D,  in  his  office  of  justice  of  the  peace,  as  afore- 
said ;  all  which  is  to  the  damage  &c.     Merry  v.  Collins. 
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For  that  whereas  the  said  plaintiff  is,  and  always  was,  Maiidous 
a  peaceabley  quiet,  and  honest  person,   free   from  the  ^^^^^^ 
crime  of  secretly,  privately,  and  maliciously  destroying  eiander,  on 
his  neighbour's  goods  or  chattels,   or  injuring  them  or  JhoooS^f^ 
others  of  the  good  citizens  of  this  commonwealth,  pri-  «>**>  *«• 
Tately  or  maliciously,  in  their  persons  or  estate ;  of  all 
which  the  said  D  was  well  knowing ;  but  he,  maliciously 
contriving  to  injure  the  said  plaintiff,  destroy  his  charac- 
ter and  reputation,  and  expose  him  to  trouble,  cost,  and 
charge,  did,  on  &c.,  at  &c.,  falsely  and  maliciously  com- 
plain to  £•  F.  Esq.,  a  justice  of  the  peace  for  the  county 
aforesaid,  that,  on  &c.,  at&c,  some  evil-minded  person 
did,  with  force  and  arms,  and  a  hand-gun  charged  with 
large  shot>  shoot  and  kill  a  dark  grey  horse  colt  of  said 
D,  and  thrust  him  into  a  hole  in  the  ground  ;  and  that 
the  said  D,  justly  suspected  that  said  plaintiff  and  one  G 
were  the  persons  who  committed  the  fact  aforesaid,  and 
thereby  caused  the  said  plaintiff  to  be  apprehended  and 
had  before  the  said  justice,  at  &c.,  to  answer  the  charge 
aforesaid,  when  and  where  the  said  D  appeared,  and 
pursued  the  charge%ifpresaid  against  the  said  plaintiff; 
notwithstanding  which,  the  said  plaintiff  was,  by  the  said 
justice,  discharged  and  dismissed.     And  the  said  D  con- 
tinued his  malice  aforesaid,-  and  did  afterwards,  on  &c., 
at  &c.,  in  the  bearing  of  divers  good  citizens,  falsely  and 
maliciously  publish  and  declare,  that  the  said  plaintiff 
was  a  pitiful  and  malicious  person,  and  that  he  and  said 
G,  being  angry  with  the  said  D,  did  severally  and  mali- 
ciously kill  the  same  D's  colt,  and  bury  him  in  the  said 
hole,  that  the  villany  might  not  be  discovered.    Now 
the   said  plaintiff,  in  fact  says,  that  the  said  plaintiff 
neither  alone,   nor   with  any  other  person,   ever  hurt, 
killed,  or  bruised  any  horse  or  colt  of  the  said  D,^  and 
that  the  said  D  had  neither  lawful  nor  probable  cause  for 
making  the  complaint  aforesaid,  .or  charging  the  said 
plaintiff  with  killing,  burying,  or  hiding  his,  the  said  D's 
colt ;  and  that  the  said  plaintiff  has,  by  means  of  the  said 
D's  making  the  complaint  aforesaid,  and  speaking  the 
words  aforesaid,  been,  by  divers  of  his  neighbours  and 
others,  suspected  of  being  guilty  of  the  crimes  charged 
on  him  as  aforesaid,  and  has  lost  their  good  will  and  es- 
teem, and  been  obliged  to  expend  much  time  and  money 
in  vindicating  himself  against  the  said  D's  unjust  charge 
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and   malicious   prosecution  aforesaid,  and   has  suffered 
much  uneasiness  and  disquietude ;  to  the  damage  &c. 

Trowbridge. 

r 

Note.  In  this  action,  the  plaintiff  must  always  alledge  malice  in 
the  D,  and  in  addition,  want  of  probable  cause  or  an  intent  to  oppress, 
or  a  knowledge  that  the  court  had  not  jurisdiction,  and  must  state  the 
prosecution  at  an  end.  2  Wil.  302 ;  B.  N.  P.  11 ;  3  BL  Com.  127  ; 
Salk.  14,  15 ;  Doug.  215 ;  9  Co.  65 ;  3  SaJk.  246 ;  2  WU.  210 ;  4 
T.  R.  247 ;  3  Salk.  98,  216,  (1st  ed.) 

Slander  For  that  the  plaintiff  is,  and  always  from  the  time  of 

do1i?l^"-  his  nativity,  was  a  person  of  ^ood  fame,  and  free  from 
Mcution  xhQ  crime  of  theft,  and  all  suspicion  thereof,  and  on  &c., 
of^eft!^  was,  and  for  a  long  time  before  had  been,  a  master  of  a 
vessel  trading  to  parts  beyond  seas,  and  intrusted  with 
the  goods,  and  to  negociate  the  affairs  of  sundry  mer- 
'  chants ;  by  which  business  he  got  a  considerable  profit 
and  gain ;  and  on  said  day  was  bound  on  a  voyage  for 
foreign  parts ;  of  all  which  the  said  D  was  well  know- 
ing, but  maliciously  intending  and. contriving  to  destroy 
the  plaintiff's  good  name  and  reputation,  and  ruin  him  in 
said  business,  and  subject  him  to  %ie  penalties  of  the 
law  against  theft,  on  &c.,  at  &c.,  falsely  and  maliciously, 
in  the  hearing  of  many  of  our  good  [citizens]  uttered  the 
following  false  and  scandalous  English  words,  of  and  con- 
cerning the  plaintiff,  viz.  "  I  have  been  toH,  A,"  mean* 
ing  the  plaintiff,"  is  as  great  a  thief  as  3ny  in  the  country.'* 
And  afterwards,  on  the  same  day,  at  the  place  aforesaid, 
in  the  hearing  of  divers  other  good  [citizens  of  this  com- 
monwealth], the  said  D  uttered  the  following  false,  scan* 
dalous,  and  malicious  words,  of  and  concerning  die  plain- 
tiff, t;fz.  "last  night  my  pocket  was  picked,  and  my 
pocket-book  t^ken  out  of  it ;  and  it  was  A,''^  meaning 
the  plaintiff,  "  that  did  it :  I  have  reason  to  think  he," 
meaning  the  plaintiff,  "  stole,  them."  And  then  and 
there,  the  said  D  w^nt  before  B.  G.,  one  of  the  justices 
of  the  peace  for  said  county,  and  falsely  and  maliciously 
complained  to  him  of  his,  the  said  D's  having  his  pocket 
picked  of  the  sum  of  &c*,  and  of  his  pocket-book,  and 
accused  the  plaintiff  of  stealing  them,  and  then  and  there 
falsely  and  maliciously  affirmed,  that  he  had  reason  to 
think  of  the  plaintiff's  being  guilty  of  said  crime,  and 
thereupon  procured  and  caused  the  said  plaintiff  to  be 
arrested  and  brought  before  the  said  B.  G.,  and  then  and 
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there,  l)fefore  the  said  B,  G.,  falsely  and  maliciously 
accused^  the  plaintiff  of  the  aforesaid  crime,  and  prose- 
cuted him  therefor,  and  knowing  the  plaintiff  to  be  inno- 
cent of  the  said  crime,  maliciously  endeavoured  to  get 
him  convicted  thereof ;  on  which  prosecution  the  plain- 
tiff was,  notwithstanding,  lawfully  acquitted  thereof ;  but 
the  plaintiff  by  said  prosecution  was  delayed  in  his  voy- 
age aforesaid,  put  to  great  costs  and  trouble  in  defending  . 
himself,  and  greatly  hurt  and  injured  in  his  reputation 
and  business.  E.  Pratt. 

For  that  the  said  plaintiff  is  a  person  of  good  fame  and  ^afiaotv 
credit,  free  from  the  crime  of  stealing  and  the  imputa-  Sonon*" 
tion  thereof;  of  all  which  the  said  D  was  well  knowing ;  ^^^ 
yet  the  said  D,  wickedly  contriving  and  maliciously  in- 
tending to  deprive  the  said  plaintiff  of  his  good  .name, 
and  cause  him  to  be  imprisoned  and  vexed,  on  &c.,  at 
&c.,  maliciously,  and  without  any  just  or  probable  cause, 
complained  to  and  swore  before  C.  D.  Esq.,  one  of  the 
justices  &c.,  against  the  said  plaintiff,  that  he  the  said 
plaintiff,  had  feloniously  taken  and  carried  away  out  of 
a  certain  snow,  called  the  Sally,  thirty-six  dozen  of  stone 
rings,  of  the  value  of  ^ — ;  and  thereupon  the  said  plain- 
tiff was  arrested  and  brought  before  our  said  justice,  on 
said  complaint  and  oath  aforesaid  ;  and  our  said  justice, 
on  &c.,  at  &c.,  by  means  of  the  said  D's  false  and  mali- 
cious complaint  and  oath  aforesaid,  committed  the  body 
of  the  said  plaintiff  to  our  common  gaol,  in  &c.,  there  to 
be  safely  kept  until  discharged  by  due  course  of  law  ;  in 
whicK  gaol  said  plaintiff  was  kept  imprisoned,  among 
felons  and  malefactors,  from  &c.,  to  &c.,  when  he  was 
discharged  from  his  imprisonment  aforesaid  by  our  said 
justice,  upon  his  recognising,  with  two  sufficient  sureties, 
to  appear  personally  at  the  [quarter]  •  Sessions  for  the 
county  of  &;c.,  to  answer  the  charge  afcHresaid,  and  in  the 
meantime  to  be  of  good  behaviour  towards  all  persons, 
and  abide  the  order  of  the  said  Sessions ;  and  the  said 
plaintiff  accordingly  made  his  personal  appearance  at  said 
Sessions ;  but  the  said^  D  did  not  appear  to  prosecute 
said  complaint ;  and  thereupon  the  said  plaintiff  by  our 
said  Court  of  Sessions  was  discharged  and  let  go,  with- 
out delay.  Now  the  said  plaintiff  in  fact  says,  that  he 
was  entirely  clear  and  innocent  of  feloniously  taking  and 
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carrjiog  away,  out  of  the  Snow  aforesaid,  the  goods 
aforesaid ;  and  that  by  means  of  the  said  D's  false  and 
malicious  oath  and  complaint,  he  hath  suffered  imprison- 
ment for  the  space  of  &c.  days  as  aforesaid,  and  was 
obliged  to  find  sureties  for  his  appearance  as  aforesaid  ; 
and  thereby  he  hath  suffered  great  ignominy  and  re- 
proach, and  hath  lost  much  time,  and  is  deprived  entirely 
of  the  means  of  getting  into  business  &c.  Salk.  768 ; 
GUb.  Cases,  168,  166;  ScUk.  728,  729;  2  Wils.  302; 
Dotig.  216. 

For  that  whereas  the  plaintiff  is,  and  always  has  been, 
a  man  of  truth,  and  of  good  repute  and  fame,  and  well 
known  for  it  among  all  his  neighbours,  and  free  from  the 
crime  and  suspicion  of  perjury ;  yet  the  said  D  well 
knowing  this,  but  maliciously  contriving  to  bring  the 
plaintiff  into  disgrace,  and  put  him  to  great  costs  and 
charges  to  vindicate  himself,  on  &c.,  at  &c.,  charged  the 
plaintiff  before  &c.,  with  wilful  perjury,  and  caused  him 
to  be  bound  jover  to  our  Supreme  Judicial  Court,  to  be 
holden  at  &c.,  on  fcc,  within  and  for  the  said  county  of 
&c. ;  and  then  and  there  caused  a  certain  bill  of  indict- 
ment to  be  drawn  up  against  the  plaintiff,  charging  him 
with  wilful  and  corrupt  perjury,  and  the  same  to  be  laid 
before  the  grand  jury  for  the  body  of  the  said  county, 
which,  by  reason  of  the  plaintiff's  innocence,  the  grand 
Jury  aforesaid  returned  ignoramus  ;  and  the  plaintiff  was 
accordingly  discharged ;  by  all  which  unjust  prosecution 
of  the  said  D,  the  plaintiff  was  put  to  great  costs  and 
charges,  and  suffered  in  his  name  and  reputation. 

Read. 

For  that  the  said  P,  being  a  good,  true,  and  faithful 
subject  of  this  commonwealth,  and  having  behaved  and 
conducted  himself  as  a  good,  true,  and  faithful  subject  of 
this  commonwealth,  from  bis  nativity  to  this  present  time, 
without  any  fault  or  suspicion  of  theft,  robbery,  falony,  or 
other  crime. ;  and  so  among  his  neighbours,  as  well  as 
others,  was  esteemed,  known,  and  reputed  ;  yet  the  said 
D  not  ignorant  of  the  premises,  but  contriving  and  mali- 
ciously intending  to  hurt,  wound,  and  injure  the  good 
name,  fame,  jcredit,  and  estimation  of  the  said  plaintiff, 
and  him  unjustly  to  molest,  vex,  and  disturb ;  and  also 
to  bring  him  into  manifest  danger  of  the  loss  of  his  life. 


CASE.  876 

goods,  and  chattels,  on  &c.,  at  &c.,  did  ialsely  and  mali- 
ciously, and  without  any  cause  or  colour  of  any  felony  of 
theft,  or  robbery,  of  the  said  plaintiff  ever  committed, 
him  the  said  plaintiff,  for  a  certain  felony,  by  him,  then, 
at  &c.  aforesaid,  supposed  to  be  done,  (when  in  truth  no 
felony  was  so  committed  by  isaid  plaintiff)  procured  to 
be  arrested  ;  and  at  Sec.,  (the  court)  the  aforesaid  D,  to 
bring  the  aforesaid  plaintiff  in  danger  of  the  loss  of  his 
life,  and  forfeiture  of  all  his  lands,  tenements,  houses, 
and  chattels,  fialsely  and  maliciously*,,  then  and  there 
caused  a  certain  bill  of  indictment  against  *rti^  said  plain- 
tiff to  be  written,  containing  in  it  the  false  and  scanda- 
lous matter  following,  to  wit,  [recite  the  indictfnent']  ; 
and  the  same  indictment,  in  the  form  aforesaid  written, 
containing  in  it  the  false  and  scandalous  and  malicious 
matter  before  recited,  the  aforesaidi  D  afterwards,  to 
wit,  on  &c.,  to  the  justices  of  the  same  court,  caused  to 
be  delivered,  which  said  hill  of  indictment  the  same  jus- 
tices then  and  there  of  the  same  D  received,  and  caused 
the  same  publicly  to  be  read  ;  and  thereupon  the  jury  of 
the  grand  inquest  for  the  same  county  of  &c«,  at  the 
same  court,  on  their  oaths,  then  and  there  being  charged 
and  sworn  then  and  there  to  deliberate,  and  true  inquiry 
to  make  of  and  concerning  said  matter,  in  the  same  bill 
contained,  &c.  (reciting  the  proceedings  to  the  end). 
Now,  by  reason  of  the  premises,  the  said  plaintiff  is 
greatly  injured,  not  only  in  his  good  name,  fame,  credit, 
and  reputation,  but  put  to  great  expense,  &c. 

• 

Note.  See  declaration  in  Lilly's  Ent.  62,  which  states,  that  the  de- 
fendant at  sach  a  court ;  for  such  an  offence,  **  without  any  probable  or 
just  cause,  caused  the  plaintiff  to  be  indicted  ;  and  the  same  plaintiff 
on  that  account,  prosecuted  until  he,  the  plaintiff  was  tkereaf  duly 
acquitted,^*  without  stating  whether  it  was  by  verdict  or  otherwise. 

For  that  the  said  D,  on  &c.,  at  &c.,  without  any  law-  MaUciow^ 
ful  or  just  cause  of  action,  or  the  least  colour  of  right,  pur-^  tidnofdvu 
chased  out  of  the  clerk's  oflSce  of  our  Court  of  C.  P.  for  *^*^*^"- 
our  said  county  of  Worcester,  our  writ  of  attachment 
against  the  j)laintiff,  bearing  teste  the  — —  day  of  &c., 
returnable  to  said  Court  of  C.  P.,  next  then  to  be  holden 
at  &c.,  on  &c.,  within  and  for  the  said  county  of  Wor- 
cester;  and  therein  the  said  D  complained,  that,  on  &c., 
at  a  place  called  Quebec,  viz.  at  W  aforesaid,  he  the  said 
D  was  possessed  of  one  hundred  boxes  of  soap,  as  of  his 
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proper  goods  and  chattels,  of  the  yaiue  of  ^ — ;  and  that 
the  said  D,  thereafterwards,  on  the  same  day,  casually 
lost  the  same  goods  and  chattels,  which,  by  finding,  after- 
wards came  into  the  hands  and  possession  of  the  plain- 
tiflf,  who  well  knowing  that  by  right  they  belonged  to 
the  said  D,  afterwards,  viz.  on  &c.,  at  &c.,  converted 
them  to  his  own  use ;  to  the  damage  of  the  said  D,  as 
he  said,  the  sum  of  $ — •  Now  the  plaintiff  in  fact  saith, 
that,  at  the  time  of  the  purchase  of  our  said  writ  against 
him,  in  form  aforesaid,  he  was  not,  nor  at  any  time  be- 
fore had  been,  possessed  of  said  goods  and  chattels  of 
said  D,  nor  in  any  respect  had  converted  them  to  his 
the  plaintiff's  own  use,  as  the  said  D,  in  his  declaration 
did  falsely  allege ;  of  which  the  said  D  was  well  know- 
ing) yet,  contriving  and  maliciously  intending  to  vex, 

«  injure,  and  oppress  the  plaintiff  in  this  particular,  and  to 
the  utmost  of  his  power,  to  ruin  the  plaintiff's  reputation, 
he  the  said  D,  on  &c.,  at  fen.,  by  force  of  our  said  writ 
of  attachment,  and  under  color  of  the  law,  did  cause  the 
plaintiff  to  be  arrested  and  imprisoned,  he  being  then  a 
stranger  in  this  commonwealth,  and  without  any  estate 

^  therein,  or  friends  to  whom  he  could  apply,  for  the  sake 
of  giving  bail  to  respond  said  action  ;  and  him,  so  arrest- 
ed and  imprisoned,  the  said  D  did  then  and  there  hold 
and  detain  from  &c.,  to  &c.,  when  one  B  and  one  C, 
compassionating  the  plaintiff's  unhappy  and  forlorn  con- 
dition, became  his  bail,  and  did  then  and  there  give 
security  in  the  sum  of  $ — >,  for  the  plaintiff's  appearance 
at  our  said  court,  according  to  the  tenor  of  said  writ,  and 
abiding  the  judgment  thereon.  And  the  plaintiff  further 
avers,  that,  at  the  said  court,  to  which  the  said  writ  was 
returnable  as  aforesaid,  he  duly  appeared  ;  and  the  said 
D,  after  entry  of  his  action  aforesaid,  against  the  plain- 
tiff, well  knowing  that  he  had  no  probable  cause  to  main- 
tain the  same,  there,  in  said  court,  suffered  himself  to  be 
nonsuited  in  the  action  aforesaid  ;  whereby,  and  bj  means 
of  said  causeless  and  malicious  suit,  so  prosecuted  by  the 
said  D  against  the  plaintiff,  and  by  reason  of  said  im- 
prisonment* thereon,  the  plaintiff  was  unjustly  compelled 
to  expend  great  sums  for  his  sustenance  in  prison,  and 
for  his  defending  himself  against  said  suit,  and  was  great- 
ly injured  in  his  rank  and  reputation,  and  suffered  great 

pain  and  uneasiness,  both  of  body  and  mind ;  and  during 
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that  time,  bis  affairs  and  business,  and  especially  the  duty 
of  bis  office  as  collector,  &c.  were  greatly  and  necessari-^ 
ly  neglected. 

Note.  The  declaration  in  this  action  should  always  state  nudic€ 
and  want  of  probable  cause;  Bull,  N.  P.,  14;  and  also  that  the  suit, 
if  civil,  is  at  an  end,  and  the  plaintiff  legally  discharged ;  if  criminal, 
that  the  plaintiff  has  been  legally  acquitted  ;  and  it  matters  not,  in  the 
first  instance,  whether  the  plaintiff  be  discharged  in  consequence  of 
verdict  or  nonsuit ;  nor,  in  the  latter,  whether  the  indictment  wad 
found  by  the  grand  jury  or  not ;  for  maliciously  preferring  an  indict* 
ment,  is  actionable  ;  2  Str.  977  ;  nor  whether  the  plaintiff  could  have 
been  convicted  on  the  indictment  or  not ;  1  Str.  691 ;  for  the  indict^ 
ment,  H  bad,  serves  all  the  purposes  of  malice.  But  the  prosecution  or 
duit,  in  all  these  cases,  must  be  explicitly  and  clearly  stated  to  be  at 
an  end ;  and  if  it  is  not,  on  demurrer  the  action  would  be  defeated^ 
2T.  Rep.  232;  Doug.  205;  I  Str.  114;  Saund.  228.  Where  the 
action  is  for  maliciously  holding  to  bail,  the  plaintiff  should  state  *'  that 
he  was  indebted  to  the  defendant  in  such  a  sum,  and  no  more,  and 
that  the  defendant  sued  out  a  writ  for  so  much  more,  on  purpose  to 
hold  him  to  bail.     Salk.  15.     {First  Edition.) 

For  that  the  said   D,   on  &c.,  at  &c«9  maliciously  MaHciou^ 
intending  to  oppress  and  unjustly  to  imprison  the  plain-  Sl^fdv* 
tiff,  prosecuted  out  of  the  clerk's  office  of  our  Court  of  "  **^**<P» 
C.  P.,  &c.,  our  writ  of  attachment,  in  due  form  of  law,  JJwwitf- 
directed  to  the  sheriff  &c.,  commanding  them  to  attach,  j^^^** 
&C-,  [Aere  recite  the  writ  and  declaration]^  and  after-  ed.** 
wards,  there,  on  the  same  day,  caused  the  plaintiff  by 
force  o(  the  same  writ,  to  be  arrested,  and   for  want  of 
sufficient  bail  to  the  said  writ,  which  the  plaintiff  could 
not  obtain,  to  be  committed  to  our  goal  in  said  &c.) 
where  the  plaintiff  was  detained  for  the  space  of  sixty 
days;  and  afterwards,  viz.  at  our  said  Court  of  C.  P.^ 
to  which  the  said  writ  was  returnable  as  aforesaid,  and 
wherein  the  said  writ  and  action  of  the  said  D,  against 
the  plaintiff  was  duly  entered,  it  was  adjudged  and  con-^ 
sidered  by  our  justices  of  the  same  court,  upon  the  plea 
of  the  plaintiff,  to  that  end  made,  that  the  aforesaid 
words,  by  the  said  D,  in  his  writ  and  declaration  afore*^ 
said  stated,  and  by  the  plaintiff  supposed  to  have  been 
spoken,  were  not  actionable,  and  that  the  said  writ  should 
be  abated  therefor.     And  upon  the  said  D's  appeal  from 
the  said  judgment  of  the  court  aforesaid,  to  our  S.  J» 
Court,  held  at  &c.,  on  &c.^  within  and  for  the  county  of 
S,  by  the  consideration  of  our  justices  of  the  same  last 
mentioned  court,  it  was  adjudged,  that  the  aforesaid 

48 


S78  CASE. 

judgment  of  the  said  Court  of  C.  P.  should  be  affirmed. 
And  the  plaintiff  in  fact  says,  that  the  said  D  prosecuted 
the  said  writ  against  the  plaintiff,  for  the  sum  aforesaid, 
and  caused  the  plaintiff  to  be  thereupon  imprisoned  as 
aforesaid,  without  having  any  lawful  or  probable  cause 
for  prosecuting  said  writ,  and  causing  the  imprisonment 
aforesaid  of  the  plaintiff;  but  was  wholly  guided  in  the 
premises  by  wanton  malice  and  a  desire  to  oppress,  injure, 
and  defraud  the  plaintiff;  and  the  plaintiff  further  says, 
that,  by  such  prosecution  and  imprisonment  aforesaid, 
of  him  the  plaintiff,  his  business  was  greatly  impeded, 
his  reputation  lessened,  and  he  was  at  great  expense,  and 
suffered  great  vexation,  grief,  and  oppression. 

**^J^^  For  that  the  plaintiff  is  a  person  of  good  fame  and 
tron  on  a  credit,  free  from  the  crime  of  stealing,  and  the  imputa- 
SS^*  ^^  ^^^^  thereof ;  of  all  which  the  said  D  was  well  knowing ; 
yet  the  said  D,  contriving  and  maliciously  intending  to 
deprive  the  said  plaintiff  of  his  good  name,  and  to  expose 
him  to  imprisonment  and  vexation,  on  &c*,  at  &c.,  mali- 
ciously and  without  probable  cause  complained  to  A.  fi., 
one  of  the  justices  of  the  peace,  within  and  for  the  said 
county  of  &c.,  against  the  plaintiff,  that  he  the  plaintiff 
had  stolen  out  of  the  said  D's  shop,  and  stolen  and  carri- 
ed away  certain  goods  of  the  plaintiff,  &c.,  and  caused 
the  plaintiff  to  be  brought  before  the  said  justice  on  said 
complaint,  and  the  said  justice  on  &c.,  committed  the 
body  of  the  plaintiff  to  the  gaol  in  &c.  aforesaid,  there  to 
remain  for  further  examination,  touching  said  complaint, 
and  on  &c.,  the  plaintiff  was  convened  before  the  said 
justice  to  be  further  examined ;  but  the  said  D  appeared 
not  to  pursue  said  complaint,  though  duly  notified  by 
said  justice  of  the  time  and  place  of  said  examination, 
and  thereupon  the  plaintiff  was  by  said  justice  lawfully 
discharged  and  let  go  without  day ;  now  the  plaintiff  says 
that  he  was  altogether  innocent  of  said  chaise,  and  that 
by  means  of  said  D's  malicious  prosecution  and  complaint 
aforesaid,  he  suffered  fourteen  hours'  imprisonment,  and 
also  great  ignominy  and  reproach.  J.  Adams. 
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7.  Declarations  in  Case  for  various  other  Torts. 

For  that  the  said  D,  at   &c.,  on  &c«9  intending  to  in-  Brought 
jure  and  defraud  the  said  inhabitants,  and  to  impose  on  ^ISJt  dS. 
them  the  charge  and  expense  of  maintaining  and  support-  for  bring- 
ing  one  I.  G.,  then  and  there  an  aged,  poor,  helpless,  ^u^rmto 
and  necessitous  person,  destitute  of  all   property,  and  |o^>^d 
wholly  uaable  to  support  himself,  and  whose  settlement  ^T^re. 
was  not  in  the  said  town  of  B,  and  for  whose  support  and 
maintenance  the  said  inhabitants  ,  were  not  and  are  not 
by  law  liable,  brought  and  transported  the  said  G  into 
the  said  town,  and  there  left  and  abandoned  him,  without 
making  any  provision  whatever  for  his  support  and  main- 
tenance ;  by  reason  whereof  the  said  inhabitants  have 
been  at  a  great  charge  and  expense  in  maintaining  and 
supporting  the  said  G,  from  the day  of  &c.  inclu- 
sively, and  have  spent  and  laid  out  divers  sums  of  mon- 
ey therefor ;  amounting  to  the  sum  of  j^ — ,  according  to 
the  schedule  hereto  annexed ;  all  which  is  to  the  dam- 
age &c.  T.  Parsons. 

For  that  whereas  the  said  D,  unjustly  contriving  and  For  Ciim. 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  p,^^^ 
the  comfort  and  society  of  his  wife  £,  and  to  alienate  wife. 
her   affection  from  him,    heretofore,   viz.   on  &c.,  and 
divers  other  days,  between  that  day  and  the  day  of  the 
purchase  of  this  writ,  at  &c.,  wrongfully  and  wickedly, 
debauched  and  carnallv  knew  the  said  £,  then  and  there 
and  still  being  the  wii^  of  the  plaintiff,  and  thereby  the 
affection  of  the  said  E  for  the  plaintiff,  was  then  and 
there  alienated  and  destroyed ;  by  means  whereof  the 
plaintiff  hath  thence  hitherto  wholly  lost  the  comfort, 
society,  and  assistance  of  the  said  £,  in  his  domestic 
affairs,  which  the  said  plaintiff,  during   all  that   time, 
ought  to  have  had,  and  otherwise  would  have  had. 

Note.    To  maintain  this  action,  there  must  be  proof  of  an  actual 
marriage  ;  reputation  is  not  sufficient.     4  Bur.  2057. 

Either  Case  or  Trespass  will  lie,  as  appears  by  the  precedents. 

For  that  whereas  the  said  D,  contriving  to  injure  the  l^^^^ 
plaintiff,  and  to  deprive  him  of  the  service  of  £•  F.,  the  daughter, 
daughter  of  the  plaintiff,  heretofore,  viz.  on  &c.,  and  on  ^^^^^ 
divers  other  days  and  times,  between  that  day  and^  the  chad. 
day  of  the  purchase  of  this  writ,  at  &c.,  debauched  and 
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carnally  knew  the  said  E.  F.,  then  and  there,  and  front 
thence  for  a  long  space  of  time,  viz.  hitherto,  being  the 
daughter  and  servant  of  the  plaintiff.;  whereby  the  said 
E.  F.  became  pregnant,  and  ^o  remained  for  a  long  space 
of  time,  viz.  nine  months  then  next  following,  and,  at 
the  expiration  thereof,  viz.  on  &c.,  at  &c.,  was  deliv- 
ered of  the  child  with  which  she  was  so  pregnant  as 

aforesaid,  viz.  at  aforesaid  ;  by  means  whereof  the 

said  E,  F.,  for  a  long  space  of  time,  viz.  from  the  day  and 
year  first  abovementioned  hitherto,  was  unable  to  do  the 
necessary  affairs  of  the  plaintiff,  so  being  her  father  and 
master  as  aforesaid,  and  thereby  the  plaintiff  was  depriv- 
ed of  her  service,  during  the  said  time,  viz.  at ,  and 

did  necessarily  lay  out  large  sums  of  money,  viz.  $ — 
in  and  about  the  nursing  of  the  said  £.  F.,  and  the  deliv- 
ery of  the  said  child. 

Note.  If  the  daughter  is  over  twenty-one,  no  action  can  be  main- 
tained by  the  father  unless  she  is  actually  in  his  service.  10  Johns. 
115. 

For  uring  For  that  whereas,  by  certain  letters  patent,  duly  is- 
tente/in-  sucd  in  the  name  of  the  U.  S.  of  America,  by  the  Sec- 
ventioii.     retary  of  State,  bearing  teste  by  the  president  of  the 

U.  S.  and  dated  the day  of  &c,,  and  in  court  to 

be  produced,  was  granted  to  the  said  plaintiff,  his  heirs 
and  assigns,  for  the  space  of  fourteen  years  from  the 
said  date,  the  full  and  exclusive  right  and  liberty  of  mak- 
ing, constructing,  using,  and  vending  to  others  to  be 
used,  his  certain  shearing  machine,  to  shear  woollen  and 
other  cloths,  by  water  or  otherwise,  agreeably  to  a  stat- 
ute of  the  congress  of  the  U.  S.,  made  and  passed  the 
21st  of  Feb.  1793,  entitled,  "  An  act  to  promote  the 
progress  of  useful  arts,  and  to  repeal  the  act  heretofore 
made  for  that  purpose  ;  "  and  whereas  by  the  said  statute, 
it  is,  among  other  things,  enacted,  "  that  if  any  person 
shall  make,  devise,  or  use,  or  sell  the  thing  invented,  the 
exclusive  right  of  which  shall,  as  aforesaid,  have  been 
secured  to  any  person  by  patent,  without  the  consent  of  the 
patentee,  his  executors,  administrators,  or  assigns,  first  ob- 
tained in  writing,  every  person  so  offending  shall  forfeit  and 
pay  to  the  patentee,  a  sum  that  shall  be  at  least  equal 
to  three  times  the  price  for  which  the  patentee  has  usual- 
ly sold  or  licensed  to  other  persons  Uie  u)se  of  the  said 
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iDventioQ."  Now  the  plaintiff  in  fact  says,  that  the  said 
D,  in  no  wise  ignorant  of  the  premises,  but  contriving  in 
this  behalf  to  injure  him  the  said  plaintiff,  and  to  deorive 
him  of  the  benefit  of  his  said  patent,  afterwards  on  c^c, 
without  the  consent  of  the  said  plaintiff,  the  patentee  as 
aforesaid,  or  his  assigns,  did  make,  devise,  and  use  the 
said  patent  shearing-machine,  so  called,  invented  by  and 
secured  to  the  said  plaintiff  as  aforesaid,  contrary  to  the 
form  of  the  statute  aforesaid  ;  whereby  and  by  force  of 
which  said  statute,  the  said  D  hath  forfeited  to  the  said 
plaintiff,  the  sum  equal  at  least  to  three  times  the  price 
for  which  the  said  plaintiff  hath  usually  sold  or  licensed 
to  other  persons  the  use  of  the  said  machine;  which 
price  the  said  plaintiff  avers,  hath  been  and  is  &c. ;  and 
an  action  hath  accrued  to  the  said  plaintiff,  to  demand 
of  the  said  A,  a  sum  in  damages,  equal  at  least  to  ^ — , 
that  sum  being  equal  to  three  times  the  price  of  the  said 
machine  as  aforesaid  ;  yet  the  said  D,  though  requested, 
hath  never  paid  the  said  sum,  &c.  W.  Gordon. 

For  that  whereas,  on  &c.,  by  certain  letters  patent,  Another. 
made  out  in  the  name  of  the  United  States,  bearing 
teste  by  the  president  of  the  U.  S.,  and  in  court  to  be 
produced,  there  was  granted  to  the  plaintiff,  bis  heirs, 
administrators,  and  assigns,  for  the  term  of  fourteen 
years  from  the  said day  of  &c.,  the  full  and  exclu- 
sive right  of  making,  constructing,  using,  and  vending  to 
others  to  bemused,  a  new  and  useful  improvement  in  the 
mode  of  shearing  woollen  and  other  cloths,  not  known 
or  used  before  the  plaintiff's  application  for  said  letters 
patent ;  and  the  plaintiff  says,  that,  pursuant  to  the  act 
of  the  U.  S.,  entitled,  "  an  act  to  promote  the  progress 
of  useful  arts,  and  to  repeal  the  act  heretofore  made  for 
that  purpose,"  before  receiving  his  said  patent,  he  made 
oath,  that  he  did  verily  believe  that  he  was  the  true  inventor 
or  discoverer  of  the  improvement  aforesaid,  and  did  de- 
liver a  written  description  of  his  said  invention,  and  the 
manner  of  using  the  same,  in  such  full,  clear,  and  exact 
terms,  as  to  distinguish  the  same  from  all  other  things 
before  known,  and  to  enable  any  person  skilled  in  the 
art,  of  which  it  is  a  branch,  to  make  and  use  the  same ; 
and  in  said  specification  did  fully  explain  the  principles 
of  the  machine  by  which  said  improvement  was  to  be 
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used,  and  the  several  modes  in  which  he  had  contemplat- 
ed the  principle  or  character,  by  which  it  may  be  dis- 
tinguished from  all  other  inventions,  and  accompanied 
the^ame  with  drawings  and  written  references ;  which  • 
description,  signed  by  himself,  and  attested  by  two  wit- 
nesses, was  filed  in  the  office  of  the  Secretary  of  State, 
as  by  a  certified  copy  thereof,  annexed  to  said  letters 
patent  appears ;  yet  the  said  D,  well  knowing  the  prem- 
ises, but  contriving  and  fraudulently  intending  to  hurt 
and  prejudice  the  plaintiff*,  and  to  deprive  him  of  the 
profit  and  privilege  of  the  said  exclusive  right  of  making, 
constructing,  using,  and  vending  to  others  to  be  used,  the 
said  improvement  and  invention,  vested  in  him  by  the 

said  letters  patent,  viz.  on  the day  of  &c.,  and  at 

divers  other  days  and  times  between  that  day  and  the 
day  of  the  purchase  of  this  writ^  at  &lc.  aforesaid,  with- 
out the  consent  of  the  plaintiff*,  in  writing  or  otherwise, 
first  had  and  obtained  in  that  behalf,  did  unlawfully  de- 
vise, make,  and  use  said  invention  or  improvement  of  the 
plaintiff*,  and  thereby  prevented  the  plaintiff*  from  having 
and  enjoying  the  whole  profit  and  benefit  thereof,  and 
deprived  him  of  great  gain  and  advantage,  which  would 
have  arisen  therefrom,  contrary  to  the  form  of  the  zti 
aforesaid ;  whereby  the  plaintiff*  says  that  an  action  ac- 
crues to  him,  to  have  and  recover,  pursuant  to  the  act 
aforesaid,  of  the* said  D,  ^ — ,  being  three  times  the 
price  for  which  the  plaintiff*  has  usually  sold  or  licensed 
to  others,  the  use  of  said  invention ;  yet  the  said  D, 
though  often  requested,  hath  never  paid  said  sum  to  the 
plaintiff*,  but  neglects  it,  Kellogg  v.  MorsCy  Circuit 
Court,  Oct.  1799. 

For  that  whereas  the  said  plaintiff*,  on  &c.,  and  long  be- 
fore, was,  and  continually  from  thence  hitherto  hath  been 
still  is,  lawfully  possessed,  of  and  in  a  certain  water  corn- 
mill,  with  the  appurtenances  situate,  standing,  and  being, 
in  &c.,  called  &c. ;  and  the  said  plaintiff*,  by  reason  of 
his  possession  thereof,  ^br  all  tlie  time  aforesaid*  of  right 
had,  and  still  of  right  ought  to  have,  toll  of  corn  and 
grain  ground  in  said  mill ;  and  whereas  also  the  said  D, 
for  all  the  time  aforesaid,  hath  been,  and  still  is  possess- 
ed, of  and  in  a  certain  messuage  or  dwellinghouse,  with 


*  See  1  Lut  119,  and  infia  Note  2. 
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the  appurtenances  situate,  standing,  and  being  in  &c. 
aforesaid,  in  which  said  messuage  or  dwellinghouse,  the 
said  D,  during  all  the  time  aforesaid,  hath  inhabited  and 
dwelt,  and,  by  reason  thereof,  for  all  the  time  aforesaid, 
ought  to  have  ground,  and  still  of  right  ought  to  grind  at 
the  said  mill,  all  his  corn  and  grain,  after  the  grinding 
thereof,  used  and  spent  in  the  said  messuage  or  dwelling- 
house,  and  to  pay  to  the  said  plaintiff  for  the  grinding 
thereof,  a  reasonable  toll  ;*  yet  the  said  D,  well  know- 
ing the  premises,  but  contriving,  and  fraudulently  in- 
tending to  deprive  the  plaintiff  of  the  profits  which  would 
have  accrued  to  him,  for  the  grinding  of  the  corn  and 
grain  of  the  said  D,  by  him,  after  grinding,  used  and 
spent  in  his  said  messuage  or  dwellinghouse,  on  &c., 
and  on  divers  other  days  and  times,  between  that  day 
and  the  day  of  the  commencement  of  this  suit,  at  fee, 
did  writhdraw  his  grist  from  the  said  mill  of  the  plaintiff, 
and  did  grind  a  large  quantity  of  corn  and  grain^  to 
wit,  one  hundred  bushels  of  corn,  and  one  hundred 
bushels  of  grain,  by  him  after  grinding  thereof  in  his 
said  messuage  or  dwellinghouse,  within  that  time,  used 
and  spent,  in  and  at  another  mill,  than  the  said  mill  of 
tbe  said  plaintiff;  whereby  the  said  plaintiff  hath  wholly 
lost  the  toll  of  said  corn  and  grain,t  &c.  See  2  Saund. 
113,  note  (1);  8  Went.  623,.  624. 

*  Or  if  the  case  be  ihat  all  the  inhabitants  of  a  manor  are  bound  to  grind  at  the 
plaintiff's  mill,  then  after  alleging  the  plaintiff's  possession  of  the  mill,  and  his  right 
to  ton  as  above,  it  may  be  stated  in  this  way,  **  and  that  during  all  the  time  afore^ 
said,  all  the  tenants,  inhabitants,  and  residents,  within  Uie  manor  of  S,  ought  to  hare 
ground,  and  still  ought  to  grind,  all  their  com,  grain,  &c.  (as  the  case  may  be),, 
which  by  them,  or  any  of  them,  had  been  used  or  spent,  ground  within  the  manor 
at  ihe  plaintiff's  miU,  and  to  have  paid  and  yielded,  and  to  pay  and  yield  to  the  said 
plaintiff  for  the  grinding  thereof  a  certain  reasonable  toll ;  and  that  the  said  D  is  a 
tenant,  inhabitant,  and  rerident  ndthin  the  said  manor ;"  and  then  assign  the  breach* 
2  Saund.  118,  note  (1.)  ;  Willes  Rep.  657.     {M8S.) 

t  It  is  now  held  sufficient  to  declare  on  the  posgessian  of  the  plaintiff,  and  to  al- 
lege the  obligation  of  Uie  defendant,  generaDy,  as  in  the  above  precedent,  without 
shewing  a  title  &c.  But  formerly  tiie  plaintiff  was  obliged  to  show  his  estate  and 
seisin,  and  to  show  how  the  obligation  of  the  defendant  arose,  whether  by  prescrip- 
tion, grant,  or  custom.  And  so  are  the  old  precedents.  See  2  Saund.  112,  Cory- 
ton  V.  lAthebye ;  1  Mod.  Ent  181 ;  Bro.  Red.  63 ;  Heme,  85 ;  WiUes  654 ;  3  T. 
R.  761,  mder  v.  Smith. 

And  where  ihe  plaintiff  declared,  that  he  was,  such  a  day  and  eofUinually  tfier, 

^  possessed  of  the  messuage,  to  which  he  claimed  a  way,  and  also  of  the  way  to  it ; 

'  and  it  was  objected,  that  he  complained  of  a  disturbance  in  the  way,  which  was  a 

contradiction  to  what  was  before  alleged  of  Ms  possession  of  it ;  tiie  court  held  the 

objection  naught    Blockky  v.  SUUer.    1  Lut  119.    (MS8J 
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8.  Trover* 


1.  Of  the  nature  of  the  action  of  Trover, 

Trover  is  a  species  of  action  on  the  case.  It  is  a  substitute  fbi' 
the  action  of  Detinue,  now  nearly  obsolete.  It  has  an  advantage 
over  Detinue,  because  in  Trover,  the  defendant  is  not  permitted  td 
wage  his  law,  as  in  Detinue  he  may,  and  besides  does  not  recover 
specific  articles,  as  in  Detinue,  but  goes  for  damages  for  the  conver- 
sion of  them.  Where  the  plaintiff  is  desirous  of  recovering  specific 
articles.  Detinue  and  Replevin  are  proper  forms  of  action. 

Trover  differs  from  Trespass,  for  taking  and  carrying  away  goods, 
in  this,  that  Trespass  is  grounded  on  en  unlawful  taking  by  the  de- 
fendant; but  Trover  admits,  that  the  defendant  came  lawfully  into 
possession  of  the  goods,  but  has  wrongfully  converted  them  to  his 
own  use.  As  a  convenient  and  easy  manner  of  admitting  the  de« 
fendant's  lawful  possession,  the  declaration  usually  states  that  the 
goods  came  to  the  defendant's  hands  hy  finding  ;  and  whether  this 
be  true  or  not,  is  wholly  immaterial,  if  the  defendant  has  converted 
the  goods  to  his  own  use,  which  is  the  gist  of  the  action  ;  and  even 
if  the  defendant  committed  a  trespass  in  taking  the  goods,  the  plain- 
tiff may  waive  the  trespass  and  maintain  Trover  for  the  conversion 
of  them. 

Trover  therefore  in  general,  may  be  maintained  against  any  one 
who  having  lawfully  or  unlawfuUy  come  to  the  possession  of  the 
plaintiff's  goods,  converts  them  to  his  own  use,  without  right  \  and  a 
demand  by  the  owner,  and  a  refusal  to  deliver  by  the  person  in  pos- 
session, unexplained  and  without  a  sufficient  excuse,  will  be  consid- 
ered a  sufficient  proof  of  conversion. 

As,  if  the  landlord  of  an  inn  detains  a  traveller's  horse,  after  his 
keeping  is  paid  or  tendered,  and  without  cause. 

If  a  bailee  of  goods,  to  keep,  detains  them  when  demanded.  Cro« 
Eliz.  781. 

If  a  pawnee  detains  a  pledge  after  tender  of  the  debt.  Sec.  1 
Rol.  60. 

But  if  A  loses  goods  and  B  finds  them,  and  A  makes  a  demand, 
B  may  lawfully  retain  the  goods  till  he  can  ascertain  the  true  ownen 

1  Esp.  N.  P.  C.  83 ;  2  Bui.  312. 

But  if  B  makes  use  of,  or  misuses  the  things  found,  it  is  a  conver- 
sion, and  Trover  may  be  maintained  by  the  owner.  Cro.  Eliz.  219  j 

2  Sal.  655. 

2.  For  what  things  Trover  lies. 

Trover  lies  for  any  species  of  goods  and  chattels,  as  for  a  horse, 
a  ship,  a  dog ;  for  money  in  a  bag  or  chest,  so  as  to  be  identified  ; 
so  also  for  money  numbered,  though  not  in  a  chest ;  as  for  a  hundred 
dollars  counted  out  and  lying  in  a  pile  on  a  table  ;  for  the  identical 
pieces  of  money  are  not  recovered  back  in  this  action  (as  in  deti- 
nue), but  damages  in  lieu  of  them,  and  therefore  there  b  no  need  of 
the  same  certain^  as  in  Detinue  and  Replevin. 
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It  lie»  for  a  cbose  in  acticniy  as  a  bond,  note,  deed,  bankbill,  ticket) 
Of  mortgage ;  so  also  for  coins,  medals,  plants  in  boxes,  &c. ;  for 
animals,  valuable  as  merchandise,  as  parrots,  whether  reclaimed  or 
not ;  for  animals  fera  naiurce^  if  reclaimed  ;  otlierwise  not.  Thus 
it  seems  Trover  might  be  maintained  for  a  bear  chained  or  secured 
in  any  manner,  but  if  the  bear  should  escape  and  run  wild,  and 
should  afterwards  be  killed  or  retaken  by  a  third  person,  it  seems 
questk>nable  whether  Trover  could  be  maintained,  either  for  the  bear 
or  his  carcase,  though  perhaps  of  considerable  value. 

Trover  lies  for  goods  torliously  seised  by  revenue  officers.  8 
Wils.  146. 

Where  Trover  cannot  be  maintained.. 

Trover  does  not  lie  without  a  conversion ;  as  if  goods  found,  are 
taken  from  the  finder  by  violence,  or  upon  an  execution,  by  a  third 
person.     See  2  Mod.  243. 

So,  if  goods  delivered  to  a  carrier  are  stolen,  Trover  does  not 
fie  against  the  carrier,  but  only  a  special  action  on  the  case.  2  Bur. 
2825.  But  if  a  carrier  converts  the  goods  to  his  own  use,  Trover 
lies. 

It  win  not  lie  against  one  who  acquires  a  property  by  gift  or  sale 
from  the  plaintiff,  for  the  property  is  changed.  Cowp.  814 ; 
Doug.  24. 

If  a  man  find  a  bankbill,  and  deliver  it  to  A  for  a  valuable  con- 
aderation,  and  without  notice,  the  loser  cannot  maintain  Trover 
against  A,  though  he  might  against  the  finder.  1  Salk.  284,  126. 
But  if  A  takes  it  without  giving  a  valuable  consideration,  or  if  he 
pays  a  valuable  consideration  for  it,  with  notice.  Trover  lies.  1  Salk. 
284, 126. 

3.  Who  may  maintain  Trover^  and  against  whom  it  may  be  main^ 

tainedy  fyc. 

An  administrator  may  maintain  Trover  for  goods  [taken  from  the 
possession  of  the  intestate,  or  after  his  decease,  and  before  adminis- 
tration granted.     Style,  341 ;  1  Str.  60.     So  of  an  executor. 

Baron  and  feme  may  join  in  this  action  for  goods  of  the  wife, 
taken  before  marriage,  though  the  conversion  be  after.  2  Lev.  107. 

A  deputy  sheriff,  or  his  executor,  may  maintain  Trover  for  pro- 
perty attached  by  the  deputy-sheriff,  and  converted  during  his  life^ 
by  a  stranger.     1  Pick.  389. 

Generally  every  one  who  has  a  property  in  the  goods  converted, 
may  maintain  Trover  for  them,  and  even  if  he  has  not  the  posses- 
son  ;  as  if  A  bails  goods  to  B,  to  be  delivered  over  to  C,  C  may 
maintain  Trover  against  B.  1  Buls.  68. 

For  a  teo^porary  conversion  of  goods,  though  they  are  restored 
before  the  commencement  of  an  action.  Trover  may  be  maintained, 
and  damages  will  be  recovered  for  the  detention  merely.  But  as 
the  law  on  this  particular  point  does  not  seem  clearly  settled,  par- 
ticularly where  the  only  evidence  of  conversion  is  a  demand  and 
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refilsal  perhaps  it  would  be  best  to  Join  a  special  count  in  Case 
with  that  in  Trover.     See  1  Rol.  6  ;  C.  40. 

A  i^cial  property  is  sufficient ;  as  a  common  carrier,  who  loses 
goods,  may  maintain  Trover  for  them. 

It  is  said  in  2  Esp.  C.  465,  that  to  maintain  Trover^  the  plaintiff 
must  either  be  in  actual  possession,  or  have  a  right  to  immediate 
,possession,  at  the  time  of  the  conversion. 

And  even  a  naked  possession  is  sufficient  against  any  one,  who  has 
no  right  even  to  that,  as  by  the  finder  of  a  jewel.  So  where  a  man^ 
under  pretence  of  right,  cuts  down  wood,  though  he  has  no  legal 
right  to  the  wood,  he  may  maintain  Trover  against  a  stranger  lor 
taking  it  away.     See  3  Wils.  336. 

A  lessQr  may  maintain  Trover  for  timber  cut  down  by  the  lessee. 
See  Cro.  Car.  242.     2  Buls.  135,  contra. 

Where  a  servant  converts  goods  to  his  master's  use,  with  or  with- 
out his  authority.  Trover  may  be  maintained  against  the  master.  1 
.    Wils.  328. 

So,  where  a  seiTant  to  a  pawnbroker,  received  a  pawn  for  his 
master  and  lost  it,  it  was  held,  Trover  might  be  maintained  against 
the  master.     Salk.  141. 

But  one  tenant  in  common  cannot  maintain  Trover  against  an- 
other, even  if  a  stranger  be  joined  with  the  defendant.  1  Term* 
Rep.  658  ;  because  one  has  as  good  right  to  the  possession  as  the 
other.  But  if  one  destroys  the  common  property.  Trover  may  be 
maintained  against  him  by  tlie  other. 

Trover  may  be  mabtained  against  husband  and  wife,  supposing 
the  conversion  (which  is  a  tort)  done  by  both,  but  the  declaration 
should  allege,  that  they  converted  the  goods  '^  to  the  husband's  use,'' 
since  "to  tneir  use,"  is  bad.     Yelv.  165  ;  2  Cro.  661. 

K  goods  come  successively  to  the  hands  of  several,  Trover  may 
be  maintained  against  any  of  them,  who  converts  the  goods  to  his 
own  use. 

It  has  been  said,  defendant  cannot  justify  detaining  goods  till 
money  laid  out  on  diem  is  paid,  but  the  money  may  be  deducted 
from  the  damages.  But  this  is  absurd.  For  if  the  defendant  was 
warranted  in  laying  out  the  money  on  the  goods,  he  would  have  a  lien 
on  them  for  the  amount,  and  so  there  would  be  no  cause  of  action 
against  him,  until  the  amount  was  tendered.  On  the  other  hand,  if 
he  laid  out  the  money  on  the  goods  without  any  au^iority,  it  ivould 
be  a  payment  in  his  own  wrong,  and  consequently,  it  ought  not  to  be 
deducted  from  the  damages,  any  more  than  if  there  had  been  a  ten- 
der and  refusal. 

If  money  (which  has  no  ear  mark)  is  stolen  from  A,  and  paid  over 
to  B,  Trover  cannot  be  maintained  against  B.    I  Salk.  284. 

But  there  can  be  no  doubt,  if  a  bag  of  monev  were  stolen  from 
A  and  delivered  to  B,  without  notice  and  without  consideration, 
Trover  might  be  maintained  for  it  after  demand  and  refusal,  as  well 
as  for  anydiing  else. 

An  indorsee  of  a  bill  of  lading,  or  any  consignee  of  goods,  may 
maintain  Trover  for  them  before  they  have  come  into  possession,  as 


CASE  387 

the  property  is  transferred  hj  the  indorsemeDt  or  consignraent. 
However,  in  particular  cases,  the  consignor  may  stop  the  goods  tin 
transitu,  before  they  come  to  the  consignee's  hands.  1  T.  K.  206, 
745  ;  2  T.  R.  63. 

In  general,  one  tenant  in  common,  or  joint  tenant,  or  a  partner, 
cannot  maintain  Trover  against  his  cotenant,  or  copartner;  for  the 
possession  of  one  is  the  possession  of  aD ;  and  though,  where  there 
are  two  tenants  in  common  of  land,  one  in  fee,  and  the  other  for 
years,  and  the  tenant  in  fee  has  cut  down  trees,  which  the  tenant  for 
years  has  converted  to  his  own  use,  the  tenant  in  fee  may  maintain 
Trover  against  the  tenant  for  years  for  the  trees,  it  is  because,  that 
as  respects  tiie  trees,  they  are  not  tenants  in  common,  for  the  trees 
following  the  inheritance,  belong  whoUy  to  the  tenant  in  fee.  See 
Bui.  N.  P.  36 ;  4  Camp.  472. 

But  if  one  tenant  in  common  destroys  the  thing  held  in  common, 
it  is  a  conversion  in  law  to  his  own  use,  and  the  other  may  maintain 
Trover.    Bui.  N.  P.  34. 

Trover  lies  against  the  master  for  goods  delivered  to  a  servant  in 
the  course  of  his  employment ;  otherwise,  not ;  for  if  otlierwise,  quoad 
hocj  he  is  not  a  servant  to  bis  master.  I  Ld.  Raym.  738^  Salk.  141. 

If  A  sells  goods,  and  contracts  to  deliver  them  at  a  certain  time  to 
B|  but  does  not  deliver  them  at  that  time,  still  B  cannot  maintain 
Trover  until  after  demand  and  refusal.    4  Esp.  C.  166. 

4.  What  amounts  to  a  conversion. 

It  seems,  wherever  A  is  lawfully  in  possession  of  goods  of  By 
which  he  is  bound  to  deliver  to  B,  on  request,  such  demand  and  A's 
refusal,  an;  sufficient  evidence  of  conversion,  for  the  jury  to  find  a 
verdict  in  plaintiff's  favor ;  though,  if  the  facts  are  found  specially 
by  a  jury,  the  court  are  not  warranted  in  determining  it  to  be  a  con- 
version. And  therefore,  evidence  of  a  demand  and  refusal  are 
always  in  such  cases,  considered  sufficient  to  maintain  this  action. 
But  a  bare  non-delivery,  though  accompanied  with  false  pretences 
and  excuses,  is  not  such  a  refusal.    4  Esp.  C.  167. 

The  use  of  a  thing  found,  it  is  said,  will  amount  to  a  conversion, 
as  riding  a  horse,  milking  a  cow,  &c.  But  this  must  depend  upon 
the  circumstances  in  each  particular  case.  If  the  thing  found  is  con- 
sumed by  using  it,  as  a  barrel  of  floui",  it  would  obviously  be  a  con- 
version. But  if  a  man  should  take  up  a  stray  horse,  and  without 
knowing  who  was  the  owner,  should  ride  him  every  day,  till  he  re- 
ceived notice,  and  then  delivered  him  over  to  tha  owner,  it  seems 
unreasonable  that  he  should  be  liable  for  the  temporary  conversion 
of  him  in  an  action  of  Trover,  in  which  he  could  have  no  set-off 
against  the  horse's  keeping.  Thus,  A  takes  up  B's  horse  as  an 
estray,  keeps  it  for  a  month,  and  uses  it  every  day,  without  notice 
that  b  is  the  owner,  then  the  horse  dies ;  B  discovers  that  A  has 
used  his  horse,  shall  B  have  an  action  of  Trover  against  A,  and  re- 
cover in  this  form  of  action,  the  value  of  the  horse's  labor,  when  B 
can  have  no  remedy  whatever  for  the  horse's  keeping,  the  horse 
being  dead,  upon  which  B  would  have  had  a  lien,  if  alive  f  It  seems 
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unreasoaable.  But  if  B  is  driven  to  his  ftian^tim  videbat  for  the  labor 
of  the  horse,  there  is  nothing  unreasonable  that  A  should  deduct 
from  it  (having  a  lien  on  the  horse  and  consequently  on  his  labor) 
the  amount  of  charges  for  his  keeping  ;  though,  for  want  of  a  prom- 
ise express  or  implied,  he  might  not  be  able  to  recover  it  in  an  actioo 
of  Assumpsit.  The  same  remark  applies  to  milking  a  cow,  which 
however  is  acknowledged  not  to  amount  to  a  conversion  j  since  it  is 
ibr  the  preservation  of  the  beast.  But  even  here  it  is  reasonable, 
that  the  owner  of  the  cow  should  be  entitled  to  the  value  of  the  milkf 
in  an  action  of  Assumpsit,  deducting  the  charges  of  the  keeping  the 
cow.     Sed  quare* 

To  waste,  consume,  spoil,  or  misuse  any  thing  found,  bailed, 
intrusted,  or  that  one  is  in  possession  of,  and  which  belongs  to  an- 
other, is  a  conversion.  As  to  throw  paper  found,  into  water ;  for  a 
carrier  to  break  open  a  box,  and  take  goods  to  fiimself ;  to  take  out 
part  of  the  liquor  from  a  vessel  and  fill  it  up  with  water.  This  last 
IS  a  conversion  of  the  whole  liquor. 

But  suffering  things  found,  bailed,  &c.  to  spoil,  or  be  lost,  through 
mere  negligence^  is  not  a  conversion,  and  Trover  is  not  the  remedy, 
but  a  special  action  on  the  Case  (if  any).  But  in  New  York  it  has 
been  decided,  if  A  admits  that  he  has  had  the  goods  of  the  plaintiff, 
but  has  lost  them,  this  confession  will  be  sufficient  evidence  of  ooo-* 
version.     1  Johns.  C.  406.     Qu^re. 

And  if  A  having  a  right  to  remove  goods,  does  so ;  and,  not  be- 
ing replaced,  they  are  lost,  diis  is  no  conver^on,  and  Trover  for 
them  cannot  be  maintained  against  A. 

Where  the  taking  of  the  plaintiff's  goods  is  tortious,  it  Is  not 
necessary  to  prove  an  actual  conversion  ;  but  Trover  may  be  main- 
tained, though  it  is  evident,  there  has  been  no  conversion  to  the  de- 
fendant's use  *,  as  where  a  servant  takes  goods  and  converts  them  to 
his  master's  use  ;  In  which  case.  Trover  may  be  maintained  against 
the  servant ;  and,  in  the  case  of  a  tortious  seizure  of  plaintiff's  goods 
by  revenue  officers,  who  are  liable  to  this  action,  though  the  goods 
are  not  converted  to  their  own  use.  3  Wils.  146  ;  2  Str.  943;  2 
Wils.  328* 

If  a  carrier  should  carry  goods  to  a  wrong  person  by  mistake. 
Trover  may  be  maintained  against  the  carrier ;  for  it  is  a  conversion. 
Or  Trover  might  be  maintained  against  such  stranger,  after  a  de- 
mand and  refusal,  either  by  the  carrier,  or  the  proper  person.  2  B. 
&  A.  702 ;  Peake's  N.  P.  C.  49.  But  in  the  case  of  the  carrier, 
it  would  be  safer  to  join  one  count  specially  on  the  case,  with  the 
count  in  Trover.*  A  fortiori,  if  A,  contrary  to  orders,  delivers  B's 
goods  to  C,  it  is  such  a  conversion  ip  A,  as  will  support  Trover 
against  him  by  B.     4  T.  R.  260. 

Where  goods  are  detained  by  virtue  of  a  lien  on  them,  a  demand 
and  refusal  will  bot  be  such  a  conversion  as  ^111  maintain  Trover* 
Otherwise,  if  there  be  no  lien.     4  Bur.  2221. 
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The  declaration  should  set  out  property  or  possession  of  the 
goods,  in  the  plaintiff,  alleging  a  value,  together  with  a  time  and 

{ilace  of  conversion.  It  may  allege  that  the  goods  came  to  the  de- 
endant's  hands  by  finding,  or  came  to  his  hands  generally,  without 
more.  If  the  action  is  brought  by  an  administrator  in  that  capacity^ 
the  property  may  be  alleged  in  the  testator,  whether  the  conversion 
was  bewre  or  after  his  death,  if  before  administration  eranted ;  but  if 
any  one  takes  the  property  belonging  to  the  estate,  afier  administrc^ 
lion,  the^administrator  may  declare  on  his  own  possession.  See  1  T. 
R.  480. 

6.  Cftke  amount  of  damages^ 

In  Trover,  the  value  of  the  goods  at  the  time  of  conversion,  with 
interest  to  the  time  of  obtaining  judgment,  is  the  measure  of  damages^ 

In  Massachusetts,  the  court  adhere  to  this  rule,  even  in  cases^ 
where  the  plaintiff  has  bought  an  article  at  a  stipulated  price,  and 
the  defendant  refuses  to  deliver  it  on  demand,  and  afterwards  sells  it 
at  a  great  advance,  after  action  brought,  but  before  trial.  4  Pick. 
466.  This  appears  to  be  impolitic  and  inequitable.  Impolidc,  be- 
cause it  holds  out  an  inducement  to  practise  dishones^r,  where  there 
is  a  prospect,  that  an  article  sold,  but  not  delivered,  will  rise  in  value, 
beyond  the  price  paid  for  it,  and  interest ;  and  inequitable,  because 
the  plaintiff  is  deprived  of  the  advantage  of  a  rise  in  the  market, 
which  among  merchants  is  one  of  the  principal  inducements  to  pur- 
chase ;  and  the  defendant  derives  an  advantage  from  his  own  fraud- 
ulent conduct ;  since,  while  the  article  remains  b  his  possession,  he 
has  the  option,  either  to  deliver  up  the  article,  if  the  market  falls,  at 
the  price  agreed,  or  keep  it,  if  the  market  rises,  and  pay  back 
merely  the  price  and  interest.  This  is  giving  him  an  unfair  advan- 
tage. The  fair  principle  would  be,  that  the  defendant  should  pay 
the  purchase  money  and  interest,  at  least,  and  if  the  plaintiff  could 
show,  that  he  had  made  more  of  it  before  action  brought,  that  the 
damages  should  be  increased  accordingly. 

DECLARATIONS  IN  TROVER. 

For  that  at  &c.,  on  &c.,  the  plaintiff  was  possessed  of  Foradoop 
a  certain  sloop,  called  the  S,  burthened  — —  tons,  and  cargo,  ac- 
of  the  value  of  ;j( — ,  with  her  cargo,  being  the  goods  and  ^'J,'!;^^ 
chattels  contained  in  the  schedule  hereto  annexed,  of  the  annexed. 
several  values  thereto  annexed,  as  of  his  own  goods  and 
chattels,  and  being  so  possessed,  thereafterwards  on  the 
sanie  day,  lost  the  same,  and  the  same  thereafterwards 
on  the  same  day,  came  into  the  hands  and  possessions  of 
the  said  D,  E,  and  F,  by  finding ;  yet  the  said  D,  E, 
F,  though  they  well  knew  the  same  to  belong  to  said 
pfadiitiff ;  yet  intending  to  injure  and  defraud  hun  there- 
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of,  iCfused  to  deliver  the  same  to  said  plaintiff,  though 
thereto  requested,  but  thereafterwards,  on  the  same  day, 
converted  the  same  to  the  use  of  the  said  D,  E,  and  F, 
all  which  is  to  the  damage  &c.  Norwood  v.  Foster^ 
Essex^  1786.  T.  Parsons. 

For  a  chest  For  that  the  plaintiff,  on  &c.,  at  Sec.,  was  possessed  of 
and  goodB.  ^  ^hest  and  several  goods  and  clothes  therein  contained, 
in  the  schedule  hereto  annexed,  particularly  mentioned, 
all  of  the  value  of  ^ — ;  and  being  so  thereof  po^essed, 
thereafterwards,  on  the  same  day,  lost  the  same  chest 
and  goods,  which  thereafterwards,  on  the  same  day,  came 
into  the  hands  and  possession  of  the  said  D,  by  finding ; 
^  yet  the  said  D,  well  knowing  the  same  1o  be  the  proper 
goods  and  chattels  of  the  plaintiff,  and  of  right  to  ap- 
pertain to  him,  though  requested,  hath  not  delivered  the 
same  to  the  plaintiif;  but  thereafterwards,  on  the  same 
day,  converted  the  same  to  his  own  ^se ;  to  the  damage 
&c. 

For  thirty-      For  that  the  plaintifi,  on  &c.,  at  &c.,  was  possessed  of 

^m^i^'  thirty-five  hogsheads  of  sugar,  marked  ^,  of  the  value 

of  ;^5000,  as  of  his  own  sugar  ;  and  being  so  possessed 
thereof,  the  plaintiff  thereafterwards,  on  the  same  day, 
casually  lost  the  same  sugar,  which  same  sugar  thereaf- 
terwards, on  the  same  day,  came  into  the  possession.of 
the  said  D  by  delivery ;  yet  the  said  D;  well  kliowing 
the  said  sugar  to  be  the  property  of  the  plaintiff,  but  in- 
tending to  defraud  and  injure  him  in  this  behalf,  has  not 
returned  said  sugar  to  the  plaintiff,  though  requested,  but 
thereafterwards,  to  wit,  on  the  same  day  converted  the 
same  to  his  the  said  D's  own  use.  Bartlett  v.  Chase j 
S.  J.  C,  Essex,  1802.  T.  Parsons. 

For  a  piece      For  that  the  said  plaintiff,  on  &c.,  at  &c.,  was  possessed 

l^^^n^  of  a  certain  piece  of  drab  cloth,  of  the  value  of  0 — ,  as  of  his 

under        owu  proper  goods  and  chattels,  and  afterwards  casualljp 

JBJJ/*"'    lost  the  same ;  and  the  same  afterwards,  on  &c.,  at  &c., 

came  by  finding,  into  the  hands  and  possession  of  the 

said  D,  w*ho  well  knowing  the  same  goods  and  chattels 

to  belong  to  the  said  plaintiff,  and  that  he  was  under 

guardianship  as  aforesaid,  but  intending  to  defraud  him, 

and  injure  his  said  guardian,  there,  on  &c.,  refused  to 

deliver  the  said  clodi  to  the  'said  plaintiff,  or  his  said 
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goaidian,  though  tbereto  lawfully  requested ;  and  there- 
afterwards,  on  the  same  day,  converted  the  same  to  his 
the  said  D's  own  use.  N«  Dane. 

For  that  whereas  the  said  A,  at  &c.,  on  &c.,  was  Byoxccu- 
possessed    of   the    goods    and    articles,    mentioned    in  f^Jhe- 
the  annexed  schedule,  of  the  value  of  0 — ,  and  which  ^"^^  ^ 
were  of  the  goods  of  the  said  A,  at  the  time  of  his  de-  ceased. 
cease,  as  of  his  own  goods  and  chattels,  and  thereafter- 
wards,  on  the  same  day,  casually  lost  the  same,  which 
thereafterwards,  on  the  same  day,  came  to  the  hands  of 
the  said  D,  by  finding,  who  well  knew  the  same  t64iave 
been  the  property  of  the  said  A,  at  the  time  of  his  de- 
cease, and  to  be  the  property  of  the  plaintiff,  but  intend- 
ing to  embezzle  the  same,  and  maliciously  intending  to 
to  defraud  the  said  plaintiff  thereof,  he  the  said  D,  though 
requested,  in'jz:.  thereafterwards,  on&c,  refused  to  deliver 
the  same  to  the  said  plaintiff,  and  then  and  there  wick- 
edly converted  the  same  to  his  own  use  ;  to  the  damage 
&c.     Maifij  adminisiratrixy  v.  Boden,  Essex,  1798y^' 

S.  Sewall. 

For  that  the  said  A  [the  wife],  on  &c.,  at  &c-,  waspos-  By  hus- 
sessed  of  a  certain  spinning-wheel,  of  the  value  of  Jf— ,  ^^  Sfg 
as  of  her  own  proper  goods  and  chattels,  and  afterwards,  TJ^°SL 
on  the  same  day,  casually  lost  the  same ;  and  thereafter-  lodging  to 
wards,  on  the  same  day,  the  same  wheel  came,  by  find-  J^^^ 
ii^,  to  the  possession  of  the  said  D,  who  knowing  the  beforemar^ 
same  to  be  the  property  of  the  said  A,  never  delivered  ™*^ 
the  same  to  the  said  A  while  sole,  nor  to  the  said  B  and 
A  since  their  intermarriage,  though   requested,  viz.  on 
&c.,  at  &c. ;  but  then  and  there  converted  the  same  to 
his  own  use ;  to  the  damage  of  the  said  B  (the  husband). 

Note.     It  would  be  bad  to  say  to  the  damage  of  the  said  B  and  A. 
Salk.  114. 

For  that  the  safffi  plaintiffs,  in  their  said  capacity,  at  By  admin- 
&c.,   on  &c,,  were   possessed  of  &c.,  the   property  of  JJJJ^^®^ 
said  intestate ;  and  being  so  thereof  possessed,  then  and  belong^ 
there  casually  lost  the  same ;  and  afterwards,  there,  on  ed.  ^^**' 
the  same  day,  the  same  goods  came  to  the  possession  of 
the  said  D,  by  finding ;    yet  the  said  D,  well  knowing 
the  same  to  be  the  goods  of  the  plaintiffs  as  aforesaid, 
has  not  delivered  them  to  the  plaintiffs^  though  on  &c.,  at 
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&Cm  lltereto  requested ;  bat  thereafterwards,  on  the  same 
day,  converted  the  same  to  his  own  use ;  to  the  damage 
of  the  said  plaintiffs,  in  their  said  capacity  Sec. 

Note.  If  trover  were  first,  and  administration  afterwards,  the 
plaintiff  may  declare  specially,  or  lay  trover  after  the  administraiion. 
Per  Holt.  Comb.  304  ^  Mod.  Ent.  366 ;  for  executor  has  a  construc- 
tive possession  from  the  testator's  death.  1  T.  R.  480.  Trover  lies 
not  against  administrator.    Cowp.  371. 

iS!j^  For  that  the  said  plaintiff,  at  &c.,  on  &c.,  was  possess- 
ed of  divers  goods  and  chattels,  to  wit,  one  bond,  by 
which  one  A  was  bound  and  obliged  to  pay  the  plaintiff 
jjf—  yearly  during  her  life,  of  one  bond,  by  which  one 
B  was  bound  and  obliged  to  pay  the  plaintiff  the  like 
sum  of  ^ —  yearly  during  her  life,  and  of  one  other 
bond,  by  which  one  C  was  bound  and  obliged  to  pay  the 
plaintiff  the  like  sum  of  $ —  yearly  during  her  life, 
of  the  value  of  $ — ,  as  of  her  own  proper  goods 
and  chattels,  and  being  so  thereof  possessed,  the  said 

{)laintiff,  thereafterwards,  on  the  same  day,  casually 
ost  the  same,  which  said  goods  and  chattels  there- 
afterwards, on  the  same  day,  came  into  the  possession 
of  the  said  D,  by  finding ;  yet  the  said  D,  well  knowing 
the  said  goods  and  chattels  to  be  the  property  of  the 
plaintiff,  but  contriving  and  intending  to  defraud  and  in- 
jure her  in  this  behalf,  has  not  returned  the  said  goods 
and  chattels  to  the  plaintiff,  though  requested,  but  after* 
wards,  to  wit^  on  &c.,  at  &c.,  converted  the  same  To 
his  own  use ;  to  the  damage  &c.  Bartlett  v.  Ciimer,  Jun. 
EsseXj  1800.  T-  Parsons. 

nLi^ator  For  that  the  plaintiffs  in  their  said  capacities  of  ad- 
^nte^  mistrators  as  aforesaid,  on  &c.,  at  &c.,  were  possessed 
In  a  8ched-  of  divers  goods  and  chattels,  which  in  the  lifetime  of  the 
^^'  said  A.  B.,  and  at   his  decease,  belonged  to  him,  and 

among  other  things,  of  the  goods  and  chattels  in  the 
schedule  hereto  annexed,  and  of  the  talue  therein  men^ 
tioned,  as  of  their  own  proper  goods  and  chattels  as.  ad- 
ministrators aforesaid ;  and  being  so  thereof  possessed, 
then  and  there  casually  lost  the  same,  and  the  said  D, 
thereafterwards,  on  the  same  day,  found  the  same  and 
knew  that  truly  and  of  right  they  belonged  to  the  plain- 
tiffs in  their  said  capacity,  but  evilly  and  wickedly  con- 
triving and  intending  to  defraud  the  plaintiffs  in  their 


COVENANT.  398 

said  capacity  thereof,  though  oa  the  same  day,  and  often 
since  requested,  would  not  deliver  the  same  to  the  plain- 
tiffs, in  their  said  capacity,  but  afterwards,  on  the  same 
day,  converted  the  same  to  his  own  use,  to  the  hindrance 
and  delay  of  the  said  administrators,  and  to  the  damage  • 
&c.     Administrators  of  Hewell  v.  Desilver. 

J.  Adams. 
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This  action  lies  only  upon  agreements  or  other  instruments  under 
seal.  It  will  lie,  however,  upon  an  agreement  or  covenant,  in  law, 
or  implied  in  a  deed,  as  well  as  upon  an  express  one.  Covenants 
in  laWf  are  such  as  are  implied  from  the  express  covenants,  or  words 
in  the  deed,  and  which  are  necessary  to  the  enjoyment  of  the  ex- 
press covenants  or  to  the  operation  of  the  deed.  Cro.  Eliz.  214  ; 
4  Co.  80 ;  3  Keb.  465 ;  1  Leo.  122;  1  Saun.  322  ;  16  East,  352. 

This  action  may  be  maintained  against  an  executor  or  adminis- 
trator, whether  named  in  the  covenant  or  not.  Cro.  E^liz.  553. 
And  whether  the  covenant  is  express  or  implied,  if  broken  in  the 
lifetime  of  the  covenantor ;  but  not  on  an  implied  covenant,  broken 
after  his  death.     Dyer,  257,  a. 

This  action  may  be  maintained  against  an  hjeir,  if  named  ;  oth^^ 
wise  not,  as  heir ;  but  he  may  be  charged  as  assignee,  if  the  cove- 
nant runs  with  the  4end.     4  T.  R.  75. 

So,  for  a  breach  in  the  lifetime  of  the  covenantee.  Covenant  may 
be  maintained  by  an  executor  or  administrator,  whether  named  in  the 
covenant  or  not.     1  Vent.  176. 

_  • 

But  for  a  breach  of  a  covenant  that  runs  witli  the  land,  taking 
place  after  tlie  death  of  the  covenantee,  the  heir  alone  can  sue ;  and 
this  he  may  do,  whether  named  in  the  covenant  or  not.  Ihid.  2 
Lev.  92. 

If  A  in  a  deed  poll  covenants  to  pay  money  i£c.  to  B,  who  is  not 
a  party  to  the  indenture,  B  may  maintain  Covenant  for  the  money 
&C.    See  2  Lev.  74% 

So  if  B  is  a  party,  but  does  not  execute,  he  may  maintain  Cove- 
nant against  A.    Lutw.  305. 

If  there  is  a  breach  of  covenant  in  the  time  of  an  administrator. 
Covenant  may  be  maintained,  and  he  must  answer  out  of  his  own 
goods.     Ld.  Raym.  554. 

Of  auctions  by  and  against  cLssigtis  or  assignees. 

Assignees  of  all  choses  in  action  not  negotiable,  must  sue  in  the 
name  of  the  promisee,  obligee,  covenantee,  &c.    14  Mass.  R.  107. 
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If  such  coveDantee  or  promisee  is  dead,  the  action  must  be  brought 
in  the  name  of  his  executor  or  administrator. 

And  the  covenantee's  or  promisee's  name  being  merely  used  for 
the  sake  of  form,  he  cannot  discontinue  the  suit,  nor  release  the  de- 
mand. Nor  IS  his  consent  necessary  to  this  use  of  his  name;  and  the 
same  remark  applies  to  his  executor  or  administrator.  Sice  1  Bin. 
423 ;  1  Dal.  139 ;  9  Mass.  R.  337  ;  15  Johns.  R.  405. 

For  breach  of  covenants  that  run  with  the  land,  an  assignee, 
whether  he  come  in  by  act  of  law,  or  by  an  assignment  by  act  of 
the  assignor,  shall  maintain  Covenant,  and  will  declare  in  his  own 
name  as  assignee.  And  for  this  purpose,  tenant  by  the  curtesy  ;  the 
husband  of  lessee  for  years  who  survives ;  tenant  by  statute  mer- 
chant &^.  are  assignees.     5  Co.  17,  a. 

An  assignee  of  a  lessor,  who  has  accepted  of  rent  from  the  as- 
signee of  the  lessee,  may  maintain  Covenant  .against  the  lessee  for 
rent  growing  due  after  the  assignment,  as  well  as  before. 

So  an  assignee  of  a  reversion,  who  hath  accepted  rent  from  the 
as^gnee  of  the  lessee,  shall  nevertheless  have  Covenant  against  the 
executor  of  the  lessee,  and  for  a  breach  of  covenant  happening  after 
the  assignment  by  lessee ;  for  the  covenant  runs  with  the  land,  and 
the  lessee  shall  not  discharge  himself  by  his  owti  act.  Cro.  Jac.  521 ; 
2  Show.  134. 

Covenants  that  run  tvith  the  landj  bind  an  assignee,  though  not 
named.  As  if  lessee  covenants  to  repair  the  house  demised,  this 
covenant  shall  bind  his  assignees  to  repair,  though  they  are  not 
named.     5  Co.  16  ;  Cro.  Jac.  125  ;  5  Co.  24  ;  2  H.  Bl.  133. 

Covenants  that  do  not  run  with  the  land,  siiall  not  bind  the  as- 
signee, unless  named.  As  if  lessee  covenants  to  build  a  wall  on  the 
land  demised,  this  shall  not  bind  the  assignee,  unless  named.  Ibid. 
But  if  the  covenant  mentions  the  assignee,  he  sliall  be  bound.    Ibid. 

But  where  the  covenant  is  to  do  a  thing  merely  coHateral,  as  to 
build  a  house  on  other  land  of  the  lessor,  tlie  assignee  shall  not  be 
bound,  though  expressly  named  in  the  deed.     Ibid. 

For  a  breach  of  covenant,  complete  before  the  assignment,  an  as- 
signee is  not  liable.     Salk.  199  ;  3  Bur.  J271. 

An  under-lessee  is  not  liable  for  a  breach  of  covenants  that  run 
with  the  land.  For  that  purpose,  he  must  be  assignee  of  the  whole 
term.     Doug.  174. 

Covenants  that  run  with  the  land,  bind  whoever  is  an  assignee  by 
act  of  law.   5  Co.  17,  b. 

Lessees  are  liable  for  breach  of  covenants  after  assignment. 

Assignees  are  liable  for  no  breaches  of  covenants  that  run  with 
the  land,  except  such  as  take  place  after  the  assignment  to  them, 
and  before  they  assign  over  again.     Salk.  8 1 ;  Doug.  735. 

An  assignee  shall  not  have  an  action  upon  a  breach  of  covenant 
before  his  time.    Cro.  Eliz.  1 63. 

Upon  a  breach  dunng  his  estate,  he  may  maintain  an  action  after 
the  determination  of  it.   Owen.  152  ;  Buls.  281. 
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Of  joint  and  several  covenants. 

If  a  covenant  be  with  several,  and  it  appears  by  the  deed  that 
their  interest  in  feet  is  joints  all  must  join  in  the  declaration,  though 
the  covenant  is  to  them  and  each  of  them.  And  so,  if  the  action  is 
against  them,  and  their  covenant  is  joint,  all  must  be  sued  together. 
See  Willes,  248 ;  6  Co*  19,  b ;  Salk.  137  ;  1  Show.  8. 

But  if  the  interest  of  the  covenantees  be  several,  and  the  cove- 
nant is  with  them  and  each  of  them»  every  one  may  sue  separately, 
in  respect  of  his  several  interest.   5  Co.  226. 

So,  if  A  and  B  covenant  severally  Covenant  lies  against  A  for  his 
several  breach.    Noy.  86. 

Where  a  covenant  is  joint  and  several,  and  the  action  is  brought 
against  one,  the  breach  must  be  assigned  in  the  neglect  of  both  or 
all,  since,  by  the  performance  of  any  *  one  of  them,  the  covenant  is 
complied  with.     Str.  553. 

If  one  named  in  the  indenture  does  not  execute,  he  may  be  ex- 
cluded by  an  averment  that  he  did  not  execute,  or  they  must  all 
join  in  the  action.    Stra.  1146.    ^uare. 

Further  observations  on  this  action* 

In  an  action  by'an  heir,  who  sues  upon  a  grant  or  covenant  to  his 
ancestor  and  his  heirs,  he  must  be  named  neir.  Otherwise,  if  he 
sues  in  his  own  right,  though  he  comes  to  the  right  by  descent.  And 
be  must  show  how  heir.    1  Salk.  355.     Quare. 

In  an  action  of  Covenant  for  breach  of  warranty  of  lands,  brought 
against  an  heir  and  devisee,  they  should  be  joijitly  sued.  Qtuere^ 
See  9  Mass.  R.  395. 

Where  covenants  are  secured  by  a  ptjnalty,  which  is  a  sum  of 
money  in  gross.  Debt  or  Covenant  irtay  be  brought ;  but  the  penalty 
is  not  to  be  considered  as  liquidated  damages.  3  Bos.  k,  P.  630 ;  7 
Wheat.  13;  See  St»^rns  v.  Barrett^  1  Pick.  443. 

DECLABATIONS  IN  COVENANT. 

1 .  On  covenants  in  conveyances  of  lands^  ^c. 

In  a  plea  of  covenant  broken,  for  that  the  said  D,  On  a 
on  &c.,  at  &c.,  by  his  deed  of  that  date,  duly  executed,  cov^na^t 
acknowledged,  recorded,  and  in  court  to  be  produced,  in  against  la- 
consideration  of  the  sum  of  ^ — ,  paid  him  by  the  plain*  ce™ina 
tiff,  conveyed  unto  the  plaintiff  a  messuage  &c.  [des-  ^^^^ 
cribe  the  premis€s'\^  to  hold  to  him  and  his  heirs ;  and  the-Q^^'jg^^ 
said  D  did  therein,  among  oth^r  things,  covenant  with  Grantor. 
the  plaintiff,  that  the  said  tenements  were  then  free  of  ^®^'?^" 
all  incumbrances.     Now  the  plaintiff  in  fact  says,  that  at  mortgaged. 
the  time  of  making  and  executing  the  said  deed,  the  said  ^"«'®  ?^ 
tenements  were  not  free  of  all  incumbrances ;  but  the  ia\me. 
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said  D9  before  that  time,  viz.  on  fec.^  by  his  deed  of 
that  date  duly  acknowledged,  executed,  and  registered, 
had  mortgaged  the  said  tenements  to  one  C.  C.  for  se- 
curing the  payment  of  j^lOO,  with  lawful  interest  to  the 

said  C.  C.  by  the day  of  &c.,  which  sum,  with  the 

interest  thereof,  is  still  unpaid;  and  the  tenements 
aforesaid  are  still  chargeable  with  the  payment  thereof ; 
and  so  the  said  D,  his  covenant  aforesaid,  hath  not  kept, 
but  hath  broken  the  same.  F.  Dana. 

On  a  For  that  the  said  D  [the  intestate],  at  &c.,  on  &c., 

the^ye-    being  then  living,  by  his  deed.of  that  date,  duly  execut- 
conmon*  ®^'  acknowledged,  and  registered,  and  here  in  court  to 
warranty    be  produccd,  in  Consideration  of  ;$flOO  paid  him  by  the 
^'        plaintiff,  conveyed  to  him,  his  heirs  and  assigns  forever, 
Adminis.  *  two  acFcs  oflaud,  situatcd  in  &c.,  bounded  &c.,  with  the 
Smtor^^    appurtenances.     And  the  said  D  did  therein  and  there- 
7he  grant-  by,  among  other  things,  covenant,  grant,  and  engage  for 
es  were"  himself,  his  heirs,  executors,  and  administrators,  to  and 
under  at-    with  the  plaintiff,  his  heirs  and  assigns,  that  at  and  be- 
•t'^thTe'xe-  fore  the  ensealing  and  delivery  thereof,  he  was  lawfully 
Sw  deed^  seised  in  fee  of  the  said  granted  premises  ;  that  they  were 
free  of  all  incumbrances  whatever,  and  that  he  had  good 
right  and  lawful  authority  to  sell  and  convey  the  same 
as  aforesaid  to  the  jJaintiff,  to  hold   the  same  as  a  good 
estate  in  fee  simple ;  and  that  he  the  said  D,  his  heirs, 
executors,  and  administrators,  would  warrant  and  defend 
the  same  to  the  plaintiff,  his  heir?  ani  assigns  forever, 
against   the  lawful  claims  and  demands  of  all  persons 
whatever.     And  the  said  plaintiff  avers,  that  when  the 
said  D  made  and  executed  the  said  deed  as  aforesaid,  he 
was  not  lawfully  seised  of  the  said  granted  premises  in 
fee ;  that  they  were  not  free  of  all  incumbrances  what- 
ever ;  and  that  he  had  not  good  right  and  lawful  author- 
ity to  sell  and  convey  the  same  as  aforesaid  ;  but  that 
the  same  were  theu  under  attachment  made  in  due  form 
of  law,  at  the  suit  of  A.  A.,  brought  by  him  to  recover 
a  just  debt  due  to  him  from  the  said  D,  and  have  ever 
since  remained  under  the  said  attachment.     And  so  the 
plaintiff  says,  the  said  D,  his  covenant  aforesaid,  bath 
not  kept,  but  hath  broken  the  same  &c.        N.  Dan£« 
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For  that  the  said  D,  at  &c.,  on  &c.,  by  his  deed  of  On  a 
that  date  duly  executed,  acknowledged,  and  recorded,  ce^nants 
and  in  court  to  be  produced,  in  consideration  of  iSflOO,  *naco"a- 

mon  WBT" 

bargained  and  sold  to  the  plaintiff,  a  certain   tract  of  nm^ 
meadow  land,  situate  &;c.,  bounded  &c.,  to  have  and  to  ^^^' . 
'  hold  the  same  to  the  plaintiff,  and  his  heirs  and  assigns  Gnmtor.  ^' 
forever.    And  the  said  D,  by  the  same  deed,  covenant-  ^"^^ 
ed  to  and  with  the  plaintiff,  that  at  the  time  of  the  en- 
sealing of  the  deed  aforesaid,  he  the  said  D  was  seised 
in  fee  of  the  aforesaid  lands,  and  had  in  himself  good 
right  and  lawfiil  authority  to  sell  an^  convey  the  same 
in  manner  as  aforesaid,  and  that  the  plaintiff  from  thence- 
forward, might,  by  force  of  that  deed,  lawfully  possess 
and  enjoy  the  same,  free  of  all  incumbrances.     Now  the 
plaintiff  in  fact  says,  that  the  said  D,  at  the  time  of  en- 
sealing the  deed  aforesaid,  was  not  seised  in  fee  of  the 
aforesaid  lands ;  nor  had  he  good  right  or  lawful  author- 
ity to  sell  and  convey  the  same  in  manner  aforesaid  ;  nor 
could  the  plaintiff,  by  force  of  said  deed,  lawfully  pos- 
sess and  enjoy  the  same,  free  of  all  incumbrances,  ac* 
cording  to  the  said  D's  covenant  aforesaid.     And  so  the 
said  D  has  broken  his  covenant  aforesaid,  to  the  damage 
&c,  O.  Trowbridge. 

For  that  the  said  A.  A,  [testator],  in  his  lifetime,  to  Against 
wit,  on  fcc,  at    &c.,  made,  sealed,  and   delivered   to  ©n^a" 
the  plaintiff,  his  deed  poll  of  that  date,  duly  acknowl-  ^'«*<^*»  ^l 
edged,  recorded,  and  in  court  to  be  produced  ;  in  which,  in  a  deed 
among  other  things,  it  is  witnessed,  that  the  said  A.  A.  "g^to^f 
in  consideration  of  ^100,  then  paid  to  him  by  the  plain-  Bygran- 
tiff,  did  give,  grant,  bargain,  sell,  convey,  and  confirm  ^^^  ^^^ 
unto  the  plaintiff  and  his  heirs  and  assigns  forever,  the  tide,  with 
sundry    tracts  of   laud  hereafter    mentioned,    originally  ^^^^ 
granted  by  the  inhabitants  of  the  town  of  Brookfield,  in 
our  county  of  Worcester,  to  sundry  persons  respectively, 
and   laid  out   to    them  accordingly,  .and   which,  when 
granted  and  laid  out  as  aforesaid,  lay  in  the  southwest 
corner  of  said  township  of  B,  and  at  tlie  time  of  mak- 
ing said  deed,  were,  and  ever  since  have  been,  within 
and  part  of  the  town  ofiWestern,  in  our  said  county ;  to 
wit,  one  parcel  of  land,  containing  &c.  laid  out  as  afore- 
said to  B.  B.  on  the day  of  &c. ;  another  parcel 

&c.  &c. ;  for  the  more  particular  boundaries  of  which 
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said  tracts  of  land,  the  said  A.  A.  referred  to  the  orig- 
•  inal  records  of  the  surveys  thereof,  in  the  records  of  the 
said  town  of  B  ;  to  have  and  to  hold  the  same  with  the  - 
appurtenances    thereof  to  the   plaintiff,   his  heirs    and 
assigns,  to  his  and  their  only  proper  benefit,  use,  and 
behoof,    forever.      And    the   said  A.   A.,  by  the  said 
deed  did  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant,  promise,  and  grant  to  and  with  the  plain- 
tiff, that  before  and  until  the  ensealing  of  the  same  deed, 
he  the  said  A.  A.  was  the  true,  proper,  sole,  and  lawful 
owner  and  possessor  of  the  said  granted  premises,  with 
the  appurtenances  thereof;  and  that  he  had  in  himself, 
good  right,  full  power,  and  lawful  authority  to  give,  grant^ 
&c.,  the  same,  to  hold,  as  aforesaid,  and  that  free  and 
clear,  and  freely  and  clearly  exonerated,  discharged,  and 
acquitted,  of  and  from  all  other  gifts,  grants,  bargains, 
and  incumbrances  whatever ;  and  that  he,  the  said  A.  A., 
his  heirs,  executors,  and  administrators,  would  warrant, 
secure,  and  defend  the  same  to  the  plaintiff,  against  the 
lawful  claims  and  demands  of  all  other  persons  whatever. 
And  the  said  plaintiff  says,  that  at  the  time  of  the  en- 
sealing said  deed,*  or  at  any  other  time,  the  said  A.  A. 
was  not  the  true,  sole,  proper,  and  lawful  owner  and 
possessor  of  said  granted  premises,  or  any  part  thereof; 
and  that  he,  the  said  A.  A.,  never  had  in  himself  any 
power  to  give  J  grant,  &c.,  the  same,  or  any  part  thereof 
to  him  as  aforesaid  ;  and  that  the  same  was  not  free  and 
clear,  or  freely  and  clearly  discharged  and  acquitted  from 
other  gifts,  grants,  and  incumbrances ;  but  that  the  title 
and  freehold   in  the  premises,  at  the  time  of  making, 
sealing,  and  delivering  said  deed,  was  in  other  persons, 
than  in  the  said  A.  A.  by  priority  of  right ;  and  that  after 
his  death,  and  the  death  of  C.  C,  late  of  &c.  deceased, 
who  in  his  lifetime  was  executor  with  the  said  D,  of  the 
last  will  and  testament  of  the  said  A.  A.,  one  E.  E.  of 
&c.,  entered  upon  the  aforesaid  tracts  of  land,  pretend- 
ing himself  to  have  the  rightful  possession  thereof,  and 
claiming  the  same,  as  his  estate,  and  cut  down  and  car- 
ried away  the  limber  and  wood  then  growing  thereon, 
and  destroyed  the  plaintiff's  fence  erected  thereon  ;  of 
which  the  said  D  was  well  knowing ;    yet,  though  re- 
quested, he  did  not  defend  the  same  to  the  plaintiff,  but 
suffered  the  same  E.  E.  to  continue  the  possession  thereof; 
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and  the  plaintiiT  thereby  became  obliged  to  and  did  then 
and  there  expend  large  sums  of  money  in  prosecuting  and 
pursuing  sundry  actions  for  maintaining  his  then  supposed 
rightful  possession  of  the  said  tracts  of  land,  and  to  recover 
a  recompense  for  the  cutting  down  and  carrying  away  said 
wood  and  timber,  and  for  destroying  the  fence  afore- 
said ;  but  for  want  of  a  good  title  as  aforesaid,  could  not 
maintain  the  same,  but  finally  lost  said  tract  and  acres  of 
land,  with  all  his  trouble  and  expense  aforesaid,  amount- 
ing to  $ — ,  by  reason  of  the  said  A.  A's.  having  no 
title  thereto ;  and  that  he  cannot  hold  any  part  of  the 
above  granted  premises,  for  the  like  reason,  to  wit,  that 
the  said  A.  A.  had  not  any  right  or  title  thereto,  as 
aforesaid.  And  so  the  said  A.  A.  broke  his  covenant ; 
nor  did  the  said  B  and  D,  during  the  life  of  the  said  B, 
and  after  the  death  of  the  said  Av  A.,  keep  and  perform 
it ;  nor  hath  the  said  D  kept  and  performed  said  cove- 
nant, since  said  B's  death  ;  and  the  breach  &c.  is  to  the 
damage  &c.  Worthington. 

For  that  the  said  B.  B.,  in  his  lifetime,  on  &c.,  at  &c.,  Ag&inst 
by  his  deed  of  that  date,  duly  executed,  acknowledged,  for^JJ^^^ 
recorded,  and  in  court  to  be  produced,  for  ;^100  paid  him  of  cove- 
by  the  plaintiff,  bargained  and  sold  to  him  [insert  the  J^Ir^ty 
premiseslj  to  hold  to  him  and  his  heirs ;  and  therebv  cov-  ^®®^' 
enanted  to  warrant  and  defend  the  same  against  the  law-  ^e^ 
full  claims  of  all  persons,  and  that  the  plaintiff  might  premises 
hold   and  enjoy    the  same  forever.       And  the  plaintiff  j^cTV"^ 
avers,  that  he  entered  thereinto  accordingly,  but  could  ^o^^^- 
not  hold   the  same  free  of  incumbrances ;    neither  did 
the  said  B.  B.,  in  his  lifetime,  nor  the  said  executors,  or 
either  of  them,  since  his  death,  warrant  or  defend  the 
bargained  premises,  according  to  his  covenant  aforesaid, 
though  severally  requested  to  do  it ;  but  one  C.  C,  then 
and  ever  since,  being  lawfully  entitled  to  dower  therein, 
recovered  judgment  therefor,  and   $\0  costs  upon  her 
suit,  against   the  plaintiff,  at  our    Court  of  &c.,   held 
at  &c.,  on  &c.,  and  by  force  of  our  writ  of  execution, 
issued  thereon,  she  since  entered  into  the  premises,  and 
holds  one  third  part  thereof,  legally  assigned  to  her  for 
her  dower ;    so  that  the  said  testator,  in  his  lifetime, 
broke  his  covenant ;  and  his  executors,  or  either  of  them, 
since  his  death,  hath  never  performed  the  same. 

W.  Pynchon. 
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By  99-  For  that  the  said  D^  on  ^^  at  &c.,  by  hb  deed  of 

^tee^on  ^hat  date,  duly  executed,  acknowledged,  and  registered, 
a  coveMot  an  attested  copy  whereof  is  here  in  court  to  be  produc- 
retaesLte,  cd,  for  the  sum  of  ;^  100,  bargained  and  sold  to  one  A.  A. 
"^tor^  of  &c.,  sundry  par9els  of  land,  to  wit,  [describe  the  prem- 
E^don  ises]  to  hold  to  him  the  said  A.  A.  and  his  heirs  and  assigns 
pj^^ountj  forever ;  therein  among  other  things,  covenanting  with 
special  the  Said  A.  A.  his  heirs  and  assigns,  that  he,  the  said 
&^!^**^  D,  was  lawfully  seised  in  fee  of,  and  had  good  right  to 
sell  and  convey  the  said  pieces  or  parcels  of  land  and 
buildings  to  the  said  A.  A.,  to  hold  in  manner  as  afore- 
said, and  that  be,  the  said  D,  would  warrant  and  defend 
the  same  to  the  said  A.  A.,  his  heirs  and  assigns,  against 
the  lawful  claims  of  all  persons  whatever.  And  the  said 
A.  A.,  thereafterwards,  on  the  same  day  and  year  last 
mentioned,  entered  into  the  said  parcels  of  land.  And 
afterwards,  on  &c.,  he  the  said  A.  A.,  bemg  in  the  ac- 
tual possession  thereof,  by  his  deed  of  that  date  duly 
executed,  acknowledged,  recorded,  and  in  court  to  be 
produced,  for  the  sum  of  $ — ,  bargained  and  sold  the 
aforementioned  ^  parcels  of  land  and  buildings  to  the 
plaintiflf,  to  hold  to  him,  his  heirs  and  assigns  forever ; 
and  the  plaintiff  saith,  that  he  thereafterwards,  on  the 
same  day,  entered  into  the  said  parcels  of  land  and  build- 
ings,^and  became  possessed  thereof,  and  otight  to  hold 
and  enjoy  the  same,  as  a  lawful  estate  in  fee  simple,  ac- 
cording to  the  aforesaid  covenants  of  said  D  ;  but  the 
said  D  hath  not  kept  his  covenants  aforesaid,  but  hath 
broken  the  same ;  for  that  he  was  not  lawfully  seised  in 
fee,  of  i^aid  parcels  of  land  and  buildings,  bad  ^not  good 
right  to  sell  and  convey  the  same  to  the  said  A.  A.,  to 
hold  to  him,  his  heirs  and  assigns  forever  as  aforesaid, 
and  that  he  hath  not  nor  hath 'the  said  A.  A.  warranted 
and  defended  the  same  to  the  plaintiff,  nlthough  several- 
ly requested  so  to  do ;  but  C.  C,  wife  of  F.  F.  now 
deceased,  and  £.  £.,  wife  of  G.  G.  now  deceased,  being 
the  rightful  owners  of  one  hundred  acres,  part  and  par- 
cel of  the  aforementioned  lauds,  sold  and  conveyed  by 
said  D  to  said  A.  A.,  and  by  him  to  the  plaintiff,  bound- 
ed &c.,  and  of  the  value  of  0 — ,  they  the  said  F  and 
D,  ai^  the  said  G  and  E,  recovered  judgment  for  their 
seisin  and  possession  of  said  one  hundred  acres  of  land, 
and  for  $20  costs  against  the  plaintiff,  at  our  S.  J. 
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Court}  held  at  &c.,  on  &c. ;  and  by  force  of  our  writ  of 
execution  issued  thereon,  they  the  said  F  and  C^  and 
G  and  £,  afterwards  entered  into  said  one  hundred  acres 
and  legally  held  the  same  during  the  lives  of  said  F  and 
C  ;  and  the  said  G  and  F  now  legally  hold  the  same  in 
fee*  And  so  the  said  D  hath  not  kept  his  covenants 
aforesaid,  but  hath  broken  them.     Co.  Ldtt.  384. 

W.  Pbescott* 

In  a  plea  of  covenant  broken ;  for  that  the  said  B.  B.  For  breach 
in  his  lifetime,  to  wit,  on  fee,  at  fee,  by  his  deed  of  that  ^^^'' 
date   duly   executed,   acknowledged,  recorded,   and  in  warrantee 
court  to  be  produced,  for  the  sum  of  fee,  bargained  and  ^  ®  '  . 
sold  to  one  A.  A.  one  hundred  acres  of  land,  lying  fee.  o/^Jtee 
with  the  appurtenances,  to  hold  to  him,  his  heirs  and  as-  ^^r** 
signs  forever ;  therein  covenanting,  that  he,  the  said  B.  tors  of 
B.  was  lawfully  seised  of  said  land,  and  that  it  was  free  of  6™"^®'* 
all  incumbrances  whatever,  and  that  the  said  A.  A.,  his 
heirs  and  assigns  should  enjoy  the  said  land  forever.   And 
afterwards  the  said  A.  A.  being  seised  of  the  same  one  hun- 
dred acres  of  land,  on  fee,  at  fee,  made  his  last  will  and 
testament,  duly  proved,  approved,  and  allowed,  since  the 
decease  of  said  A.  A.,  and  therein  devised  the  said  one 
hundred  acres  of  land  to  the  plaintiff  in  fee ;  and  there- 
afterwards,  on  the  same  day,  died  so  seised  of  the  same ; 
and  the  plaintiff  thereupon  entered  into  the  same  and 
ought  to  .enjoy  the  same  free  from  all  incumbrances,  as 
a  lawful  estate,  in  fee  simple,  accordmg  to  the  covenant 
aforesaid ;  yet  the  said  B.  B.  did  not  keep  his  covenant 
aforesaid,  but  broke  the  same  ;  for  that  he  was  not  lawful- 
ly seised  of  the  said  land  ;  nor  was  the  said  land  free  from 
incumbrances ;  nor  could  the  said  A.  A.,  his  heirs  and 
assigns,   enjoy  the  .said  land  forever,  according  to  the 
covenant  aforesaid,  but  one   C.  C,  on  fee,  entered  into 
the  said  one  hundred  acres  of  land,  and  took  possession 
thereof  in  right  and  title  of  one  G.  G.,  who  is  the  right- 
ful owner  thereof  in  fee.     And  so  the  said  B.  B.  broke 
his  covenant  aforesaid ;  and  his  administrators  since  his 
decease  have  never  performed  the  same.  Read. 

In  a  plea  of  covenant  broken ;  for  that  the  said  D,  at  A^ainstad- 
N  aforesaid,  on  &e,  by  his  deed  of  that  date  duly  exe-  27^"!^' 
cuted,  acknowledged,  and  registered,  and  here  in  court  °*^*°j^® 
to  be  produced,  did  as  administrator  of  the  goods  and  ©rdM  of  ^ 

61  ^^"^ 
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estate  of  T.  T.,  late  of  N  aforesaid,  Esq.,  deceased,  with 
his  last  will  and  testament  annexed,  in  consideration  of 
the  sum  of  ;^1050  lawiul  money,  paid  him  by  the  plain- 
tiff, bargain  and  sell  to  him  and  his  heirs,  a  certain  par- 
cel of  land,  flats,  and  wharf,  with  a  dwellinghouse  and  all 
the  out-houses,  stores,  and  part  of  stores  thereon,  situate 
in  said  N,  and  bounded  southeasterly,  partly  on  a  way  and 
partly  on  land  of  said  plaintiff;  southwesterly  on  land 
of  B.  T.  Esq. ;  northwesterly  on  land  belonging  to  the 
heirs  of  M,  T.,  and  northeasterly  on  the  channel  of. 
M  river,  or  however  otherwise  the  same  estate  might  be 
bounded  and  described,  being  all  the  estate  that  was  con- 
veyed to  H.  D.  and  her  heirs  by  her  father  J.  T.,  by  his 
deed  bearing  date  the  fourteenth  day  of  January,  in  the 
year  &c. 

To  have  and  to  hold  the  same  to  the  plaintiff  and  his 
heirs,  to  bis  and  their  use  forever ;  and  the  said  D,  by 
the  same  deed,  among  other  things^  did  covenant  to  and 
with  the  said  plaintiff,  that  at  the  time  of  ensealing  the 
deed  aforesaid,  he  had  full  right,  power,  and  authority  to 
convey  all  the  interest  and  right  which  the  said  T,  at  his 
decease,  in  the  land,  flats,  wharf,  and  buildings  aforesaid, 
to  the  plaintiff  and  his  heirs,  to  his  and  their  use  ;  and 
that  he  had  pursued  the .  direction  of  the  law  in  the  sale 
of  the  same,  and  that  he  and  his  heirs  and  assigns  should, 
by  force  of  said  deed,  hold  the  same  against  the  claims  of 
all  persons  claiming  the  same  under  the  said  T,  but  not 
against  any  other  claims.  Now  the  plaintiff,  in  fact  says, 
that  the  said  D,  at  the  time  of  ensealing  the  dead  afore- 
said, had  not  full  right,  power,  and  authority,  to  convey 
all  the  interest  and  right  which  the  said  T  had  at  his 
decease  in  the  land,  flats,  wharf,  and  buildings  aforesaid, 
to  him  the  plaintiff  and  his  heirs,  to  his  and  their  use,  and 
that  he  had  not  pursued  the  directions  of  the  law  in  the 
sale  of  the  same,  and  that  the  plamtiff  could  not  by  force 
of  said  deed,  hold  said  premises  against  the  claims  of  all 
persons  claiming  the  same  under  the  said  T,  according 
to  the  aforesaid  covenants  of  said  D,  and  so  he  says,  the 
said  D,  although  thereto  requested,  hath  not  kept  his 
covenants  aforesaid,  but  hath  broken  the  same.  Froth-- 
ingham  v.  March^  Essex  S.  J.  C,  Nov.  Term,  1804. 

W.  Pkescott. 
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For  that  whereas  by  a  certain  indenture  made  at  &c.,  By  son  and 
on  &c.,  between  the  said  W  and  R  of  the  one  part,  and  ^^I^j?** 
the  said  T*  B.  (the  plaintiff's  father)  deceased,  of  the  covenantor 
other  part,  which  other  part  sealed  with  the  seals  of  the  Sbi^^ 
said  W  and  R,  the  plaintiff  brings  here  into  court,  the  date  ?^^.^®l 
whereof  is  the  day  and  year  aforesaid,  the  said  W  and  oTcove- 
R,  for  and  in  conskleration  of  the  sum  of  ^ — ,  (herefoU  J^  ^^ 
low  the  language  of  the  deed,  describing  the  lands  par- 
tictdarly,  with  the  habendum  and  the  covenants j  ^c.)  as 
by  the  said  indenture  among  other  things,  will  more  fully 
appear.     And  the   said  plaintiff  further  saith,  that  al- 
though the  said  T.  B.,  his  father,  in  his  lifetime,  and  the 
plaintiff,  since  the  death  of  the  said  T.  B.,  hath  always 
well  and  faithfully  performed  and  kept  all  and  singular 
the  covenants,  in  the  aforesaid  indenture  specified,  on  the 
part  of  him  the'said  T.  B.  and  his  heirs,  to  be  performed 
and  kept,  and  protesting  that  the  said  W  and  R^  in  the 
lifetime  of  the  said  R  and  the  said  W,  after  the  decease 
of  the  said  R,  have  not  observed  or  performed  any  of  the 
covenants  in  the  indenture  aforesaid  specified,  on  the 
part  of  thetn,  the  said  W  and  R,  or  either  of  them,  to  be 
observed  and  performed ;  the  said  plaintiff  in  fact  says, 
that  whereas  long  before  the  making  of  the  indenture 
aforesaid,  one  J,  o.  was  seised  of  and  ijr  the  aforesaid 
parcel  of  land,  in  his  demesne  as  of  fee  ;  and  being  so 
seised,  he  the  said  J.  B.,  by  &c.  (trace  the  title  from 
J.  B.ythe  stranger  J  down  to  W^nd  Rj  stating  tim^j  place, 
and  the  entry,  of  the  intermediate  occupants)  ;  and  the 
said  W  and  R  being  so  seised  and  not  otherwise,  nor  of 
any  other  estate,  by  the  aforesaid  indenture  here  pro- 
duced in  court,  enfeoffed  the  said  T,  B.,  the  father,  of 
the  said  parcel  of  land  &c.,  to  have  and  to  hold  to  the 
said  T.  B-,  his  heirs  and  assigns  forever,  to  the  only  pro- 
per use  and  behoof  of  the  said  T-  B.,  his  heirs  and  as- 
signs forever;  by  virtue  of  which  said  feoffiP^nt,  the 
same  T.  B.  entered  into  the  said  tract  or  parcel  of  land 
with  its  appurtenances ;  and  was  thereof  seised  m  bis 
demesne  as  of  fee  ;  and  being  so  seiseA  the  same  1 .  15. 
afterwards,  viz.  on  &c.,  at  Stc,  died  seised  of  such,  his 
own  estate,  the  plaintiff  being  the  son  and  heir  ot  the 
said  T.  B.,  after  whose  death  che  said  tract  or  parcel  of 
land  descended  to  the  plaintiff  as  son  and  heir  of  the  said 
T.  B. ;  by  which  the  ^jaid  T.  B,,  the  son,  entered  mto 
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the  said  tract  or  parcel  of  land,  and  was  thereof  seised  in 
his  demesne  as  of  fee  ;  and  the  satd  plaintiff  being  so 
seised,  &c.  (set  out  the  eviction)  by  reason  whereof  and 
the  plaintiff  avers,  that  neither  the  said  W,  nor  the  said 
Ry  at  the  time  of  the  sealing  and  delivery  of  the  inden-^ 
ture  aforesaid,  were  seised  of  the  said  tract  or  parcel  of 
land  with  the  appurtenances,  by  the  indenture  aforesaid, 
bargained  and  sold,  of  a  good,  certain,  and  indefeasible 
estate  in  fee  simple ;  nor  &c«  (negative  the  other  cove- 
nants relied  on  in  the  same  manner)  according  to  the 
form  and  effect  of  the  said  indenture  ;  and  the  said  plain- 
tiff further  avers,  that  neither  the  said  W  nor  the  said  R, 
at  the  time  of  the  sealing  and  delivery  of  the  said  inden- 
ture, was  seised  of  the  said  &c.  in  fee  simple,  or  of  any 
other  estate,  or  in  any  other  manner  than  as  beforesaid. 
And  so  the  said  plaintiff  saith,  that  neither  the  said  R, 
nor  the  said  W,  in  the  lifetime  of  the  said  R,  nor  the  said 
W,  since  the  death  of  the  said  R,  although  often  requir- 
ed, kept  the  said  covenant  with  the  said  T.  B.,  in  his 
lifetime,  nor  since  his  decease  have  kept  the  same  with 
the  plaintiff,  his  son  and  heir,  but  during  the  lifetime  of 
the  said  R,  the  said  W  and  R  have,  and  either  of  them 
always  has  refused,  and  since  the  decease  of  the  said  R, 
the  said  W  still  refuses  so  to  do. 

On  a  cove-      For  that  the  said  D,  on  &c.,  at  &c.,  by  his  deed  of 
^nmty  of  ^^^^  date,  Sealed  with  his  seal,  and  in  court  to  be  pro- 
tiueipa     duccd,  in  consideration  of  ;^100  paid  by  him  to  the  plain- 
JjJ^g^^f  tiff,  granted,  bargained,  and  sold  to  the  plaintiff  the  hulk 
a  sloop,      and  body  of  a  certain  sloop,  called  &c.,  burthened  Sm:., 
9^^^^^  then  lying  at  &c.,  together  with  her  boat  and  appurte- 
«a^o»^-       nances,  to  have  and  to  hold  the  same  to  the  plaintiff  and 
his  assigns  forever,  to  their  own  use  and  behoof  forever ; 
and  therein  the  said  D  covenanted  with  the  plaintiff,  that 
he  the  s^jd  D,  was  the  lawful  owner  of  the  said  sloop 
and  appurv^nances,  that  he  had  full  power  and  lawful 
authority  an6  right,  to  sell  the  same  in  manner  as  afore- 
said, and  that  \\^  would  warrant  and  defend  the  same  to 
the  plaintiff  against  the  lawful  claims  and  demands  of  all 
persons  whatever-     New  the  plaintiff  in  fact  says,  that 
the  said  D  was  not  then  the .  lawful  owner  of  the  said 
sloop  and  her  appurtenances,  and  that  he  had  no  right 
and  authority  to  sell  the  same,  as  aforesaid,  and  that  he 
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has  not  warranted  and  defended  the  same  to  the  plaintiff 
or  his  assigns  ;  but  the  said  sloop  with  her  appurtenances, 
at  the  time  of  making  and  executing  the  said  deed,  was 
the  property  of  one  A.  A.,  who  has  since,  by  the  con- 
sideration of  the  justices  of  our  S.  J.  Court,  held  at  &c., 
on  &€.,  recovered  judgment  for  the  restitution  of  said 
sloop  and  appurtenances ;  and  by  virtue  of  our  writ  of 
execution  issued  on  that  judgment  in  due  form  of  law, 
in -fact  obtained  restitution  and  possession  of  the  same. 
And  so  the  said  D,  his  covenant  aforesaid  hath  not  kept, 
but  hath  broken  the  same. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  certain  Breach  of 
writing,  sealed  with  his  seal;  and  here  in  court  to  be  pro-  o^a  biu*of 
duced,  bearing  date  the  same  day  and  year,  in  considera*-  *^®  ^^ 
tion  of  the  sum  of  $ — ,  to  him  in  hand  paid  by  the  plain-  largSnee  ' 

tiff,  did  bargain,  sell,  and  deliver  to  the  said  plaintiff  the  ^'  ^"'K^-  i 

goods  and  things  in  the  scliedule  to  the  same  writing  j 

subscribed,  to  have  and  to  hold  the  same  to  the  plaintiff 
and  his  executors,  administrators,  and  assigns  forever. 
And  he,  the  said  D,  by  the  said  writing  covenanted  with 
the  plaintiff,  that  he  the  said  bargained  premises  to  the 
plaintiff,  his  executors,  administrators,  and  assigns  against 
all  persons  would  warrant  and  forever  defend  by  said 
writing ;  as  by  said  writing,  with  the  schedule  aforesaid 
annexed,  more  fully  appears.  And  the  plaintiff  in  fact 
says,  that  the  premises  aforesaid  so  sold,  and  in  the 
schedule  aforesaid  mentioned,  are  certain  goods  and  chat- 
tels in  the  brew-house,  malt-house,  and  out-houses,  then 
late  of  B.  B.,  situate  &c.,  and  were  and  are  &c.  [describe 
themJ]  And  the  plaintiff  in  fact  says,  that  the  said  D, 
at  the  time  of  making  and  sealing  the  writing  aforesaid, 
had  no  interest,  possession,  or  property  in  the  said  goods 
or  chattels,  or  any  part  thereof ;  but  the  true  property 
thereof  was  then  in  one  A.  A.  And  so  the  said  D, 
though  often  requested,  hath  not  kept  his  covenant  afore- 
said, with  the  plaintiff  in  this  behalf  above  made,  and 
hath  altogether  denied,  and  yet  doth  deny  to  perform  it 
to  him.     Lt%,  138. 

For  that  the  said  D,  at  &c.,  on  &c.,  by  his  deed  of  On  a  cove- 
that  date  sealed  with  his  seal,  duly  executed  and  in  court  deed^f* 
to  be  produced,  having  shipped  himself  on  board  the  ship  tnmafer  of 
called  the  Monmouth,  then  lying  in  the  harbor  of  said  p^lt^^^y 
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piixestobe  &c.,  which  ship  was  soon  to  sail  upon  a  cruise  for  six 
*^®^  months,  or  whether  the  said  cruise  should  be  longer  or 
shorter,  against  the  enemies  of  the  U.  S.  of  America, 
being  commanded  by  W.  N. ;  in  consideration  of  the 
sum  of  $ —  paid  the  said  D  by  the  plaintiff,  he  the  said 
D,  by  the  name  and  addition  of  D.  T.,  then  residing  at 
N,  in  the  county  of  E,  and  state  of  Massachusetts  Bay, 
granted,  sold,  and  assigned  unto  the  plaihtiff  one  quarter 
part  of  such  single  share,  as  he  the  said  D^  should  be 
entitled  to  by  virtue  of  his  having  shipped  himself,  as 
aforesaid,  and  going  the  said  cruise,  in  all  and  every  the 
prizes,  which  should  be  taken  by  said  ship  during  the 
said  cruise,  even  if  it  should  be  longer  than  the  said  six 
months ;  the  said  quarter  part  of  a  share  to  be  received 
by  the  plaintiff  as  soon  as  the  said  D  would  have  been 
entitled  to  receive  the  same,  had  he  not  made  the  above 
assignment ;  and  the  said  D,  in  and  by  the  said  deed, 
among  the  other  things,  did  for  the  consideration  afore* 
'  said,  covenant  with  the  plaintiff  that  he,  the  said  D, 
would  go  the  whole  of  said  cruise,  and  that  he  would 
faithfully  do  the  duty  of  a  mariner  during  the  same,  on 
board  the  said  ship,  and  that  he  had  not  done,  and  would 
not  do  any  thing,  which  should  prevent  the  plaintiff  from 
receiving  the  said  quarter  part  of  a  share.  And  the  plain- 
tiff avers,  that  the  said  W.  N.  on  board  of  said  ship,  af- 
terwards,  on  &c.,  at  said  &c.,  sailed  upon  the  same 

cruise,  and  continued  on  the  same  cruise  until  the 

day  of  &c.  current,  when  the  same  was  completed,  to 
wit,  at  said  &c. ;  that  said  ship  in  said  cruise  captured 
and  sent  into  said  &c.,  and  made  legal  prize  of  a  certain 
ship  called  the  Unity,  and  cargo  of  the  value  of  &c.,  and 
also  of  a  certain  brigantine  called  the  Gen.  Murray,  and 
her  cargo  of  the  value  of  &c.,  that  one  quarter  part  of 
such  a  single  share,  as  the  said  D  would  have  been  en- 
titled to,  had  he  gone  the  whole  of  said  cruise,  and  faith- 
fully done  the  duty  of  a  mariner  during  the  same,  is  of 
the  value  of  ^1000;  that  said  D,  after  he  had  shipped 
himself,  as  aforesaid,  on  board  said  ship,  and  after  the 
execution  of  his  deed  aforesaid,  to  wit,  on  &c.,  at  said 
&c.,  deserted  from  the  same  ship,  and  refused  to,  and 
did  not  go  on  any  part  of  said  cruise  ;  by  reason  of  which 
the  said  D  is  not  entitled  to  any  part  or  share  of  the 
prizes  aforesaid ;  by  reason  of  all  which  the  plaintiff  hath 
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been,  ^rad  is  prevented  from  receiying  any  part  or  share 
of  said  prizes.  And  so  the  plaintiff  saith,  that  the  said 
D,  his  covenants  aforesaid,  hath  not  kept,  but  hath  bro- 
ken them,  all  which  is  to  the  damage  &c. 

2.  On  Leases. 

For  that  whereas  heretofore,  viz.  on  &c.,  at  &c.,  by 
a  certain  indenture  then  and  there  made  between  the 
said  plaintiff  of  the  one  part,  and  the  said  D  of  the  other 
part,  one  part  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  D,  the  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  aforesaid,  the  plain- 
tiff did  demise,  lease,  and  to  farm  let  unto  the  said  D,  his 
executors  J  administrators,  and  assigns,  a  certain  dwellings 
house  ^.,  ^.except  as  in  the  said  indenture  is  excepted) 
to  have  ana  to  hold  the  said  dwellinghouse,  with  the  ap-- 
purtenances  (except  as  (^foresaid)  unto  the  said  D,  his 

executors,  administrators,  and  assigns,  from to  the 

full  end  and  term  of years,  thence  next  ensuing,  and 

Jully  to  be  complete  and  ended ;  yielding  and  paying 
therefor,  yearly  and  every  year,  to  the  plaintiff,  the  clear 

yearly  rent  or  sum  of ,  payable  quarterly,  viz.  on 

&c.,  in  each  and  every  year,  by  even  and  equal  portions. 

HerefoUows  the  statement  of  the  various  covenants ^  upon  the  breach 
of  which  the  action  is  brought. 

And  the  said  D  did  thereby  for  himself,  his  executors,  CoveDant 
administrators,  and  assigns,  covenant  ^c.  to  and  with  the  ^v^y^^^ 
said  plaintiff,  his  heirs  and  assigns,  that  he,  the  said  D, 
his  executors,  administrators,  or  assigns,  would  well  and 
truly  pay,  or  cause  to  be  paid  to  the  said  plaintiff,  his 

heirs  or  dssigns,  the  said  yearly  rent  or  sum  of at 

the  several  days  and  times  aforesaid. 

And  the  said  D  did  in  and  by  the  said  indenture,  for  Covenant 
himself  and  his  executors,  administrators,  and  assigns,  a^dlSJe 
covenant  ^c,  to  and  with  the  said  plaintiff ,  his  heirs  and  m  repair, 
assigns,  (amongst  other  things)  in  manner  following,  that 
is  td  say,  that  he,  the  said  D  and  his  assigns,  from  and 
after  the  said  messuage  should  have  been  put  in  good 
and  tenantable  repair,  by  and  at  the  expense  of  the  said 
plaintiff,  his  heirs  and  assigns,  should  and  would  at  all 
times,  during  the  continuance  of  the  said  demise,  at  his 
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and  their  own  costs  and  charges,  support,  &c.,  maintain 
and  keep  the  said  dwellingbouse  &€•  iii  good  and  ten- 
antable  repair  and  condition  (being  allowed  timber  in 
the  rough,  sufficient  and  proper  for  sujch  repair,  from  time 
to  time  to  be  provided  and  set  out  by  the  said  plaintiff, 
his  heirs  or  assigns),  and  the  same  premises  and  every 
part  thereof,  should  and  would  leave  in  such  good  repair 
and  condition  at  the  end  or  other  sooner  determination 
of  said  term,  and  should  and  would  peaceably  and  quietly 
yield  up  &c.  to  the  said  plaintiff,  his  heirs  or  assigns, 
without  doing  &c.  any  waste  &c.  to  the  same  or  any  part 
thereof. 

Covenant  And  also  should  well  and  sufficiently  cleanse  and  re- 
StdT^&c.  pair,  every  year  during  the  said  demise,  all  the  ditches 
^c.  in  the  parcel  of  landf  called  ^c,  as  often  as  neces- 
sary, and  should  deliver  up  unto  the  said  plaintiff,  his 
heirs  or  assigns,  the  same  in  such  good  order  and  condi- 
tion,  cU  the  end  of  the  same  term  as  cforesaid. 

Note.  In  like  manner,  other  particular  covenants  in  the  lease 
should  be  stated,  as  nearly  as  possible,  in  the  language  of  the  inden- 
ture. It  is  usual  also,  to  add  a  reference  .to  the  lease,  and  to  allege 
an  entry  of  the  lessee,  and  an  averment  of  the  plaintiff's  general  per- 
formance, and  a  protestation  of  the  defendant's  general  non-perform- 
ance, but  these  are  unnecessary.  It  is  proper  indeed,  when  an  action 
is  brought  against  the  assignee  of  lessee,  to  allege  an  entry  by  him. 
It  is  necessary  also,  where  there  is  a  condition  precedent  to  be  per- 
formed on  the  part  of  the  plaintiff,  to  aver  a  performance  of  it.  The 
breaches  may  be  assigned  thus; 

Breach  tn  And  the  plaintiff  saith,  that  after  the  making  of  the 
payment  of  ^^id  indenture,  and  during  the  said  term  thereby  granted, 
rent.         ^z.  ox\  &c.,  at  &c.,  a  large  sum  of  money,  viz.  the  sum 

of  ^ —  of  the  rent  aforesaid,  for years  and  a  half  of 

the  said  term  then  elapsed,  became  and  was,  and  still  is 
in  arrear  and  unpaid  to  the  plaintiff,  contrary  to  the  tenor 
and  effect  of  the  said  indenture,  and  of  the  said  covenant 
of  the  said  D,  by.  him  in  that  behalf  so  made  as  afore- 
said, to  wit,  at  &;c.  aforesaid. 

Breach  in  And  the  Said  plaintiff  in  fact  saith,  that  the  said  D  did 
Sig,wSr'  not,  nor  would  during  the  continuance  of  the  said  demise, 
leavin^ut  ^nd  whilst  he  was  so  possessed  of  the  demised  premises, 

of  repair.  •  ■      •  ^  /•  .  i  i  .  *^  I 

With  the  appurtenances  as  aforesaid,  at  his  own  costs  and 
charges,  support,  maintain,  &c.  all  and  every  the  said 
dwellingbouse  &c.  (as  in  the  covenant),  in  good  tenant- 
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able  repair  and  condition  (here  follows  an  aterment  of 
the  performance  of  conditions  precedent) ;  although  the 
said  dwellinghouse  &c.,  in  the  possession  of  the  said  D^ 
at  the  time  of  making  the  said  indenture,  were,  after  the 
making  thereof,  to  wit,  at  &:c.  aforesaid,  put  in  good  and 
tenantable  repair,  by  and  at  the  expense  of  the  said  plain- 
tiff, and  although  timber  in  the  rough,  sufBcient  and 
proper  for  such  repairs,  was  allowed,  and  from  time  to 
time  provided  and  set  out  by  the  plaintiff,  mz.  at  &c. 
aforesaid ;  nor  did  nor  would  leave  the  same  premises 
in  such  good  repair  and  condition,  at  the  determination 
of  the  said  term,  according  to  the  form  and  effect  of  the 
said  indenture,  in  that  behalf;  but  on  the  contrary  there- 
o£,  he  the  said  D,  after  the  making  of  the  said  indenture, 
and  during  the  continuance  of  the  said  demise,  and 
whilst  he  was  so  possessed  of  the  said  demised  premises, 
with  the  appurtenances  as  aforesaid,  mz.  on  &c.,  and 
from  thence  for  a  long  space  of  time,  viz.  from  thence 
until  the  determination  of  the  said  term,  suffered 
and  permitted  the  said  dwellinghouse,  &;c.  (o^  tn 
Ike  coioenant)^  to  be  and  continue,  and  the  same  were, 
for  and  during  all  that  time,  ruinous,  fallen  down,  and 
in  great  decay  for  want  of  necessary  repairing,  maintain- 
ingf  and  supporting  the  same ;  and  the  said  D,  at  the 
determination  of  the  said  term,  left  the  same  premises 
in  such  condition  as  last  aforesaid,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  covenant  so 
made  by  D  for  himself,  and  his  assigns  as  aforesaid,  viz* 
at  &c.  aforesaid. 

And  the  said  plaintiff  in  fact  further  saith,  that  the  Breach  ta 
said  D  did  not  nor  would,  yearly  and  every  year,  during  ^^^  ^^ 
the  continuance  of  the  said  demise,  and  whilst  he  was  eJf 
so  possessed  of  the  demised  premises  with  the  appurte- 
nances, as  aforesaid,  well  and  sufficiently  uphold,  cleanse, 
scour,  or  repair,  all  the  ditches  &c.  in  the  said  parcel  ojf 
land,  called  &c.  &c.,  by  the  said  indenture  demised,  as 
often  as  was  necessary,  so  as  to  keep  the  same  cleansed 
&c.,  and  in  good  condition ;  nor  did  nor  would  deliver 
up  the  same  unto  the  plaintiff  in  such  good  order  and 
condition,  at  the  end  of  the  said  demise,  according  to  the 
form  and  effect  of  the  said  indenture  in  that  behalf,  but 
wholly  neglected  so  to  do,  and  on  the  contrary  thereof, 

62 


410  COVENANT. 

he  the  said  D,  after  the  making  of  the  said  indentore, 
and  during  the  continuance  of  the  said  demise,  and  whilst 
he  was  so  possessed  of  the  demised  premises,  with  the 
appurtenances,  to  wit,  on  &c.,  and  from  thence  for  a 
long  space  of  time,  viz.  from  thence  until  the  determina- 
tion of  the  said  demise,  suffered,  and  permitted  the  said 
ditches  &c.,  in  the  said  piece  or  parcel  of  land,  called 
&c.,  and  all  other  the  ditches  &c.  in  the  said  premisea 
by  the  said  indenture  demised,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  the  time  last  aforesaid, 
foul,  miry,  choked  up,  ruinous,  out  of  repair,  and  in  bad 
condition,  for  want  of  well  and  suflSciently  cleansing, 
scouring,  and  repairing  as  aforesaid ;  and  at  the  deter- 
minatioa  of  the  said  term,  he  the  said  D  delivered  up 
the  same  unto  the  said  plaintiff  in  such  condition  as  last 
aforesaid,  contrary  to  the  form  and  eflFect  of  the  said  in- 
denture, and  of  the  said  covenant  in  that  behalf  made 
as  aforesaid,  to  wit,  at  &C4  aforesaid. 

BiMch  of       And  the  said  plaintiff  in  fact  saith  (averment  of  per- 
*®^*^    f&rmance  of  condition  precedent)^  that  before  the  com- 
be!^ not  mencementof  the  said  term,  viz.  on  &c.,  he  the  said 
^^SS^  plaintiff  put  the  demised  premises  and  every  par^  thereof 
vda  in       hito  good  and  sufficient  repair,  and  well  and  sufficiently 
▼J^adtonZ  glazed  all  the  windows  belonging  thereto,  according  to 
^^JlJ^^  his  covenant  aforesaid ;  but  the  said  plaintiff  saith,  that 
ptemifes.    the  Said  D  did  not  pay  &c.  (first  breach  for  not  paying 
the  rent).     And  the  said  plaintiff  further  in  fact  saith, 
that  the  said  D  did  not  at  the  end  of  the  said  term  ^f 
four  years  leave  and  yield  up  unto  the  said  plaintiff,  the 
glass  windows  belonging  to  the  said  premises,  nor  any  of 
them  well  and  sufficiently  glazed,  although  the  same  and 
every  part  thereof  were  put  into  good  and  sufficient  re- 
pair by  the  said  plaintiff,  before  the  commencement  of 
the  said  term  of  four  years  as  aforesaid^  contrary  to  the 
form  and  effect  of  his  said  D's  covenant  in  this  behalf. 
And  the  plaintiff  further  in  fact  saith,  that  the  said  D, 
at  the  end  of  the  said  term  of  four  years,  did  not  leave 
and  yield  up  the  premises,  nor  any  part  thereof,  unto  the 
plaintiff,  in  the  same  plight,  as  they  were  put  into  at  the 
commencement  theredf  as  aforesaid,  which  he  ought  to 
have  done  according  to  the  form  and  effect  of  his  cove- 
nant in  this  behalf  made,  but  the  said  D  kept  and  contin- 
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aed  in  possession  of  the  premises,  aqd  used  and  qccij^m- 
ed  the  same  for  a  long  space  of  time,  to  wit,  a  year  and 
a  half  after  the  expiration  of  the  said  term  of  four  years ; 
and  the  said  D,  during  the  said  term  of  four  years,  for 
his^  own  convenience  made  several  alterations  in  the 
premises,  to  wit,  in  puUii^  down  a  wall  parcel  of  the 
premises,  in  building  up  a  brick  chimney  upon  the  said 
premises,  &c*  (state  the  alteratians  particularly)  ^  and 
continued  the  same  alterations  until  and  at  and  after  the 
ond  of  the  said  term  of  four  years,  and  did  not  at  the 
■end  of  the  said  term,  nor  since,  put  the  !same  nor  any  of 
them  into,  nor  restore  them  to  the  same  plight  and  con- 
dition, as  they  were  put  into  at  the  commencement  of 
the  same  term  of  four  years,  nor  leave  nor  yield  up  the 
premises  to  the  plaintiff,  in  such  plight  and  condition  as 
aforesaid,  contrary  to  the  form  and  effect  of  their  said 
covenant  in  this  behalf  made. 

And  the  said  plaintiff  also  further  saith,  that  the  said  BiMch  of 
D,  during  the  continuance  of  the  said  demise,  to  wit,  in  tenant, 
the  several  and  respective  years,  1801,  1802,  &c.,  took  J^^^ 
above  two  crops  successively,  to  wit,  three  crops  succes-  cropi  mu> 
sively  in  each  of  those  respective  years,  of  corn  and  grain,  ^^^ 
^  to  wit,  of  wheat,  barley,  rye,  peas,  beanis,  and  oats,  from  and 
off  great  part,  to  wit,  twenty  acres  of  the  said  demised 
jpremises,  without  summer-tiUingthe  samein  an  husband- 
like maimer,  and,  ineach  and  every  of  those  six  last  mention- 
ed years,  did  dig,  plough  up,  break  up,  and  convert  into  til- 
lage, divers  acres,  to  wit,  ten  acres  of  the  meadow  ground, 
belonging  to  the  said  demised  premises,  without  the  li- 
cense or  consent  of  the  plaintiff  in  writing,  under  his 
hand  first  had  and  obtained  ;  yet  the  said  D  did  not  pay, 
or  cause  to  be  paid  to  the  plaintiff,  the  said  sum  of  $ — 
an  acre,  that  he  had  so  third  cropped,  or  any  part  there- 
of;  but  hath   therein  wholly  failed  and  made  default, 
contrary  to  the  form  and  effect  of  the  said  indenture,  and 
of  the  aforesaid  covenant  of  the  said  D,  so  made  with 
the  plaintiff  in  that  behalf  as  aforesaid. 

And  the  plaintiff  further  saith,  that  the  said  D  during  For  bmch 
the  aforesaid  demise,  viz.  on  &c.,  and  on  divers  other  ^]^ 
days  and  times  between  that  day  and  the  day  of  the  date  ^J^'g^ 
of  this  writ  J  did  take  and  destroy  divers  large  quantities  of  pond.  aco. 
fish,  being  in  the  said  ponds,  belonging  to  the  said  prem- 
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iseSy  viz.  five  hundred  brace  of  carp,  &c.  &c.,  and  during 
that  last  mentioned  time,  permitted  divers  other  persons, 
to  the  plaintiff  unknown,  to  take  and  destroy,  and  thejr 
did  accordingly  by  such  permission  tdke  and  destroy,  di- 
vers other  great  quantities  of  the  fishy  being  in  said  ponds, 
to  wit,  five  hundred  other  brace  of  carp,  &c/&c«  {as  be^  j 

fore),  contrary  to  the  form  and  effect  of  the  said  inden-  | 

ture,  and  of  the  aforesaid  covenant  of  the  said  D,  so 
made  in  that  behalf  as  aforesaid. 

rorbreftch      And  the  plaintiff  further  saith,  that  the  said  D^  during'  ! 

nanUofei-  ^^^  coutinuaucc  of  the  said  demise^  viz.  on  &c.,  and  on 
ttng  tim-    divers  other  days  and  times^  between  that  day  &c.,  did  , 

fell,  cut  down,  stub  up,  grub  up,  and  pull  up,  the  trees^ 
timber,  and  bushes,  viz.  one  hdndred  cart*loads  of  tim* 
ber,  &c.  &c.,  such  as  were  never  allowed  to  the  said  D^ 
for  or  towards  the  reparation  of  the  said  premises,  con- 
trary to  the  form  and  effect  of  the  said  indenture,  and  of 
the  said  covenant  of  the  said  D^  so  by  him  made  with 
the  plaintiff  as  aforesaid. 

For  not  And  the  plaintiff  further  saith*  that  the  said  D^  during 

£7&c°f    ^^®  ^^^  years,  &c.,  or  in  any  of  them,  or  at  any  time 
nor  spend-  siuce,  did  uot  spcud  and  spread  out  on  the  premises,  all 
fcf.'SJSn'*  the  hay,  straw,  and  stover,  during  those  years  arising 
^P[J^    thereupon  (except  wheat  straw,  rye  straw,  and  clover 
canning     hay),  but  therein  wholly  failed,  contrary  to  the  form  and 
them  o%    effect  of  the  same  indenture  and  of  the  said  covenant  of 
the  said  D  made  in  that  behalf  as  aforesaid.     And  the 
plaintiff  further  saith,  that  the  said  D  hath  not  within  the 
said  six  last  mentioned  years,  or  in  any  or  either  of  ihem, 
or  at  any  time  since,  laid  or  spread  upon  any  part  of  the 
said  premises,  all  or  any  of  the  muck,  dung,  manure,  and 
compost,  which  during  all  that  time  was  raised  and  made 
there  on  the  said  promises,  bnt  therein  did  wholly  fail 
and  make  default,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  covenant  of  the  said  D 
made  in  that  behalf  as  aforesaid.     And  the  plaintiff  fur- 
ther saith,  that  the  said  D  in  each  and  every  of  the  said 
years  8fc.  carried  off  and  from  the  said  demised  premises, 
divers  great  quantities,  viz.  one  hundred  cart  loads  of 
hay,  one  hundred  cart  loads  of  straw,  one  hundred  cart 
loads  of  dung,  &c.  which  during  those  years,  arose,  was 
made  and  raised  on  the  said  demised  premises ;  the  said 
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hay,  straw,  and  strover,  being  other  hay,  straw,  and  stover, 
than  wheat  straw,  rye  straw,  or  clover  hay  ;  yet  the  said 
D  hath  :not  allowed  or  paid  the  plaintiff  ^ —  a  load  for 
every  load  of  the  said  hay,  and  ^ —  a  load,  for  every 
load  of  the  said  straw  &c.,  that  was  so  carried  off  the 
said  premises,  or  any  part  thereof,  but  hath  therein 
whdly  failed  add  made  default^  contrary  &c. 

And  so  the  plaintiff  says,  that  the  said  D  hath  not  General 
kept  bis  said  covenants  so  made  with  the  plaintiff  as  «<>"*ci'»«°- 
aforesaid,  although  often  requested  §o  to  do,  but  hath 
hitherto  refused  and  still  refuses  so  to  do. 

For  that  whereas,  by  a  certain  indenture,  made  on  &c.,  Fof  it>w»ch 
at  &c.,  between  the  said  D  of  the  one.  part,  and  the  Mnt  for*" 
plaintiff  of  the  other  part,  one  part  of  which  said  inden-  ?"*«»««»- 
ture  is  in  court  to  be  produced  (the  date  whereof  is  the  ffi^Mr. 
day  and  year  aforesaid),  the  said  D  did  demise  &c.  to  the^**^' 
said  plaintiff,  his  executors  &c.,  a  certain  parcel  of  land, 
&c.,  to  have  and  to  hold  (follow  the  indenture),  as  by  the 
same  indenture  more  fully  appears.     And  the  plaintiff 
avers,  that  the  said  D,  before  the  paking  of  the^aid  in- 
denture, viz.  on  &c.,  at  &c.,  demised  the  said  &.c„  to  one 
R.  S.,  to  have  and  to  hold  from  &c.,  to  the  full  end  and 
term  of  -^ —  years,  thence  next  following,  and  fully  to  be 
complete  and  ended.  And  the  plaintiff  further  saith,  that 

he,  the  plaintiff,  after  the  said day  of  &lc.  (the  date 

of  the  lea^e  to  the  plaintiff)  entered  into  the  premises,  so 
demised  to  him  as  aforesaid,  and  was  thereof  so  pos- 
sessed, and  upon  the  plaintiff's  possession,  the  said  EL  S. 
afterwards,  viz.  on  &c.,  at  &c.,  entered,  claiming  his  said 
term,  by  virtue  of  the  demise  made  to  the  said  R.  S.  by 
the  said  D,  as  aforesaid,  ^nd  expelled  the  plaintiff  from 
the  said  &c.,  an^  from  thence  hitherto  hath  been,  and 
still  is  possessed  thereof;  by  reason  whereof  the  plain- 
tiff hath  been  unable  to  have  and  to  hold  the  said  &c., 

from  the  said day  of  &c.  to  &c.  (the  end.  of  his  term), 

according  to  the  form  and  effect  of  the  indenture  so  made 
with  the  plaintiff  by  the  said  D  as  aforesaid ;  and  so  the 
said  D,  his  covenant  aforesaid,  although  often  required, 
hath  not  kept,  but  hath  broken  the  same,  in  this,  that  the 
plaintiff  could  not  hold  and  enjoy  the  said  ^c,  from  &c., 
to  the  full  end  and  term  of  &c.  years,  according  to  the 
form  and  effect  of  the  said  indenture,  &c. 
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Bya*-  For  that  whereas,  by  a  certain  indenture  made  cm  &c«, 

t^^  as-  *^  ^^-^  between  the  said  D  of  the  one  part,  and  the  plain- 
^CTo?  tiff  of  the  other  part,  one  part  whereof  is  bj  the  said 
p^L^^flt  plaintiff  to  be  produced  in  court,  the  date  whereirf  is  the 
for  breach  ^aj  and  jear  aforesaid,  the  said  D  did  assign  (i^^)  unto 
Saitt  for^  the  plaintiff  (his  ^c.)  certain  tenements  with  the  appurr 
T^^?t'  tenances  therein  described,  to  have  and  to  hold  unto  the 
joymen     p|^|j^^;^^  (^-^  ^^^  f^^^  theDcefotth,  for  and  during  all  the 

remainder  &c.  of  a  term  of  — —  years,  then  unexpired^ 
but  nevertheless  subject  to  a  certain  yearly  rent  of  £^9 
and  the  performance  of  certain  covenants  and  agreements 
therein  mentioned ;  and  the  said  D  for  himself  &c.,  did 
by  the  said  mdenture  (amongst  other  things)  covenant 
&c.  with  the  plaintiff,  his  &c.,  he  and  they  paying  the 
said  annual  rent,  and  performing  the  covenants  &c.  in 
the  said  indenture  mentioned,  from  time  to  time,  and  at 
all  times  thereafter  during  the  said  term  therein,  should 
peaceably  &c.  occupy  &c.,  and  enjoy  the  assigned  prem- 
ises &Dc.,  from  the  day  of  &cs  then  last  past,  and  should 
receive  the  Tents  &;c.  thereof  to  his  own  proper  use, 
without  the  lawful  hindrance  &c.  of  the  said  D^  or  by  any 
other  person  or  persons  claiming  by,  from,  or  under  him, 
and  that  free  from  all  manner  of  other  grants,  assign- 
ments, leases,  trusts,  &c»,  arrears  of  rent  &c.,  and  incum- 
brances whatsoever,  had,  made  &c«  by  the  said  D,  or  by 
any  other  person  or  persons  claiming  by,  from,  or  under 
him,  except  the  said  rent  of  &c*  from  thenceforth  to  be 
paid  as  aforesaid,  as  by  said  indenture  more  fully  ap- 
pears ;  by  virtue  of  which  assignment  the  plaintiff  after- 
wards, viz.  on  &c.,  at  &c.,  entered  upon  the  said  prem- 
ises &e.,  and  became  and  still  is  possessed  thereof  for 
the  remainder  of  the  said  term  therein  as  aforesaid ;  and 
although  the  plaintiff  always  from  the  time  of  making 
the  said  indenture  hitherto,  hath  weU  performed  &c.  aU 
things  in  the  said  indenture  on  his  part  to  be  performed ; 
yet  protesting  that  the  said  D  hatn  not  performed  any- 
thing in  the  said  indenture  contained,  on  his  part  to  be 
performed,  tbe  plaintiff  avers,  that,  before  and  at  the  time 
of  the  said  assignment  of  the  said  premises,  large  arrears 

of  rent,  viz.  the  sum  of  &c.,  for years,  arrears  of  rent 

of  the  said  premises  remained  unpaid  to  the  ground  land- 
lord thereof,  and  that  afterwards  and  before  the  exhibit- 
ing of  the  plaintiff's  bill  (or  before  the  date  of  this  tvritj 
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viz.  on  &c»,  at  &c.^he  the  said  plaintiff  was  obliged  to  paj 
the  same  in  order  to  prevent  his  goods  and  chattelsy  then 
being  on  the  said  premises  from  bdng  distrained  for  the 
same ;  to  wit,  to.  one  A.  B.,  to  whom  the  same  thea  and 
there  p£  right  was  due  and  payable  ;  whereof  the  said  D 
then  and  there  had  notice,  and  was  then  and  there  re- 
quired to  save  the  plaiDtif}  harmless  from  the  same  ;  yet 
the  plaintiff  avers,  that  the  saidD,  when  requested,  did 
not  save  the  plaintiff  harmless  from  the  said  arrears  of 
rent,  or  any  part  thereof,  but  wholly  refused  so  to  do, 
contrary.  &c. 

For  that  whereas  the  plaintiff,  by  a  certain  indenture  hemmw. 
made  ^t  &c*,  on  &c.,^  between  the  plaintiff  and  one  R,  i^^^r^ 
^  (lessee)  one  part  of  which  said  indenture  &c.,  for  the  y*^'^ 
consideration  therein  inentioned^  did  demise  &c.  unto  the  ^nt* 
said  Ryhis  ^c,  ail  that  &c.,  to  have  and  to  hold  the  said 
&Q«,  with  then*  appurtenances  unto  the  said  R«  his  &c., 

from next  ensuing  the  date  of  the.  said  mdenture, 

unto  the  fiill  end  and  term  of years  from  thence  next 

ensuing,,  yielding  and  paying  therefor  &c.  (as  in  the  lease). 
And  the  said  R  for  himself  &c*,  did  covenant  with  the 
plaintiff,  his  &c.^  that  be  or  some  of  them  should  pay  to 
the  plaintiff  his  heirs  ot  assigns,  the  said  yearly  rent  of 
■  '  at  the  times  and  places  therein  before  mentioned 
Sic,  by  virtue  of  which  said  demise  the  said  R  entered 
into  the  said  demised  premises  with  the .  appurtenances, 
and  was  possessed  thereof;  and  being  so  possessed 
thereof,  afterwards,  viz.  on  &c.  the  said  demised  premr 
ises,  with  the  appurtenances,  and  all  the  estfite,  interest, 
and  term  of  years  of  the  said  R  therein  to  come,  and  un- 
expired}  came  to  the  said  D  by  assignment.  By  virtue 
whereof  the  said  D  entered  into  the  said  demised  prem- 
ises so  assigned  as  aforesaid,  and  was  and  still  is  pos- 
sessed thereof;  and  being  so  possessed  thereof  the  said 
D  did  not  pay  to.  the  plaintiff  the  sum  of  $ —  of  the 
said  yearly  rent,  which  became  due  from  the  said  D  to 
the  plaintiff  after  the  said  assignment,  for  half  a  year  of 
the  said  term,  ending  on  &c.,  according  to  the  form  and 
effect  of  the  said  covenant  oif  the  said  R,  so  made  with 
the  plaintiff  in  that  respect  as  aforesaid,  or  any  part  of 
the  said  sum  at  any  time  hitherto  ;  but  the  said  sum  of 
$ —  of  the  rent  aforesaid  still  remains  due,  and, in  anoears 
from  the  said  D,  to  the  plaintiff,  contrary  to  the  form  and 
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effect  of  that  covenant ;  and  so  the  plaintiff  saitb^  diat 
the  said  D,.  after  the  said  assignment,  hath  not  kept  the 
covenant  of  the  said  R,  so  made  with  the  plaintiff  in  that 
respect  as  aforesaid,,  but  hath  broke  it  &0»    ^ 

Svi**ex-       ^^^  ^^^^  whereas,  by  a  certain  indenturemade  on  8tc., 
ecutor       at  &e.,  between  the  said  B.  D.  of  the  one  part,  and  C* 
g^tor,  on  D.  &c.  (the  testator)  in  his  lifetime  of  the  other  part, 
E warranty  ^one  part  whereof  &c.)  the  said  6/D.,.in  t^onsideration 
made^to     of  $ —  the  receipt  &c.,  did  grant  &c.  unto  the  said  CD, 
J^*U'»  ^  in  his  lifetime,  a  certain  parcel  of  land  &c,,  to  have  and 
ciaican-    to  hold  &LC.  uuto  the  Said  C.  D.,  his  heirs  and  assigns 
eiunan.)    fQ^gyer.     And  the  s^id  B.  D.,  did  by  the  same  indenture 
for  himself  &c.  covenant  with  the  said  C.  D*,  his  fee, 
thdt  he,  the  said  B.  D.  (set  out  the  covenants  as  nearly  as 
may  be  in  the  language  of  the  deed)^  as  by  the  said  in- 
denture more  fiilly  appears.   And  whereas  the  s^id  C.  D. 
in  his  lifetime  afterwards,  viz,  on  &cl  did  make  his  last 
will  and  testament  in  writing,  and  thereby  among  other 
things,  did  direct  &c.,  and  of  the  said  will  did  appoint 
one  R.  M.'  and  the  plaintiff^  his  executors,  and  soon  after 
died,  (which  said  will  was  afterwards,  viz.  on  &c.  ap- 
proved and  allowed  by  the  judge  of  probate  for  the  coun- 
ty of  &c.)  and  whereas  the  said  R.  M.  is  since  dead,  and 
the  plaintiff  hath  survived  the  said  R.  M.,  the  said  plain- 
tiffin  fact  saith,  that  the  said  B.  D.  at  the  time  of  seal- 
ing and  delivering  the  said  recited  indenture,  was  not 
seised  of  the  said  parcel  of  land  &c.,  in  his  demesne  as 
of  fee.     And  the  plaintiff  further  in  feet  says,  that  the 
said  B.  D.  at  the  time  &c.,  had  not  in  himself  good  rijght, 
full  power,  and  lawful  authority,  to  grant,' bargain,  and 
sell  the  said  parcel  of  land  &c.,  unto  him,  the  said  plain- 
tiff, his  heirs  and  assigns,  in  fnanner  aforesaid;  and  so 
the  plaintiff  saith,  that  the  said  B.  D.,  his  covenant  afore- 
said with  the  said  C.  D.  in  his  lifetime,  in  form  afore- 
said made,  hath  not  kept,  but  the  same  hath  broken,  and 
the  same  covenant  to  him  the  said  C.  D.,  in  his  lifetime, 
or  to  them  the  said  R.  M.  and  the  plaintiff,  after  the 
death  of  the  said  C.  D.  in  the  lifetime  of  the  said  R.  M., 
or  to  the  plaintiff  since  the  death  of  the  said  R.  M*,  he 
the  said  D,  though  required  &c.,  hath  altogether  refused 
and  still  refuses  to  keep.     (Here  make  profert  if  neces- 
sary of  letters  testamentary.)    Bui  it  is  not  necessary  in 
Mctssachusetts. 
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3»  For  breach  of  Indentures  of  Apprenticeship^  articles  qf 

Clerkship^  |/^. 

For  that,  by  a  certain  deed,  indented  and  made  at  fee,  Bytppmi. 
on  &c.,  between  the  said  D  on  the  one  part,  and  the  ^!Ite^f 
plaintiff  on  the  other  part,  one  part  thereof  sealed  with  the  SSmteL. 
seal  of  the  said  D,  is  in  court  to  be  produced,  the  said 
D,  for  the  consideration  therein  mentioned,  did  cotenant 
and  promise  to  instruct  the  plaintiff  in  the  art  and  calliii^ 
of  a  saddler,  which  he  the  said  D  then  and  there  nseo, 
and  to  find  the  plaintiff  good  and  sufficient  meat,  drink, 
apparel,  washing,  and  lodging,  and  all  other  necessaries, 
both'in  sickness  and  in  health,  from  &c.  until  the  plain- 
tiff should  arrive  at  the  age  of  twenty-one  years,  and  at 
the  expiration  of  said  term  to  give  unto  the  plaintiff  two 
good  suits  of  apparel,  both  linen  and  woollen,  suitable  (or 
such  a  person,  and  to  teach,  or  cause  the  plaintiff  to  be 
taught,  to  write  and  cipher.  And  the  plaintiff  avers, 
that  the  said  D  hath  not  instructed  him,  the  plaintiff,  in 
the  art  and  calling  of  a  saddler  during  the  said  time, 
though  the  plaintiff  was  capable  of  learning  the  same, 
but  hath  wholly  neglected  so  to  do  ;  nor  hath  the  said 
D  given  to  the  plaintiff  two  ^ood  suits  of  apparel  as 
aforesaid,  suitable  for  the  plaintiff,  although  the  plaintiff 
did  at  jfec.  attain  to  the  age  of  twenty-one  years,  on 
&c.,  and  although  the  said  JJ  hath  been  often  since  re- 
quested, neither  hath  the  said  D  taught,  or  caused  to  be 
taught,  the  plaintiff  to  write  or  cipher;  And  so  the  said 
D,  his  covenants  aforesaid,  hath  not  kept,  but  hath 
wholly  broken  the  same. 

For  that  by  a  certain   indenture  made  at  &c.,  oni^ibaster 
fcc,  between    the    plaintiff  of  the  one  part,  and  the  ^^„ 
said  D  and  Peter  (the  clerk)  of  the  other  part,  one  part  ^^^^^iSl* 
of  which  said  indenture,  sealed  with  the  seal  d[  the  said  oTutictoii 
D,  the  plaintiff  brings  here  into  court,  bearing  date  the  Pint 
day  and  year  aforesaid,  the  plaintiff  for  and  ift  conside-  SS^. 
ration  of  &c.  (use  the  language  of  the  articles  as  nearly  «»  h^ 
as  possible  in  the  recital),  as  by  the  siaid  indenture  at 
large  appears.     And  the  plaintiff  in  fact  saith,  that  al- 
though he  hath  always   from   the  time  of  making  the 
said  indenture,  hitherto  well  aud  truly  performed  &c 
(plaintiff  h  general  averment  qf  performance  of  his  «(we- 
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nant) ;  yet  protesting  that  the  said  D  hath  not  perform- 
ed &c.  (protestation  of  general  breach  by  defendant)  he 
the  said  plaintiff  avers,  that  although  he  took  the  said 
Peter  to  be  his  clerk,  and  the  said  Peter,  by  the  direc- 
tion of  the  said  D  (his  father)^  did  put  himself  to  dwell, 
and  be  clerk  with  tne  plaintiff,  according  to  the  true  in- 
tent of  the  said  indenture,  he  the  said  Peter  did  not 
faithfully  &xr.  serve  his  master  the  plaintiff  in  all  things 
as  a  diligent  clerk  ought  to  have  done,  nor  all  his  mas^ 
ter's  lawful  orders  &c.  faithfully  obey  and  perform; 
but  during  the  said   term,  viz.  on  &c.,  and  on  divers 

other  days,  between  that  day  and  the day  of  &c«, 

at  &c.,  wholly  neglected  and  refused  to  obey  or  per- 
form divers  lawful  orders  &c.  of  the  plaintiff  his  master, 

on  the  said day  of  &c.,  and  on  divers  other  days, 

given  in  command  by  the  plaintiff  to  the  said  Peter,  to 
be  by  him  obeyed  and  performed,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  covenant  of 
the  said  D,  made  in  that  behalf  as  aforesaid. 

Second ,  And  the  plaintiff  further  saith,  that  after  the  making 
AbiTntiDg  ^f  ^^®  s^^^  indenture,  and  during  the  said  five  years,. 
viz^  on  &c.,  he  tbe  said  Peter  absented  himself  from  the 
service  of  the  plaintiff,  without  the  leave  of  the  plaintiff, 
and  against  his  will,  and  continued  so  absent  from  the 
service  of  the  plaintiff,  against  the  will  of  the  plaintiff, 
and  without  his  leave,  for  a  long  time,  viz.  for  the  space 
of  twenty  weeks,  then  next  following,  contrary  &€• 

Third  And  the  plaintiff  further  saith,  tHat  the  said  Peter,  so 

D^togijusi.  being  the  clerk  of  the  plaintiff  as  aforesaid,  after  the 
nessonhia  making  of  the  said  indenture,  and  during  the  term  afore- 
co«mt^&c.  said,  viz.  on  &c.,  and  on  divers  other  days  between 
that  day  and  the  day  of  the  date  of  this  writ,  did  prac- 
tise and  cause  to  be  done,  divers  businesses  in  the  way 
^f  a  scrivener  and  writer  &c.,  to  his  own  use  and  profit, 
.and  not  for  or  on  account  of  the  plaintiff  his  master, 
without  the  leave  of  the  plaintiff  first  obtained  for  that 
purpose  in  writing ;  and  that  no  part  of  the  profit  of  the 
said  business  so  done  by  the  said  Peter  as  aforesaid,  hath 
been  received  by  the  plaintiff,  contrary  &c. 
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And  the  plaiDtiff  further  in  fact  saith,  that  the  said  ^^^ 
Peter,  during  his  said  clerkship  with  the  piaintifT,  viz.  on  FoT^des- 
&c.,at  &c.,  and  on  divers  other  days,  between  thatday  &c.,  ^^ 
did  lend,  consume,  alter,  cancel,  obliterate,  tear,  destroy,  embezzle- 
burn,  spoil,  and  deface,  convey  away,  secrete,  and  em-  ™®'^*'  ^' 
bezzle,  purloin,  waste,  give  away,  and  misspend,  divers 
sums  of  money,  books,  goods,  chattels,  deeds,  bonds, 
specialties,  bills,  notes,  judgments,  rolls,  records,  plead- 
ings, writs,  papers,  processes,  proceedings,  accounts,  ev- 
idences, and  writings  of  the  plaintiff,  and  of  divers  per- 
sons, who  during  the  time  aforesaid,  were  clients  of  the 
plaintiff'  (according  to  the  case)  which  were  in  the  cus- 
tody of  the  said  Peter,  to  the  use  and  benefit  of  the 
plaintiff  and  of  divers  of  his  clients^  in  his  business  afore- 
said, and  also  divers  other  sums  of  money,  books,  goods, 
&c.  &c.  (as  before)^  which,  within  the  time  last  afore- 
said, were  in  the  custody  or  power  of  the  said  Peter,  and 
which  he  was  entrusted  with  by  the  plaintiff  in  his  busi- 
ness aforesaid;  and  that  the  said  Peter  hath  not  at  any 
time  during  the  time  last  aforesaid,  or  at  any  time  after- 
wards hitherto,  with  all  convenient  speed,  or  otherwise 
howsoever,  although  often  required  by  the  plaintiff,  dur- 
ing the  said  time,  given  notice  of,  delivered  to,  account- 
ed with,  or  paid  the  same,  or  any  of  them,  or  any  part 
thereof  to  the  plaintiff,  his  master,  or  to  his  order,  con- 
trary &c. 

And  the  plaintiff  further  saith,  that  the  said  Peter  hath  Fifth 
not  at  all  times  after  the  making  of  the  said  indenture,  and  Fo'dincof^ 
until  the  suing  out  of  this  writ,  faithfully  kept  the  se-  ^^ 
crets  of  his  said  master  the  plaintiff,  and  of  the  plaintiff's  w^ts  &c. 
clients,  but  on  divecs  days  and  times,  during  the  time 
last  aforesaid,  discovered  and  made  known  the  lawful 
secrets  of  the  plaintiff,  bis  master,  and  the  clients  of  the 
plaintiff  in  his  said  business,  to  divers  persons ;  where- 
by the  plaintiff,  and  his  clients  in  his  said  business,  were 
greatly  injured  and  prejudiced,  contrary  &c. 

And  the  plaintiff  further  saith,   that  the  said  Peter,  sfaih 
during  the  said  term,  from  the  time  of  the  making  of  the  Fornotac- 
said  indenture,  until  &c.  had  and  received  divers  sums  counting 

^  r"     •         1    •      •/¥•         J     i»    J*  1  'o'  money 

of  money  of  the  plaintiff,  and  oi  divers  other  persons,  to  &c. 
the  use  of  the  plaintiff,  and  that  he  the  said  Peter,  hath  not 
weekly,  nor  in  any  one  week,  during  the  time  last  afore- 
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mid}  althwgh  t)ie  said  Peter  was  thereto  required  every 
W^efc,  duriQg  the  same,  by  the  plaintiff,  his  master,  ren- 
dered unto  the  plaintiff,  a  true  and  perfect  account,  in 
writing  under  his  hand,  or  otherwise,  of  all,  or  any  sum 
or  sunis  of  money  whatsoever,  had  and  receiTed  of,  or 
from,  or  to  the  use  of  his  said  master,  the  plaintiff,  dur- 
ing the  time  last  aforesaid,  nor  paid  the  same  to  the 
plaintiff,  or  any  balance  of  any  account  whatsoever,  but 
bath  wholly  neglected  and  refused  so  to  do,  opNTaA&T  &c. 

4i  For  breach  of  cavenants  in  other  cases. 

^  freight  por  that  whereas,  on  &c,,  at  &c.,  by  a  certain  char- 
dttrter^  ter-party  of  affreightment,  indented,  of  that  date,  made 
1^*^'  and  concluded  upon  between  the  said  D  and  £  [defend- 
ants], on  the  one  part,  and  the  plaintiff  on  the  other, 
one  part  whereof  under  the  hands  and  seals  of  the  said 
D  and  £,  is  in  court  to  be  produced ;  the  plaintiff  for  the 
considerations  therein  mentioned,  did  let  to  freight  unto 
the  said  D  and  £9  the  whole  hull  &c.  [ci$  in  the  charter 
party}  for  a  voyage  from  &c,,  tp  &q,,  and  thence  back 
to  &c.,  $he  place  of  her  discharge,  the  dangers  of  the  seaa 
e|:9epted.  Apd  the  plaintiff,  amoqg  other  things^  did 
tb^n  covenant  with  the  said  D  and  £,  that  the  said  ship 
ws^s  then  and  there,  and  during  said  voyage,  should  con- 
tinue to  be  sound,  strong,  and  well  fitted  for  such  a  voyage. 
And  the  said  D  and  £,  in  consideration  thereof,  did  therein, 
among  other  things,  covenant  to  pay  to  the  plaintiff,  his  ex- 
ecutors, &c.  the  sum  of  ;^-~  for  every  ton  aforesaid  for  every 
calendar  month,  and  so  in  proportion  for  a  less  time  than 
a  month,  said  ship  should  be  in  the  service  of  the  said  D 
and  E,  upon  said  voyage,  commencing  from  the  date  of 
said  charter-party,  and  ending  at  the  time  of  her  dis- 
eharge  from  the  said  voyage,  at  &c. ;  and  that  the  whole 
of  said  hire  should  be  paid  within  ten  days  after  her 
discharge  from  said  voyage,  at  &c.,  and  that  the  said  D 
and  E  would  victual  and  man  said  ship  during  said  voy- 
age, and  would  pay  port  charges,  and  also  would  insure 
and  pay  the  plaintiff  the  sum  of  $ — ,  being  the  aum  th^ 
said  ship  was  appraised  at,  and  valued  by  the  mutual 
consent  of  the  parties,  in  case  said  ship  upon  said  voy- 
^e,  or  in  any  port  or  place  in  consequence  thereof^ 
sho^Id  be  seis^  for  the  supposed  breaph  pf  any  acta  o£ 
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trade,  the  restraints  of  pirates  excepted.  And  it  was 
therein  mutually  agreed  between  the  said  parties,  that 
one  A.  A.  should  be  master  of  said  ship,  during  said 
voyage ;  and  in  case  said  ship  should  not  be  ready  when 
loaded,  that,  in  that,  case,  the  hire  should  cease  ontil  she 
should  be  ready ;  to  the  true  performance  of  which  eor- 
enants,  the  said  parties  therein  bound  themselves,  each 
unto  the  other  in  the  penal  sum  of  ;^— •  Now  the  plain* 
tiff  avers,  that  he  has  well  and  truly  done  and  perform*- 
ed  all  things,  in  the  said  chaiter-party  on  his  part,  cove- 
nanted to  be  performed,  and  that  the  said  ship,  with  her 
.appurtenances,  was  by  the  said  D  and  £)  taken  into 
their  service  on  &c.,  and  on  &c.  was  Ioaded>.'and  was 
then  ready  and  did  proceed  on  said  voyage,  to  &c.,  ar- 
rived safe  there,  on  otc,  and  thence  proceeded  back  to 
&c.,  and  on  &c.  arrived  at  &c.,  to  wit,  at  &C.9  and  was 
there  on  the  same  day  discharged  from  said  voyage« 
And  the  plaintiff  further  avers,  that  the  whole  hire  of 
said  ship,  with  her  appurtenances  during  said  voyage, 
amounted  to  the  sum  of  ^ — ,  whereof  the  said  D  and 
C  thereaf^erwards,  on  the  same  day  had  notice;  yet  the 
said  D  and  E,  or  either  of  them,  though  the  said  ten 
days  have  expired,  and  though  since  requested,  have 
never  paid  the  said  sum  of  ^ — ,  but  the  said  D  and  E^ 
their  covenants  aforesaid,  in  these  particulars  have  not 
kept,  but  altogether  broken ;  and  the  said  D  and  E,  and 
each  of  them  still  wholly  refuse  to  perform  the  same* 

JoNA.  Sewalj- 

For  that  the  said  D,  on  &c.,  at  &c.,  by  his  deed  of  Onanote 
that  date,  in  court  to  be  produced,  covenanted  with  the 
plaintiff  to  pay  him  or  his  order,  the  sum  of  j^flOO,  on 
demand,  with  interest  for  the  same  until  paid ;  yet  thJB 
said  D,  though  often  requested,  hath  not  paid  the  said 
mm  of  ^-^r  nor  the  interest;  thereof,  but  wholly  neglects 
and  refuses  so  to  do.  And  so  the  said  D,  his  said  cov- 
enant hath  not  kept,  but  hath  broken  the  same. 

R.  Dana. 


For  that  the  plaintiff,  on  &c.,  at  &c.,  let  out  to  the  For 
said  D,  his  the  plaintiff's  servant-man,  named  John,  to  j^'Slir^ 
serve  the  said  D,  as  an  able  fisherman,  faithfully  at  sea  mMtor  m- 
and  on  shore,  from  &c.,  to  &c.,  now  past ;  in  considera-  a^n^Mnt 
tion  whereof,  the  said  D,  at  &c.,  on  &C.9  by  his  deed 
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of  that  date  duly  executed,  and  in  court  to  be  produced, 
covenanted  with  the  plaintiff  to  pay  him  for  the  said  ser-* 
vice,  the  sum  of  ;^ — ,  at  or  before  &c.,  which  is  long  since 
past.  Now  the  plaintiff  avers,  that  his  servant  aforesaid, 
well  and  faithfully  served  the  said  D,  as  an  able  fisher- 
man at  sea  and  on  shore,  during  the  term  aforesaid  ;  yet 
nevertheless  the  said.D,  not  regarding  his  said  covenant, 
hath  not  paid  the  plaintiff  the  said  sum  of  ^ — ,  though  re- 
quested, and  still  refuses  so  to  do.  And  so  the  said  D, 
his  covenant  aforesaid,  hath  not  kept,  but  hath  broken 
the  same.  Bollaiv. 

For  price  For  that  whereas,  by  certain  deeds,  interchangeably 
accoiding'  Dtiadc  betwceu  the  said  D  and  the  plaintiff,  on  &c., 
^^^'  at  &c.,  bearing  date  the  same  day,  one  part  whereof, 
under  the  hand  and  seal  of  the  said  D,  is  in  court  to  be 
produced,  the  plaintiff  covenanted  with  the  said  D  to 
provide  for  him,  and  to  deliver  him  or  his  order,  one 
hundred  tons  of  good  white  timber,  fit  for  the  European 
market,  at  a  convenient  landing-place  on  Kennebeck 
river,  on  or  before  the  first  day  of  May,  then  next  ensu- 
ing, but  now  past ;  in  consideration  whereof,  the  said  D 
covenanted  by  the  same  deed  with  the  plaintiff,  to  pay 
him  after  the  rate  of  ^ —  per  ton  for  the  same  timber, 
delivered  as  aforesaid,  amounting  in  the  whole  to  j$ — • 
Now  the  plaintiff  says,  that  he,  in  pursuance  of  the 
agreement  and  covenants  aforesaid,  did  procure  for  the 
said  D,  one  hundred  tons  of  good  white  timber,  fit  for 
the  European  market,  at  a  convenient  landing  place  in 
Kennebeck  river,  and  did  deliver  the  same  on  the  fiirst 
day  of  May  aforesaid,  to  the  said  D's  order;  and  that 
he  the  plaintiff  hath  done  and  performed  all  things  by 
him,  according  to  the  covenant  aforesaid  to  be  perform- 
ed ;  yet  the  said  D  hath  never  paid  the  said  sum  of  $ — 
or  any  part  thereof  to  the  plaintiff,  but  wholly  refuses 
and  neglects  so  to  do  ;  and  so  hath  not  kept  his  covenant 
aforesaid,  but  hath  broken  the  same. 


DEBT.  423 


DEBT. 


1.   Where  debt  lies, 

m 

An  action  of  Debt  lies  upon  any  express  contract,  written  or  un- 
written, sealed  or  unsealed,  to  recover  the  debt  due  upon  it.  Thus  it 
lies  upon  recognizances,  bonds,  and  covenants  to  pay  money,  in  leases, 
charter-parties,  or  other  instruments.  It  may  be  maintained  also  for 
money  lent,  laid  out,  and  expended;  for  interest;  for  goods  sold 
and  delivered,  or  work  done ;  and  generally  whenever  Indebitatus  As^* 
sumpsit  will  lie.  Debt  may  be  maintained,  and  though  Debt  geneiv 
ally  goes  for  a  precise  sum,  it  may  be  maintained  on  a  quantum 
meruit  or  quantum  valebant.  However,  Debt  is  seldom  brought  on 
a  simple  contract.  Debt  lies  for  money  awarded  ;  for  use  and  oc- 
cupation by  parol  demise  &x;. ;  for  tolls ;  fees  ;  die  penalties  of  by- 
laws, &;c.  It  is  the  proper  remedy  to  recover  penalties  imposed  by 
statutes,  especially  if  no  other  remedy  is  pointed  out. 

Debt  lies  u|X)n  judgments,  whether  a  year  has  expired  or  not.  It 
lies  upon  foreign  judgments,  and  though  the  defendant  may  show  the 
grounds  of  such  judgment,  and  impeach  them,  it  is  not  necessary  to 
set  forth  the  grounds  of  the  judgment  in  the  declaration.     Doug.  6. 

Debt  also  Ues  in  many  cases  of  implied  contracts ;  as  if  money  is 

Sid  to  A  for  the  use  of  B,  B  may  bring  Debt  for  it.  Yel.  23.  So 
:  money  levied  by  a  sheriff.     I  RoL  598. 

Where  a  lessee  has  been  <?victed  from  part  of  the  leased  premises, 
by  a  stranger.  Debt  is  the  proper  remedy  for  the  lessor  to  recover 
an  apportionment  of  tlie  rent.     2  East,  678. 

Debt  is  the  proper  remedy  to  recover  against  a  devisee  of  land, 
for  a  breach  of  a  covenant  running  with  the  land,  made  by  the  de- 
visor.    7  East,  12. 

Debt  may  be  maintained  by  the  payee  of  a  promissory  note  against 
the  maker,  or  by  the  payee  of  a  bill  of  exchange,  expressed  to  be 
for  value  received,  against  the  drawer.  2  Bos.  &l  Put.  82.  So  by 
the  drawer  against  the  acceptor.     Chitty  on  Bills,  428,  in  notis* 

In  Ixxne  v.  SmUh,  2  Pick.  281,  it  is  made  a  quaere  by  the  re- 
porter, whether  in  this  commonwealth  an  action  of  Debt  can  be 
maintained  on  a  bail-bond.  The  question  is  there  left  open  by  the 
court. 

2.  Where  Debt  unU  not  lie. 

Debt  senerally  will  not  lie  where  the  amount  of  damages  is  so  uib- 
certain,  that  a  jury  is  necessary  for  the  assessment  of  them. 

Debt  cannot  be  maintained  for  a  collateral  undertaking,  as  to  pay 
the  debt  of  another,  in  consideration  of  forbearance  &c.  2  Bos.  & 
Pul.  83 ;  Salk.  23. 

Nertfaer  can  it  be  maintained  against  an  indorser  of  a  bill  or  note, 
by  a  remote  indorsee ;  nor  by  the  payee  or  an  indorsee  against  an 
acceptor  of  a  bill  of  exchange.  2  Bos.  ^  Pul.  78 ;  1  Taunt.  640. 
FrnriHf  between  the  parties  seems  to  be  essential  to  this  action. 
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After  an  assignment  of  a  lease,  and  acceptance  of  rent  from  the 
assignee,  Debt  cannot  be  maintained  against  the  lessee,  though  lessor 
may  bring  covenant  against  biro.     1  Saund.  241,  n.  s. 

Upon  a  mere  bailment,  as  for  money  delivered  in  a  bag,  it  seems 
Debt  cannot  be  maintaiped.     1  Rol.  597, 1.  20. 

Where  a  promissory  note  is  payable  by  instalments.  Debt  cannot 
be  sustained  until  the  whole  is  due.     1  Hen.  Bl.  548* . 


Onanac- 
cotmt  an- 
nexed. 


Indebita- 
tus. 

CountVen- 
enUy  tor 
goods  sold 
and  deliv- 
ered with- 
out a 
echedule. 


1  •  Debt  on  simple  contracts. 

Though  the  action  of  Assumpsit  has  superseded  the  action  of 
Debt  on  simple  contracts,  yet  as  it  may  frequently  be  convenient 
to  adopt  the  latter  form  of  action  for  the  sake  of  joining  m  the  same 
suit  different  causes  of  action,  for  some  of  which  an  action  of  as- 
sumpsit cannot  be  sustained,  it  may  not  be  amiss  to  introduce  here 
some  of  the  most  usual  forms  of  declarations  in  Debt  on  simple 
contracts.  From  the  few  which  here  follow,  it  will  be  readily  per- 
ceived that  a  very  slight  alteration  is  sufficient  to  turn  the  common 
counts  in  Assumpsit,  on  simple  contracts,  to  corresponding  ones  in 
Debt,  and  the  introduction  of  more  of  them  would  therefore  be  su- 
perfluous. 

For  that  whereas  the  said  D,  on  &c.,  at  fec^  was  in- 
debted to  the  plaintiff  in  the  sum  of  fi — ,  according  td 
the  account  annexed,  to  be  paid  to  the  plaintiff  by  the 
said  D  on  request,  which  sum  remaining  unpaid  by  the 
said  D,  an  action  hath  accrued  to  the  plaintiff  to  demand 
and  recover  of  the  said  D  the  said  sum  ;  yet  though  re- 
quested &c.,  (cLs  in  Assumpsit). 

And  whereas  also  the  said  D,  on  &c.,  at  &c.,  was  in- 
debted to  the  plaintiff  in  the  sum  of  j^ — ,  for  divers  goods, 
wares,  merchandise,  and  chattels,  before  that  time  sold 
and  delivered  to  the  said  D,  at  his  request,  and  to  be 
paid  by  the  said  D  to  the  plaintiff,  when  he,  the  said  D, 
should  be  thereunto  afterwards  requested  ;  whereby  and 
by  reason  of  the  said  sum  of  money  remaining  unpaid,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  the  said  D  the  said  sum  of  j^ —  above  demanded  ;  yet 
the  said  D,  though  often  requested,  hath  not  paid  ^e 
said  sum  of  j^ — ,  but  refuses  so  to  do. 

Note.  The  words  in  italic  might  be  omitted,  and  the  words,  hut 
ufHawfuUy  owes  and  detains  the  same,  substituted,  which  seems  to  be 
the  peoper  condusioB.of  a  count  in  Debt.  The  former  conclosioD, 
bowe? er,  seems  prelerable,  as  avoiding  the  niceties  respecling  the 
pmpeji  mode  of  bringing  ib»  action,  i.  e.  whether  is  tJie  deimt  aad 
^inOt  Of  oid|  \m  the  (fetiiief.    Tbofla  diitiMtioM^  howvrei^  nay  to 
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reduced  to  these  plain  principles.  1.  If  the  defendant  is  indebted  to 
the  plaintiff,  each  in  his  own  right,  the  action  is  in  the  Debet  and  De« 
tinet.  2.  If  the  defendant  is  not  personally  indebted,  but  is  sued 
merely  as  an  executor  &c.;  the  action  is  in  the  Detinet.  8.  Husband 
and  wife,  for  the  debt  of  the  wife  before  marriage,  are  sued  in  the  De- 
bet and  Detinet.  4^  Where  it  is  said^  that  for  goods  and  chattels, 
guineas,  or  foreign  coins.  Debt  lies  in  the  Detinet,  nothing  more  is 
meant  than  that,  where  speciho  articles  are  sued  for,  the  action  of 
Detinue  must  be  brought ;  for  Detinue  is  of  the  same  nature  with  the 
action  of  debt,  and  was  anciently  included  in  it,  -  and  may  now  be 
joined  in  the  same  writ  with  it.  5.  Eiecutors  &c.  sue  in  the  detinet 
only.    6..  Assignees  of  bankrupt  sue  in  the  debet  and  detinet 

The  form  of  a  quanktm  meruit  in  Debt  generally  is  unnecessary,  as 
the  plaintiff  may  recover,  what  he  is  entitled  to  repeive,  on  the  indebi- 
tatus count  in  Debt.  See  1  H.  'BI.  249.  If  introduced  after  other 
counts,  however,  it  may  be  as  follows; 

And  whereas  also^  od  &;c.,  at  S^c,  ia  consideratioii  Quantom 
that  the  plaintiff^  at  the  like  request  of  the  said  D,  had  d^'^ 
before  that  time  sold  and  delivered  to  the  said  D,  divers 
goods,  wares,  merchandise,  and  chattels,  the  said  D  then 
and  there  agreed  to  pay  to  the  plaintiff  so  much  money 
as  he  reasonably  deserved  to  have  therefor,  when  the 
said  D  should  be  thi^reto  requested  by  the  plaijitiff ;  and 
the  plaintiff  avers,  that  he  reasonably  deserved  to  have 
of  the  said  D  for  the  said  goods,  wares,  merchandise, 
and  chattels,  the  further  wm  of  $— ,  whereby  an  action 
hath  accrued  to  the  plaintiff  to  demand  and  have  of  the 
said  D  the  said  last  mentioned  sum ;  yet  tixe  said  D, 
though  requested,  hath  not  paid  the  said  several  sums  of 
$ —  and  $ — ,  amounting  in  the  whole  to  the  sum  of  $ — , 
but  refdses  so  to  do. 

lit  like  manner,  the  counts  for  lubor  Bone  ;  for  money  hnt^  paid^ 
had  and  received  Sfc,  may  he  easily  framed  from  those  in  Assumj^sit^ 

For  that  the  said  D,  on  &c«,  at  &c.>  by  his  promissory  Payees, 
note  of  that  date  by  him  subscribed,  for  value  received,  ^^^J^^ 
promised  the  plaintiff  to  pay  him,  or  his  order,  on  de-  note* 
mand,  the  sum  of  $ — ,  by  means  whereof  the  said  D,  then 
and  there  became  liable  to  pay  the  plaintiff  the  said  sum, 
according  to  the  tenor  and  effect  of  the  said  promissory 
note ;  yet,  although  the  said  sum  of  money  hath  been  long 
since  due  and  payable,  and  although  requested,  the  said 
D  hath  never  paid  the  said  sum,  but  refuses  so  to  do, 
whereby  an  action  hath  accrued  to  the  plaintiff  to  de- 
mand and  have  of  the  said  D,  the  said  sum  of  ^— ,  which 
the  said  D  owes  and  unjUstly  retains. 
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Paiyee  v.  For  that  the  said  D,  cm  iic.^  at  &c.,  made  hb  certaiii 
Diawerof  bill  of  exchange  in  writing,  bearing^  date  the  day  and 
l^^.^^'  year  aforesaid,  and  then  and  there  directed  the  said  bill 
of  exchange  to  one  A.  B.,  by  which  bill  of  exchange  the 
said  D  then  and  there  requested  the  said  A.  B.,  two 
months  after  the  date  thereof,  to  pay  the  said  E.  F,,  or 
order,  the  sum  of  $ —  value  received,  and  then  and  there 
delivered  the  said  bill  of  exchange  to  the  said  E.  F., 
which  said  bill  of  exchange .  the  said  A.  B.  afterwards, 
viz.  on  &Cm  at  &c.,  upon  sight  thereof,  accepted. accord- 
ing to  the  usage  of  merchants ;  and  the  plaintiff  avers, 
that  afterwards,  when  the  said  bill  of  .exchange  became 
due,  according  to  the  tenor  and  effect  thereof,  viz.  on 
&c.,  at  &c.,  the  said  bill  of  exchange,  so  accepted  as 
aforesaid,  was  duly  presented  and  shown  to  the  said  A.  B. 
for  payment  thereof,  and  the  said  A.  B.  was  then  and 
there  requested  to  pay  the  said  sum  therein  specified, 
according  to  the  tenor  and  effect  thereof,  and  of  his  said 
acceptance  thereon ;  but  that  the  said  A.  B.  did  not,  and 
would  not  then,  or  at  any  other  time  before  or  since,  pay 
the  said  sum  of  money,  but  then  and  there  wholly  refus- 
ed so  to  do,  of  all  which  said  several  premises,  the  said 
D  thereafterwards,  viz.  on  the  same  day,  had  notice  ;  by 
means  whereof,  he  the  said  D,  became  liable  to  pay  to 
the  plaintiff  the  said  sum,  specified  in  the  said  bill,  when 
thereunto  afterwards  requested ;  and  being  so  liable^  the 
said  C.  D.  in  consideration  thereof,  afterwards,  viz.  on 
5^c.,  at  i^.j  agreed  to  pay  to  the  said  A.  JB.  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified^  when  the 
said  D  should  be  thereunto  afterwards  requested ;  where- 
by and  by  reason  of  the  said  sum  of  money  in  the  said 
bill  of  exghange  specified,  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  plaintiff  to  demand 
and  have  of  the  said  D  the  said  sum  of  &c. ;  yet  though 
requested  &c. 

NoTB.  This  count,  if  the  words  in  italic  are  included,  is  a  good 
declaration  in  Assumpsit,  the  word  '^  agreed,"  being  equivalent  to 
"  super  se  assumpsit**  But  the  words  in  italic,  though  essential  in 
Assumpsit,  seem  -to  be  superfluous  in  Debt,  where,  on  the  circum- 
stances set  forth  in  the  declaration,  the  law  creates  the  liabilitj  and 
gives  the  action,  without  the  necessity  of  raising  an  implied  promise 
to  support  the  action,  as  in  Assumpsit.  These  two  last  declarations, 
though  greatly  abridged  from  the  English  precedents,  it  is  obvious, 
are  susceptible  of  further  retrenchment.  But  this  is  submitted  to  the 
discernment  of  the  reader. 
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Ry  adopting  the  above  declaratioiia  in  Debt  <m  simple  oontraets,  the 

tlaintiff  may  join  in  the  same  action,  counts  on  promissory  notes,  or 
ills  of  exchange,  &.C.,  or  for  goods  sold  and  delivered  &c.,  with 
declarations  on  bonds,  leases,  judgments,  &c. 

2.  Debt  on  Awards. 

JFor  Assumpsit  an  Awards^  see  ante  jp.  133. 

For  that  whereas  certain  differences  vr^re  had  and  ror  not 
moved  between  the  said  plaintiff  and  the  said  D,  of  and  pj^ 
concerning  &c.  (here  state  the  differences)^  and  for  ap-  vnw^iy 
peasing  said  dificrences,  the  said  plaintiff  and  the  said  "^"«*«>"- 
D,  on  &c.,  at  &c.i  put  themselves  on  the  award,  deter- 
mination, and  judgment  of  C,  of  &c.,  and  W,  of  &c., 
arbitrators  indifferently  elected  between  them,  to  award, 
order,  and  judge,  touching  the  premises  ;  and  the  said  C 
and  W,  having  taken  upon  themselves  the  burthen  of 
awarding  and  adjudging  in  the  premises,  afterwards,  viz. 
on  the  same  day,  at  &tc.,:made  their  award  in  writing 
touching  the  premises,  and  awarded,  ordered,  and  ad- 
judged, that  the  said  D  should  .pay  to  the  said  plaintiff 
the  sum  of  $—  for  the  said  A's  time ;  whereby  an  action 
hath  accrued,  &c« 

For  that  whereas  certain  differences  being  depending  Deciaia- 
between  the  plaintiff  and  the  said  D,  the  plaintiff  hereto-  ^wo^n  an 
fore,  viz.  on  &c.,  at  &c.,  by  his  bond  bearing  that  date,  where' the 
became  bound  to  the  said  D  m  the  sum  of  $— ;  and  the  ^"^^'^ 
said  D,  then  and  there,  by  his  bond  of  the  same  date,  honda  ace. 
became  bound  to  the  plaintiff  in  the  sum  of  0 — ;  which 
said  bonds  were  respectively  conditioned  to  abide  the 
award  of  E.  F.  of  8ic.,  an  arbitrator  named  and  elected^ 
as  well  on  the  part  of  the  sa4d  D,  as  on  the  part  of  the 
plaintiff,  to  arbitrate  ^c.  of  and  concerning  ally  and  all 
manner  of  action  and  actions  &^c.  (as  in  the  submission), 
so  as  the  said  award  should  bemade  in  writing  under  the 
hand  of  the  said  E.  F.,  and  ready  to  be  delivered  to  the 
said  parties  in  difference,  or  such  of  them  as  should  de- 
sire the  same,  on  or  before  the day  of  ^.  {follow  the 

wards  of  the  submission).  And  the  plaintiff  says,  that 
the  said  E.  F;  having  taken  upon  himself  the  burden  of 
the  said  arbitration,  did,  in  due  manner,^  and  within  the 
time  for  that  purpose  appomted,  viz.  on  &c.,  at  &c.,  duly 
make*  and  paMish  his  award  in  writing,  subscribed  with 
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his  oum  proper  hand  ^.s  (this  should  conform  to  the 
bond)  of  and  concerning  the  said  differences  between  the 
said  parties,  ready  to  be  delivered  to  the  said  parties,  or 
such  of  them  as  should  desire  the  same,  and  bearing  date 
&c,,  and  did  thereby  award  that  the  said  D  should  pay 
to  the  plaintiff  the  sum  of  0 — ,  (setting  forth  so  much  of 
the  award  as  concerns  the  payment  of  the  money)  which, 
when  paid,  should  be  in  full  satisfaction  of  all  demands 
of  the  plaintiff  upon  the  said  D,  on  account  of  the  said 
differences ;  and  the  said  £•  F.  did  further  award,  that 
the  said  D  should  pay  to  the  plaintiff  the  sum  of  $ — , 
for  the  costs  of  th^  said  award  &c.,  aa  by  the  said  award, 
reference  thereto  being  had,  will  more  fully  appear ;  of 
which  said  award  the  said  D  afterwards,  mz.  on  &:c.,  at 
&c.,  had  notice ;  and  though  the  said  D  did  afterwards, 
viz.  on  &c.,  pay  to  the  plaintiff  the  said  sum  ofjS — ,  in  the 
said  award  mentioned ;  yet  the  said  D  did  not,  on  the 
said  day  in  the  said  award,  in  that  behalf  mentioned,  pay 
to  the  plaintiff  the  said  su^  of  0 — ^  in  the  said  award  in 
that  behalf  mentioned,  or  any  part  thereof,  although 
thereto  requested,  viz.  on  &c.,  appointed  for  the  payment 
of  the  said  sum  of  $ — ,  viz.  at  &c.,  whereby  an  action 
hath  accrued  to  the  plaintiff  to  demand  and  have  of  the 
said  D  the  said  sum  of  0-^,  parcel  of  the  said  sum  of 
0 —  above  demanded,  &c. 

Note.  Where  the  Bubmission  is  by  bond,  the  plaintiff  bas  an  eleo 
tion  to  sue  on  the  bond,  or  on.  the  award,  if  it  is  merely  for  the  pay- 
ment of  money.  But  if  a  collateral  thing  is  awarded,  the  suit  mast  be 
on  the  bo^d,  as  Debt  will  lie  for  money  only.  2  Saund.  62,  n.  5.  How- 
ever, Detinne  may  be  maintained  for  a  collateral  thing  awarded,  as  a 
horse  &c.,  since  the  property  is  changed  by  the  award. 

Where  a  sum  of  money  is  awarded,  it  is  sufficient  to  set  forth  so 
much  only  of  the  award  as  to  show  a  good  cause  of  action.  1  Ld. 
Ray.  115  ;  Bur.  27a  But  if  there  is  any  condition  precedent  &c 
to  be  performed  by  the  plaintiff,  it  should  be  stated,  and  performance 
or  a  tender  and  refhsal  averred. 

A  verbal  award  may  be  set  forth  substantially.     2  Vent.  242. 

If  the  plaintiff  sets  forth  an  award,  though  unnecessarily  ;  and  on 
the  face  of  the  declaration,  the  award  appears  to  be  defective,  it  will 
be  bad.     1  Sid.  160 ;  2  Lev.  6 ;  Yelv.  98. 

In  setting  forth  an  award  it  seems  hardly  safe  to  say,  that '« it  was 
awarded  among  other  things."  See  Rich  v.  Morris,  1  Mo.  36,  where 
it  was  said  to  be  bad,  though  there  are  authorities  to  the  contrary. 
The  words,  '« among  other  things,"  do  not  seem  to  be  merely  sor- 
plvsage,  though  the  declaration  might  have  been  good,  if  they  were 
omitted.  But,  on  the  face  of  the  declaration,  it  does  not  appqjur  that 
the  plaintiff  has  any  cause  of  action,  because  the  declaration  ao» 
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knowledges,  ih^i  the  award  contains  other  things,  whioh^  if  set  forth; 
might  show  that  the  plaintiff  had  no  right  to  recover.  It  woald  he 
better,  therefore,  in  order  to  avoid  the  risk  of  a  demurrer,  to  omit 
those  words. 

3,  On  Bonds. 

Id  declaring  on  a  Bond  it  -is  best  to  describe  it  as  a  lonting  oUtg- 
atory*  This  description  is  sufficient  without  more.  Cro.  Eliz.  737. 
Mo.  Gas.  306b  See  Sa].  463.'  But  to  describe  it  merely^^  a  Writ* 
ing,  signed  by  his  band,  is  bad.  Cro.  Car.  209. 

The  plaintiff  may  declare  upon  several  bpnds  in  the  same  deck- 


to  the  first  count,  and  after  the  second  count  a  general  condusion 
may  be  subjoined  thus  ;  *^  which  said  several  sums  of  money  amount 
together  to  the  sum  of '^  $ — ;  "  yet  the  said  D,"  8cc. 

The  Bond  must  generally  be  pleaded  with  a  pfofert,  but  if  it  is 
in  the  hands  of  the  other  partyj  or  is  lost  by  accident,  or  destroyed 
by  fire,  it  will  be  sufficient  to  state  the  faict  according  to  the  truth,  in 
the  declaration,  aiid  it  will  be  a  sufficient  excuse.  Without  profert 
or  a  sufficient  excuse  for  want  of  it,  the  plaintiff  will  be  nonsuited. 
If  the  bond  be  found  afterwards,  it  will  be  sufficient,  if  the  excuse 
were  trup  at  the  time..    See  Cbitty's  Pleadings,  2  vol.  191. 

These  averments  may  be  made  thus,  '^and  which  said  writing 
obligatory  having  been  lost  &cc.,  or  destroyed  by  accident  Sic.,  or 
being  in  the  possession  of  the  said  D,  the  plaintiff  cannot  produce 
the  same  to  the  said  court."  See  3  T.  R.  151 ;  2  Camp.  557 ; 
4  East,  585. 

If  an  action  is  brought  on  a  bond,  made  according  to  the  custom 
of  some  countries,  with  a  scroll  seal,  it  is  recommended  to  declare  ; 
1.  As  on  a  writing  obligatory,  in  common  form.  2..  As  on  a  writing 
obligatory  made  according  to  the  custom  of  the  country.  3.  Intro- 
duce the  common  counts  to  include  the  original  consideration.  3 
Chitty's  Pleadings,  240. 

A  Bond,  conditioned  for  the  payment  of  a  smaller  sum>  carries 
interest  from  the  day  of  payment ;  if  no  day  of  payment  is  express- 
ed, from  the  day  of  execution,  the  bond  being  due  on  that  day.  7  T. 
R.  124.  Aliter  of  a  single  bill.  Starkie  on  Evidence,  Part  4,  309, 
eites  Starkie's.  Cases,  291 ;  1  B.  &  P.  337. 

DECLABATIONS  ON  B0ND8. 

In  a  plea  of  debt,  for  that  the  said  D,  on  &c.,  at  &c.,  onabond 
by  his  writing  obligatory  of  that  date,  sealed  with  his  fo^ST^" 
seal,  and  here  in  court  to  be  produced,  bound  and  ac- 
knowledged himself  to  be  indebted  to  the  plauntiffin  the 
sum  of  $^y  to  be  paid  to  the  plaintiff  on  demand ;  yet, 
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though  requested,  the  said  D  hath  never  paid  the  same 
to  the  plaintiff,  but  wholly  refuses  and  neglects  so  to 

do.  SPRAGUiU 

On  a  bond  For  that  the  said  I),  by  a  certain  writing  obligiatory, 
£te.  made  and  sealed,  and  as  the  deed  of  the  said  D,  on  &c., 
at  &c.,  delivered  to  fhe  plaintiff,  which  is  here  in  court 
'  to  be  produced,  acknowledged  himself  to  be  bound  to 
the  plamtiff  in  the  sum  of  ;^100,  to  be  paid  to  him  on 
demand ;  yet,  though  often  requested,  he  hath  never 
paid  the  same,  but  refuses  so  to  do,     2  Ins.  Cler.  330. 

2je^  For  that  the  said  D,  on  fee,,  at  fee.,  by  his  writing 
two%j  obligatory  of  that  date,  sealed  with  his  seal,  and  in 
■"^^''  court  to  be  {produced,  acknowledged  himself  to  be  bound 
to  the  plaintiff  and  one  A.  A.  now  deceased,  whom  the 
plaintiff  survived,  in  the  sum  of  j^ — ,  to  be  paid  to  the 
plaintiff  and  the  $aid  A.  A.,  or  either  of  them,  when 
thereto  requested ;  yet  the  said  D,  though  often  request- 
ed, never  paid  the  same  sum  to  the  plaintiff  or  the  said 
A.  A.  or  either  of  them  in  the  lifetime  of  the  said  A.  A., 
or  to  the  plaintiff  since  the  decease  of  the  said  A.  A., 
but  refused  and  still  refuses  to  pay  the  same. 

9"*^^^       For  jhat  the  said  D,  on  &c.,  at  fee,  by  his  certain 
^raftar   Writing  obligatory  of  that  date,  sealed  with  his  seal,  and 
^™«®5  m  court  to  be  produced,  bound  himself  in  the  sum  of 
Und.        j^lOO,  to  be  paid  to  A.  A.,  then  and  yet  the  wife  of  the 
plaintiff,  on  demand ;    yet,  though  often  requested,  he 
hath  never  paid  the  same  to  the  said  A.  A.  or  the  plain- 
tiff, but  wholly  refuses  so  to  do.     3  Lev.  403 ;  1  Vem. 
396;  4^  T.  Hep.  616. 

Byhns-         For  that  the  said  D,  on  &c.,  at  fee,  by  his  bond  of 
wife,  on     that  date,  sealed  with  his  seal,  and  in  court  to  be  pro- 
5Se\Sbre  ^"^^^>  bound  himself  to  the  said  A.  A.,  then  sole,  by  the 
coTerture.  name  of  A.  A.,  of  &c.,  in  the  sum  of  j^lOO,  to  be  paid 
to  the  said  A.  A.  on  demand ;  yet,  though  requested,  the. 
said  D  never  paid  the  same  to  the  said  A,  while  sole, 
nor  to  the  plaintiffs,  or  either  of  them,  since  their  inter- 
marriage, but  to  {>ay  the  same  to  the  said  A.  A.,  while 
sole,  or  to  the  said  plaintiffs,  after  their  intermarriage 
aforesaid,  relfused,  and  still  refiises.    2  Ins.  Cler.  377. 
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For  that  the  sold  £.£.  [the  iotestate]  at  &e.  afore^d,  ^y  ^'^n^- 
oa  the  — —  day  of  &c.,  hj  his  bond  of  that  date,  seal-  ^^ 
ed  with  his  seal,  and  in  court  to  be  produced,  bound  °^y^^ 
himself  to  the  said  B*  B,  (the  testator),  theYi  livingrin  the  SteiSateT* 
sam  of  j^fiOO,  to  be  paid  him  on  demand ;  yet  the  said  ^^r^ 
E,  though  requested' in  his  lifetime,  never  paud  the  same  oradminiB- 
to  the  said  B.  B.  in  his  lifetime,,  nor  to  the  plaintiff,  sinc^  ^^'' 
the  death  of  the  said  B.  B. ;  nor  hath  the  s^  D,  though 
likewise  requested,  since  the  death  of  the  saidB.  B.  and 
E.   Eij  ever  paid  the  same,   but  detaina  it     Danay^ 
Dean.  F.  Dana. 

For  that  the  said  D,  on  &c.,  at  &c*,  by  his  writing,  Aoodker. 
obligatory  of  that  date,  sealed  with  his  seal,  and  in  court  Sr  w^"' 
to  be  produced,  bound  himself  to  the  said  A.  A,,  thea  "^t^^r 
living,  in  the  sum  of  ;^100,  to  be  paid  him  on  demand ;  ^^d^tn. 
yet,  though  requestecl,  the  sjiid  D  never  paid  the  same  ^ntor^' 
m  his  lifetime ;  nox  hath  the  said  B-  B.,  since  his  de^ 
cease,  paid  the  same  to  the  said  A*  A.  in  his  lifetime, 
nor  since  his  decease,  to  the  plaintiff;  but  wholly  neg- 
lected, and  still  neglects  so  to  do.       ^ 

Summon  &c.  D,  son  and  heir  of  B.  B.,  late  of  &c. ;  A^st  an 
for  that  the  said  B.  B.  in  his  lifetime^  on  &c.,  at  &c.,  by  ^^jj^^**^^^ 
his  writing  obli^tory  of  that  date,  sealed  with  his  seal,  by  eucu- 
and  in  court  to)  be  produced,  acknowledged  himself  to  by^t^l^ 
be  bound  unto  the  plaintiff,  his  heirs,  executors,  and  ad-  menta. 
ministrators,  in  the  sum  of  ^100,  to  be  paid  in  Jtbe  fol- 
lowing manner,  to  wit,  the  sum  of  j^50,  part  thereof,  on 
&;c.,  and  the  residue  thereof  in  full,  on  &c. ;  and  for  the 
true  payment  thereof,  bound  himself,  his  heirs  and  exec- 
utors, &c.,  in  the  sum  of  ;^200<  firmly  by  said  writing 
obligatory.     And  the  plaintifi  avers,  that  the  said  B.  B., 
in  his  lifetime,  or  the  said  D,  son  and  heir  of  the  said 
B.  B.,  after  his  death,  did  not  pay  to  tlie  plaintiff  on  the 

said day  of  &c.,  in  the  said  bond  above  specified, 

the  said  sum  of  ;^50,  which  ought  to  have  been  paid  to 
the  plaintiff  on  that  day,  according  to  the  form  and  effect 
of  the  said  bond ;  whereby  an  action  hath  accrued  to  the 

{>laintiff  to  demand,  and  have  of  the  said  B.  B.  in  his 
ifetime,  and  of  the  said  D,  after  the  death  of  said  B.  B., 
the  sum  of  ^200 ;  yet  .&c. 


43S'  Dfiftt. 


Againitftn 
hSr  and  a 
devisee  of 


Summdn  C.  D.  of  &c.  Esq.,  son  and  heir  of  G.  H. 
of  &C.9  deceased,  and  £.  F.  of  &c.,  yeoman,  devisee  of 
aJ'^u-"'  the  said.G.  H.,  as  appears  by  his  last  will  duly  proved, 
^''  approved,  and  allowed,  &c,  (make  profert  of  a  copy)  ; 

for  that  whereas  the  said  G,  H.,  of  whom  the  said  C.  !)• 
is  heir,  and  the  said  E.  F.  is  devisee  as  aforesaid,  in  his 
lifetime,  viz.  on  &€•,  at  &c.,  by  his  certain  writing  ob- 
ligatory, sealed  with  his  seal,  and  in  court  to  be  produc- 
ed, acknowledged  himiself  to  be  held  and  firmly  bound 
unto  the  plaintiff  in  the  sum  of  $• — ,  to  be  paid  to  the 
plaintiff  when  he  the  said  G.  H»  should  be  thereunto 
requested,  and  for  which  payment  well  and  truly  to  be 
made,  the  said  G.  H.  did,  by  the  said  writing  obliga- 
tory, bind  himself  and  his  heirs  to  the  said  plaintiff ;  nev- 
ertheless, the  said  G,  H.,  in  his  lifetime,  and  tlie  said 
CD.,  his  heir,  and  the  said  E»  F.^  devisee  as  aforesaid, 
although  bf^en  requested  so  to  do,  have  not,  nor  hath 
either  of  them  as  yet  paid  the  said  su^i  of  ;^-^-,  or  any  part 
thereof,  but  have,  wholly  neglected  and  refused,  and  thc^ 
said  C.  D.  and-E.  F.  still  neglect  and  refuse  to  pay  the 
same  or  any  part  thereof  to  the  said  plaintiff.  ^See  StcU. 
1788,  ch.  66,^^  3,  4,  6,  and  Stat.  1791,  §  1  and  2. 

Ag^t  For  that  whereas  the  said  E,  while  she  was  sole,  and 
and  wife  before  her  intermarriage  with  the  said  D,  to  wit,  on  &c, 
^J^f  at  &c.,  by  her  then  name  of  E.  E.,  of  &c-,  widow,  by 
her  be-  her  Certain  writing  d}ligatory,  sealed  with  her  seal,  and 
to^,  to'tte  ^^  c^ttrt  to  be  produced,  held^  add  firmly  bound  herself 
Judge  of  to  the  plaintiff  by  the  name  of  B.  B,,  Esq.  judge  &c.  in 
^  the  full  sum  of  ;^100,  to  be  paid  unto  the  plaintiff,  his 

successors  in  office,  or  assigns,  when  she  should  be  there- 
to requested;  yet  the  said  E,  while  sole,  and  the  said 
D  and  E,  since  their  intermarriage,  or  either  of  them, 
though  often  requested,  have  not  paid  the  same  sum; 
but  they  and  each  of  them  wholly  refuse  so  to  do. 

S.  Putnam. 

AgafaMt         To  answer  unto  B.  B.j  of  &c.,  Judge  of  Probate  of 
^Ibu^^iQ  wills,  and  granting  administrations  within  the  county  of 

boSd^if    ^^'^  ^^  ^  P'®^  ^^  ^^^^  5  ^^^  ^^^^  ^^^  ^^^^  ^  ^^^  ^^^  ^'**^^ 
fhemune    E,  with  ouc  C.  C,  sincc  deceased,  on  &c.,  at  &c.,  by 

ceaw  rf^"  their  bond  of  that  date,  sealed  with  their  seal,  and  in 

*fV"S*  court  to  be  produced,  bound  themselves  unto  A.  A.,  Esq. 

to  whom  '  then  Judge  of  Probate  of  wills  &c.,  within  said  county 

given. 
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of  &c.,  in  the  sum  of  j^lOOO,  to  be  paiid  to  the  said  A.  A. 
Esq.  or  his  successors,  on  demand.  And  the  said  B.  B. 
has  succeeded  to  said  office,  and  is  a  successor  of  the 
said  A*  A.  Esq.,  therein,  and  hath  been  duly  appointed 
thereto;  yet,  though  requested, said  D,  and  E,  and  C,  or 
either  of  them  in  the  lifetime  of  said  C,  or  the  said  D 
and  E,  or  either  of  them  after  the  decease  of  said  C, 
never  paid  the  same  sum  of  ;^1000  to  the  said  A.  A.  Esq. 
while  in  said  office,  or  to  any  of  his  successors  therein, 
or  to  the  said  B.  B. ;  but  they  and  each  of  them  have 
neglected,  and  still  neglect  so  to  do.  See  2  Ins.  Cler. 
311.  S.  Sewall. 

For  that  the  said  D,  on  &c.,  at  &c«,  by  his  writing  Afainstthe 
obligatory  of  that  date,  sealed  with  his   seal,  and  in  ^a*to^!" 
court  to  be  produced,  bound  himself  to  C.  C,  then  treas-  on  a  bond 
urer  of  the  town  of  &c.,  and  his  successors  in  office,  in  Sl^u^- 
the  sum  of  ;^200,  to  be  paid  to  the  said  C.  C,  treasu-  ^^o^^ 
rer  as  aforesaid,  or  his  successors  in  said  office  on  de-    ^^ 
mand  ;  yet  the  said  D,  though  requested,  while  the  said 
C.  C.  was  treasurer  as  aforesaid,  never  paid  the  same  to 
the  said  C.  C.  ;   nor  hath  the  said  D  ever  paid  the  same 
to  the  plaintiff  since  that  time,  or  to  any  of  his  predeces- 
sors in  office,  but  wholly  neglected  and  still  neglects  so 
to  do. 

4.  On  Legacies. 

Id  declaring  for  a  legacy  against  executors,  the  plaintiff  shoidd 
set  out,  1.  The  will  and  the  bequest  therein  to  the  plaintiff.  2. 
The  appointment  of  the  executors.  3.  The  death  of  the  testator, 
with  an  allegation  that  he  died  seised  gr  possessed  of  property 
sufficient  to  pay  all  his  debts,  legacies,  &c.  4.  Thie  probate 
of  the  will,  with  profert  of  an  authenticated  copy.  5.  The  ac- 
ceptance of  the  trust,  by  the  executors  sued,  (and  die  refusal  to  ac- 
cept, by  those  left  out  in  the  action,  if  any,)  and  their  assent  to  the 
legacy.  6.  An  allegation,  that  the  time  of  payment  has  arrived,  and 
that  the  conditions  have  been  performed  &c.,  so  that  it  may  appear 
that  the  legacy  has  become  payable,  according  to  the  true  intent  of 
the  will.  7.  A  conclusion  that  an  action  hath  accrued  to  demand 
and  recover  the  legacy  8ic.  •  u     - 

In  declaring  for  a  legacy,  against  a  devisee  of  land  chargied  with 
the  payment  of  it,  the  plaintiff  should  allege,  1-  That  the  testator 
was  seised  of  the  land  devised.  2.  That  he  made  his  will,  in  which 
he  devised  the  land  to  the  devisee,  fubject  to  the  payment  of  the  leg- 
acy, and  setting  forth  the  devise  and  legacy  as  in  the  will.    3.  That 

66 
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the  testator  died  seised  of  the  land.    4.  The  probate  of  the  will, 

with  profert  of  an  authenticated  copy,  though  in  some  precedents 
profert  Is  omitted.  5.  The  assent  by  the  devisee  to  the  devise  of  the 
lands,  and  entry  by  him  into  them.  6.  An  allegation  of  all  facts, 
necessary  to  show  lliat  the  legatee  is  entitled  to  receive  payment  of 
the  legacy,  at  the  time  of  bringing  the  action ;  such  as,  that  he  had  ar- 
rived at  twenty-one ;  or  that  he  or  she  was  married ;  or  that  he  had 
performed  all  the  conditions  precedent,  if  any  ;  or  that  the  contingen- 
cies, if  any,  upon  which  payment  depended,  had  happened  8tc.  7. 
The  conclusion,  that  an  action  had  accrued  &c. 

DECLARATIONS  FOR  LEGACIES. 
(8u  AssumpsUf  p.  130.) 

Agaiitft  For  that  the  said  G.  B.  [testator],  in  his  lifetimei  at  a 

(soSf^dL-  place  called  L,  to  wit,  at  P  aforesaid,  on  &c.,  made  his 
cuniog  the  ]ast  will  and  testament,  in  due  form  of  law,  and  therein 
^^cyt*^  and  thereby,  among  other  things,  bequeathed  to  his 
f^'^  .  daughter  L,  one  of  the  plaintiffs,  and  to  his  daughters  A 
On  ^  and  S,  and  to  his  son  V,  the  interest  of  £4000  sterling 
"^  of  Great  Britain,  of  the  value  of  $ — ,  during  the  life  of 
the  aforesaid  D,  then  the  testator's  wife ;  the  said  sum 
being  part  of  a  bond  due  to  the  said  G,  from  J,  L,  and 
F.  And  the  said  G  further  ordered  and  directed  in  his 
said  will,  that  the  said  interest,  which  the  plaintiffs  aver 
is  of  the  annual  value  of  0 — ,  should  be  received  by  his 
said  wife,  for  the  use  of  his  said  daughters  and  son,  dur- 
ing their  minority,  to  be  applied  for  their  benefit^  in  equal 
proportions,  or  for  the  benefit  of  the  survivors  or  survi- 
voi^of  them;  and  that  the  said  interest,  or  their  respec- 
tive parts  thereof,  should  be  received  by  his  said  three 
daughters,  after  they  should  attain  their  age  of  twenty- 
one  years,  or  days  of  marriage,  with  the  consent  of  their 
mother.  And  the  said  G,  in  and  by  his  said  will,  con- 
stituted the  said  D,  £,  F,  and  G,  and  also  one  J.  L.  and  one 
J;  C,  executors  of  his  said  last  will  and  testament.  And 
the  said  G  afterwards,  on  &c.,  died  possessed  of  the 
said  bond,  the  same  remaining  unpaid  and  unsatisfied  in 
any  part;  and  also  of  a  large  personal  estate,  exclusive 
of  the  said  bond,  more  than  sufficient  to  pay  all  the  debts 
the  said  G  owed  at  his  decease,  and  the  legacies  be- 
queathed in  his  said  last  will  and  testament,  which  was  af- 
terwards, at  a  place  called  L,  to  wit,  at  P  aforesaid,  on 
&c.,  duly  proved,  approved,  and  allowed,  an  authen- 
ticated copy  whereof  is  here  in  court  to  be  produced. 
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And  the  said  D,  £»  F,  and  G,  accepted  of  the  said  trust 
of  executors  aforesaid,  and  took  into  possession  the  per- 
sonal estate  aforesaid,  inciuding  the  said  bond,  and  as- 
sented to  the  several  legacies  bequeathed  in  the  said  last 
will  and  testament^  and  in  the  codicil  to  the  same,  here- 
after mentioned  ;  the  said  J.  L.  and  J.  C.  not  having 
accepted  of  the  said  trust.  And  the  plaintiffs  further 
say,  that  the  said  V,  the  said  G's  son  aforesaid,  died  at 
P  aforesaid,  on  &c.,  in  the  lifetime  of  the  said  G,  under 
the  age  of  twenty-one  years,  without  ever  having  had 
any  issue  of  his  body ;  and  that  the  said  L,  one  of  the 
said  G's  daughters  aforesaid,  was,  at  the  time  of  tha 
said  G's  death,,  more  than  twenty-one  years  of  age,  to 
wit,  of  the  age  of  twenty-five  years ;  wherefore,  by  force 
of  the  said  last  will  and  testament,  and  of  the  premises, 
the  said  plaintiff"  and  L  his  wife,  in  her  right,  are  enti- 
tled to  one -third  part  of  one  year's  interest  of  the  said 
sum  of  £ — ,  amounting  to  £—  lawful  money,  and  an 
action  hath  accrued  to  the  said  plaintiff*,  and  L  his  wife, 
in  her  right  to  demand,  recover,  and  have  the  same  last 
mentioned  sum  of  and  from  ^he  said  D,  £,  F,  and  G ;  yet, 
though  requested,  they  have  not  paid  the  same,  but  un- 
justly refuse  so  to  do,  and  detain  it. 

And  for  that  ^  the   said   G,  in  an^  by  his  said  last  2.  Count 
will  and    testament,   among  ^^^^  things,  further  be-  ST^tSSli 
queathed  the  said  principal ^um  of  £4000  sterling  money,  the  time^ 

of  the  value  of  $ -«*  aforesaid,  after  the  decease  of  his  JST*"* 

said  wife,  unto  Ai^  ^^  three  daughters  and  son  V,  to 
be  divided  among  them,  or  the  survivors  of  them,  share 
and  share  alike ;  and  if  only  one  survivor,  then  such 
survivor  to  take  the  whole.  And  the  said  G,  in  and  by 
his  said  last  will  and  testament,  ordered  and  direct^  that 
the  said  respective  parts  of  his  said  daughter's  legacy 
should  be  paid  to  them,  when  they  should  attain  their 
respective  ages  of  twenty-one  years,  or  days  of  marriage, 
if  they  should  marry  with  the  consent  of  their  mother ; 
and  that  if  any  or  either  of  his  said  three  daughters,  or  . 
son  V,  should  depart  this  life  before  their  mother,  leaving 
issue,  such  issue  should  be  entitled  td  receive  the  propor- 
tion that  would  have  belonged  to  his,  her,  or  their  moth- 
er or  father  so  dying.  And  the  said  G  afterwards,  in 
his  lifetime,  at  a  place  called  L,  to  wit,  at  P  aforesaid, 
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on  &c.,  next  after  the  making  of  the  said  last  will  and 
testament}  made  a  certain  codicil  to  the  said  last  will 
and  testament,  in  due  form  of  law,  and  therein  and  there- 
by declared,  that  the  respective  parts .  aforesaid  of  his 
said  three  daughters  and  son,  should  be  paid  to  them  in 
twelve  months,  next  after  his  the  said  G's  decease,  they 
having  attained  their  ages  of  twenty-one  years,  or  his 
said  three  daughters,  dieur  days  of  marriage,  with  the 
consent  of  their  mother  as  aforesaid ;  but  if  they  should 
tiot  attain  their  said  ages  of  twenty-one  years,  or  days  of 
marriage,  within  twelve  months  after  his  the  said  G's 
decease,  then  the  same  should  be  paid  to  them  in  twelve 
months  after  they  should  attain  their  ^foresaid  ages  of 
twenty-one  years,  or  days  of  marriage ;  which  said  cod- 
icil was  afterwalrds,  at  a  place  called  L,  to  wit,  at  P 
aforesaid,  at  the  same  time  the  said  last  will  and  testa- 
ment was  proved  as  aforesaid,  proved,  approved,  and  al- 
lowed, as  a  codicil  to,  and  as  a  part  of  the  said  last 
will  and  testament;  an  authenticated  copy  whereof  is 
here  in  court  to  be  produced ;  by  force  whereof,  and  of 
the  premises  contained  in  this  writ  and  declaration,  the 
said  plaintiff,  and  L  his  wife,  in  her  right,  are  further 
entitlod  to  one  third  part  of  the  said  principal  sum  of 
£4000  sterrmg  money,  which  third  part  is  of  the  value  of 
0 —  ?  ^^^  ^^  aci'i^n  hath  also,  by  law  accrued  to  the 
said  plaintiff,  and  L  his  ^ife,  in  her  right,  to  demand, 
riecover,  and  have  the  same  v^t  mentioned  sum  of  the 
said  D,  E,  F,  and  G ;  yet,  thougn  »^quested,  they  have 
not  paid  the  same,  but  unjustly  reftise  so  to  do  and  de- 
tain it ;  all  which  is  to  the  damage,  &c. 

T.  PERSONS. 

AgijDit  ^  For  that  whereas  J.  B,,  late  of  &c.,  was  on  &c.,  seised 
nad^,  in  his  demesne  as  of  fee,  of  a  messuage  wherein  be  dwelt, 
Aewifo'  with  the  appurtenances,  and  one  half  acre  of  land  thereto 
■M^fii^di  adjoining,  and  of  five  acres  of  land,  all  in  &c.  aforesaid ; 
^^wf^  *°^  *^^°f  ^  .seised  thereof,  the  same  day,  at  &c.  afor«- 
one  yew  Said,  made  his  last  will  and  testament  in  writing,  under 
dS!ui*^f     ^^^  ^^^^  ^^^  s®^^>  and  thereby  devised  the  said  messuage 

£*S?'    *°^  *^"^  *^  ^^^  ^^^^  *^»  *^^  named  L-  C/,  and  her  heirs, 

d^  on  *«  paying  to  the  plaintiff  the  sum  of  &c.  in  a  year  after 

theiMd-    the  decease  of  the  said  J.  B. ;  and  afterwards,  on  &c., 

at  &c«9  the  said  J.  B*  died  so  sebed  of  the  said  messuage 
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and  lands ;  which  said  last  will  and  testament  has  been 
duly  proved  and  approved,*  And  the  said  D,  then  sole, 
assented  to  the  said  devise,  and  then  and  there  entered 
into  the  messuage  and  lands  aforesaid,  and  thereby  be- 
came chargeable  to  the  plaintiff  to  pay  him  ,the  aforesaid 
sum  of  $ — ,  according  to  the  devise  aforesaid ;  and  the 
said  A  and  D,  hb  wife,  still  hold  the  premises  devised  as 
aforesaid  ;  yet  the  said  D  while  sole,  or  the  said  A  and 
D,  since  their  intermarriage,  have  not  paid  the  said  sum  of 
^ — ,  devised  to  the  plaintiff  as  aforesaid,  though  the  said 
time  of  payment  is  long  since  past)  and  though  request- 
ed ;  but  unjustly  detain  it.  Bollan« 

For  that  the  said  A.  B.  [testator],  on  &c.,  at  fee,  was  ^1^^ 
seised  and  possessed  of  a  large  real  and  personal  estate,  aman  oi 
and  there,  on  the  same  day,  made  his  last  will  and  testa-  beoSSItt? 
ment  in  writing,   in   due   form  of  law ;  and  thereby,  edbvpiain- 
amongst  other  things^  after  payment  of  his  debts  and  ^doJJ?* 
funeral  charges  and  expenses,  gave  and  bequeathed  to  ^<^- 
the  plaintiff,  then  being  his  wife,  the  sum  of  ^ —  per  an- 
num during  her  widowhood,  to  be  paid  to  her  by  his  ex- 
ecutors out  of  the  yearly  income  of  his  estate ;  and  ap- 
pointed therein  the  said  D  executor  thereof ;  and  after- 
wards, viz.  on  &c.,  at  &c.,  the  said  testator  died  so  seis- 
ed and  possessed  thereof,  leaving  estate  sufficient  to  pay 
all  his  debts^  funeral  charges,  and  expenses,  and  the  said 
sum  of  ^ —  yearly,  out  of  the  yearly  income  thereof. 
And  the  said  last  will  and  testament,  afterwards,  on  &c., 
at  &c.,  was  duly  proved  and  approved  ;  and  the  said  D 
accepted  the  trust  of  executor  aforesaid,  and  took  the 
said  estate  into  his  hands,  and  assented  to  the  legacy 
aforesaid ;  and  thereupon,  at  &c.  aforesaid,  became  liable 
to  pay  the  plaintiff  the  said  sum  of  ;$f-^,  on  &c.  annually, 
from  the  death  of  said  testator,  during  her  widowhood 
aforesaid,  which  still  continues.     And  the  plaintiff  fur- 
ther avers,  that  on  &c.  last  past,  the  sum  of  ^ —  of  the 
said  legacy  for  two  years,  ending  that  date,  were  behind 
and  due  to  her ;  yet  the  said  D  never  paid  it,  though  re- 
quested ;  but  unjustly  detains  it.  R.  Dana. 

For  that  whereas  F,  late  o^c,  was  on  &c.,  seised  in  Agtinst 
his  demesne  as  of  fee,  of  a  messus^e  &c.,  in  &c.  aforesaid,  u^foft 

«    *  if  Hwai^  iieOMiai7»  piofoi  may  twmde  bere.  ptyibie  to 


A 


438  DEBT. 

pteintiff  at  aod  beiDg  so  seised  thereof,,  on  the  satne  day,  at  the  same 
twenty-     place,  made  his  last  will  and  testament  in  writing,  under 
riage,  and  his  hand  and  seal,  and  thereby  devised  his  said  messuage 
SJ^SSda!"*  to  the  said  D  and  his  heirs  and  assigns  forever ;  be  or 
Devisee     they,  among  other  things,  paying  to  the  said  plaintiff  the 
exSStoT    sum  of  $ —  when  he  shoald  arrive  at  the  age  of  twenty- 
withono    0ng  years,  or  should  be  married,  whichever  should  first 
happen ;  and  the  said  F  therein  appointed  one  G  and  the 
said  D,  his  executors  of  his  said  last  will  and  testament ; 
<  and  afterwards,  on  &c.,  at  &c.,  died  so  seised  of  the  de- 

vised tenements.  And  the  said  G  and  D  thereafter- 
wards,  on  &c.,  accepted  of  said  trust  of  executors,  and 
caused  the  said  last  wilt  and  testament  to  be  duly  proved 
and  approved  ;  and  the  said  D  assented  to  the  said  de- 
vise made  to  him  as  aforesaid,  and  entered  into  the  said 
devised  tenements,  and  thereby  became  chargeable  to 
pay  to  the  plaintiff  the  said  sum  of  ;^^— ,  when  he  should 
arrive  at  the  age  of  twenty-one  years,  or  should  be  mar- 
ried, whichever  should  first  happen.  And  die  plaintiff  in 
fact  says,  that  he  never  was  married,  and  that  on^  &c.  he 
arrived  at  the  age  of  twenty-one  years,  whereof  the  said 
D,  there  on  the  same  day,  had  notice,  and  thereby  be- 
came chargeable  to  pay  the  plaintiff  the  said  sum  of  jj(-* 
on  demand ;  yet,  &c.  F.  Dana. 

Againatex-      For  that  whcreas  the  said  A,  the  testator,  on  &c.,  at 
rteS?/"  &C-,  being  then  and  there  in  full  life,  made  his  last  will 
payable     and  tcstamcut  in  writing,  and  therein  and  thereby  gave 
iTteato^  *^  ^^^  said  plaintiff  the  sum  of  0—^  to  be  paid  to  him  by 
to^»^«»th  the  said  D  and  E,  the  executors  of  his  said  will  and  tes- 
rest  at  the  tamcnt,  two  third  parts  of  said  sum  at  the  decease  of  the 
^ecwjM  of  said  A,  the  testator,  and  the  other  third  part  thereof  at 
the  decease  of  his  wife,  and  appointed  the  said  D  and  £ 
elicecutors  of  his  said  will  and  testament.    And  the  plain- 
tiff avers,  that  F  was  wife  of  the  said  A,  the  testator,  at 
the  aforesaid  time  of  his  making  his  said  will  and  testa- 
ment, and  that  she  hath  survived  him,  and  is  yet  in  full 
life ;  and  that  after  the  making  of  said  will  and  testa- 
ment as  aforesaid,  to  wit,  on  &c.,  the  said  A,  the  testa- 
tor died  at  &c.  And  afterwards,  on  &c.,  at  &c.,  the  said 
D  and  £  before  the  Hon.lfe*  G.  £sq.,  judge  of  probate 
of  wills,  and  for  granting  administrations  in  said  county 
of  £,  proved  the  said  will  and  testament,  and  the  same 
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was  then  and  th^re  duly  proTed  and  allowed  by,  and  be- 
fore the  said  B.  G,,  jqdge  as  aforesaid,  and  the  said  D 
and  E  then  and  there  accepted  the  trust  of  executors 
thereof,  and  thereby  became  liable  and  chargeable  in  law 
to  pay  the  said  plaintiff  the  said  two  thhrd  parts  of  said 
sum  of  ^ — ,  being  ;jf — ,  on  demand ;  and  the  other  third 
part  thereof,  being  ^ — ,  upon  and  at  the  decease  of  the 
aforesaid  wife,  and  now  widow  of  the  said  A,  the  testa- 
tor ;  yet  the  said  D  and  E  hare  not,  nor  have  either  of 
them,  paid  the  plaintiff  the  said  two  third  parts  of  said 
&c.,  nor  any  part  thereof,  although  thereto  requested  by 
the  plaintiff,  on  &c.,  and  on  divers  other  days  before  and 
since  said  &c.,  at  &c. ;  but  they  neglect  so  to  do ;  to  the 
damage  &c.     Fellows  v.  FellotoSy  Essex ^  1794. 

For  that,  on  &c.,  at  &c.,  the  said  A  made  his  last  will  ^JStom,*^ 
and  testament,  and  therein,  among  other  things,  gave  the  admimsW 
said  M  [plaintiff's  intestate]  $ — ,  to  be  paid  her  by  his  12^;^^ 
executors,  in  said  will  named,  within  a  year  after  his  cover  Uie 
decease,  in  land,  moveables,  or  mont^y,  at  her  election  ;  legacy, 
and  thereafterwards,  on  &c.,  the  said  A  died,  and  his  will  g^^*®"* 
aforesaid  was  duly  proved  and  approved,  and  the  said  B,  moveables, 
[defendant's  intestate]  therein  named,  then  and  there  Sj^^*, 
accepted  of  the  trust  aforesaid,  and  received  into  his  •^^^^'^Pv^ 
hand  and  possession  more  of  said  A's  estate,  than  was.  ^'elects ' 
sufficient  to  pay  his  debts,  and  legacies  given  in  and  by  his  *®  »cdve 
will ;  and  the  said  M  there,  within  the  said  year,  made 
her  election  to  have  said  $ —  paid  her  in  money,  whereof 
the  said  B,  the  executor  aforesaid,  then  and  there  had 
notice^  and  ought  to  have  paid  her  the  said  $^^  in  money, 
within  the  said  year ;  but  the  said  B  never  paid  the 
same,   though  requested ;   and  he  afterwards,   on  &c., 
there  died ;  and  the  said  D  afterwards,  on  &c.,  was  duly 
appointed  administrator  on  said  A's  estate  not  before  ad- 
ministered, and  then  and  there  received  into  his  hands 
and  possession,  more  of  said  A's  estate,  than  was  suffi- 
cient to  pay  his  debts  and  legacies  aforesaid,  then  re- 
maining due,  together  with  the  interest  due  thereon ;  and 
then  and  there  had  notice  that  the  said  $ —  was  never 
paid,  and  that  said  M  had  made  her  election  to  have  it 
m   money  aforesaid ;  and  the  said  D  thereby  became 
chargeable  to  pay  the  said  j^ — ,  with  lawful  interest  for 
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the  same,  from  the  expiration  of  the  said  year,  and  prom- 
ised to  do  it  accordingly ;  yet,  &c. 

AsaiDstez-      For  that  whereas,  on  kc.y  at  &;c.,  the  said  A  made  his 
SSSSd  ^  testament,  and  thereby  gare  to  said  B,  his  daughter,  then 
and  wife  to  wife  of  the  Said  C^  Che  sum  of  0 — ,  to  be  paid  by  his 
i^^y^v-  executors,  in  fcc.  years  after  his  decease,  and  appointed 
OB  to  her.  ^jj^  gaid  D,  the  son,  executor  of  the  testament  aforesaid ; 
and  afterwards,  on  &c.,  the  said  A  died,  and  on  &c«,  at 
&c.,  the  said  D,  before  S.  H.,  late  Judge  of  the  ProlMite 
of  Wills  in  the  said  county,  proved  the  will  aforesaid,  and 
accepted  the  trust  of  executor  thereof,  and  thereby  be- 
came chargeable  to  the  said  C,  and  B  his  wife,  to  pay 

them  withm years  after  the  decease  of  the  said  A, 

the  said  sum  of  &c. ;  yet,  &c. 

AgMMtex-      For  that  the  said  T  [the  testator],  at  &c,,  on  8tc.,  be- 
Tie^ef  ^  ing  then  seised  and  possessed  of  a  large  real  and  personal 
twenbT-**  estate,  made  his  last  will  and  testament  in  writing  duly 
one.  or      executed,  and  therein^  among  other  things^  bequeathed 
J^|™«®'    to  the  said  S  (then  living),  his  daughter,  by  the  name  of 
TTiis  dada-  S.  S.,  the  sum'  of  ^ — ,  to  be  paid  her,  on  her  marriage, 
le^Ma*     or  when  she  should  arrive  at  the  age  of  twenty-one 
proidbe,     jears,  by  his  executor  in  the  said  will  named ;  and  in 
Bwer*for     and  by  his  said  will,  appointed  the  said  D  executor  of 
Afsumpsit.  jjjg  gaid  last  will  and  testament ;  and  afterwards,  viz.  on 
&c.,  at  &c.,  died  so  seised  and  possessed  thereof.     And 
the  said  will  and  testament  was  afterwards,  to  wit,  at 
&c.,  on  &c.,  duly  proved,  approved,  and  allowed,  and  the 
said  D  then  and  there  took  upon  himself  the  trust  of  ex- 
ecutor of  the  said  last  will  and  testament ;  and  then  and 
there  took  and  received  into  his  hands  and  possession,  a 
large  estate,  real  and  personal,  which  was  the  said  testa- 
tor's at  the  time  of  his  decease,  more  than  sufficient  in 
value  to  pay  all  the  debts  the  said  testator  owed  at  the 
time  of  his  death,  and  the  legacies  bequeathed  in  his  said 
last  will  and  testament ;  and  assented  to  the  said  legacy  be- 
queathed to  the  said  S  as  aforesaid ;  and  thereby  became 
liable,  and  in  consideration  thereof,  then  and  there  prom- 
ised the  said  S,  then  sole,  to  pay  her  the  said  sum  of 
$ — ,  according  to  the  tenor  aforesaid  of  the  said  bequest. 
And  the  plaintiff  avers,  that  the  said  S  arrived  to  the  age 
of  twenty-one  years  on  &c.,  to  wit,  at  &c.,  she  being 
then  sole,  and  having  at  that  time  never  been  manied ;  of 
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which  the  said  D,  thereafterwaids,  mi  the  same  day,  had 
notice,  and  was  requested  to  pay  the  said  legacy  of  &c.^ 
to  her ;  yet  the  said  D  never  paid  the  same  to  the  said  S 
in  her  lifetime  ;  nor  has  he,  since  her  death,  ever  paid  the 
same  to  the  plaintiff,  though  alike  requested,  viz.  on  &c., 
at  &c.,  but  unjustly  refuses  so  to  do.        T.  Parsons. 

m 

5.  Escapes. 

ISee  ante.  Case,  p.  357,  358.) 

By  Stat.  1784,  ch.  4 1,  §  1,  sheriff  are  m^de  liable  for  escapes  hap* 
peaii^  through  the  insufficieDcy  of  a  gaol,  or  the  negligence  of  the 
sheriff  or  the  gaoler,  to  the  plaintiff,  creditor,  ixc.  ny  ^  3,  in 
case  of  a  negligent  escape,  if  the  sheriff  or  gaoler  &c.  shall  recover 
the  prisoner  within  three  months  afterwards  &c.,  he  shall  be  liable 
for  nothing  more  than  the  costs  of  any  action  that  may  have  been 
commenced. 

In  Case  for  an  escape  the  plaintiff  recovers  damages ;  in  Debt 
be  goes  for  tlie  whole  debt  upon  which  the  debtor  was  committed. 
1  Saund.  35,  n.  1. 

In  Debt  for  an  escape  it  is  necessary  to  set  out  the  judgment,  and 
execution,  and  the  commitment  of  the  defendant  thereon.  2  Licv.  390. 
But  it  seems  unnecessary  to  set  forth  how  the  original  debt  became 
due,  or  the  commencement  and  proceedings  on  the  original  action. 
Lut.  11.  It  was  formerly  held  not  to  be  sufficient  to  make  a  recital 
of  the  recQvery  of  judgment,  and  that  it  was  necessary  to  allege 
directly,  "  that  the  plaintiff  recovei-ed"  &c.  But  it  was  held  other- 
wise in  Cro.  Eliz.  877,  and  the  latest  precedents  commence,  ^'  ks 
that  whereas,"  Sec. 

It  is  recommended  always  to  declare  for  a  voluntary  escape  ^  be^ 
cause  evidence  of  a  negligent  escape  will  be  admitted  under  it.  2 
T.  R.  216.  And  the  sheriff  will  npt  be  allowed  to  plead  a  fresh 
pursuit.  Com.  Dig.,  Escape^  E.  After  a  voluntary  escape,  the 
officer  has  no  right  to  retake  the  prisoner,  so  that  it  seems  be  could 
not  avail  himself  of  the  provisioh,  hi  case  of  recovering  the  prisoner 
within  three  months,  in  the  Stat.  1784.     Quare. 

« 

DECLARATIONS  IN  DEBT  FOR  AN  ESCAPE. 

For  that  whereas  the  plaintiff,  by  the  consideration  of  Against 
the  justices  of  our  S.  J.  C,  holden  &c.,  within  &c.,  on  ^^^ 
Sac.,  recovered  judgment  against  one  A.  A.,  for  the  sum  onexecu- 
of  ;^  120  damages,  and  costs^  of  suit,  as  by  the  records  ^^^ 
of  said   court  remaining  appears ;   and   afterwards,   to 
wit,  on  &c.,  the  plaintiff  for  the  more  speedy  obtaining 
thereof,  prosecuted  out  of  the  clerk's  oflSce  of  said  court,  a 
certain  writ  of  execution  for  the  same,  in  due  form  of  law, 
aflainst  the  aaid  A.  A*^  directed  to  the  sheriff  of  said 
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county  of  &c.9  or  his  deputy,  and  retumabie  into  said 
court)  on  &c. ;  which  said  writ  afterwards,  and  before 
the  return  thereof,  to  wit,  on  &c.,  was  delivered  to  the 
said  D,  then  being  sheriff  of  said  county  of  &c.,  to 
be  executed  in  due  form  of  law,  by  virtue  of  which  said 
writ  the  said  D,  so  then  being  sheriff  as  aforesaid,  after- 
wards, and  before  the  return  thereof,  to  wit,  on  &c.,  at 
&c.,  took  and  arrested  the  said  A.  A.,  and  then  and 
there  had- him  in  bis  custody  in  execution^  for  the  dam- 
ages and  costs  aforesaid,  until  the  said  D*  thereafter- 
wards,  to  wit,  on  the  same  day,  then  and  there  being 
sheriff  as  aforesaid,  permitted  the  said  A.  A.,  against  the 
will  of  the  plaintiff,  to  escape  out  of  his  custody  and  go 
at  large  wherever  he  would,  the  plaintiff  then,  and  yet 
not  being  satisfied  of  the  said  damages  and  costs ;  where- 
by an  action  hath  accrued  to  the  plaintiff  to  have  and 
demand  of  the  said  D,  the  said  sum  of  ^120;  yet  the 
said  D,  though  often  requested,  has  not  yet  paid  the 
same  to  the  plaintiff,  but  hath  wholly  refused  and  still 
refuses.  See  1  Saund.  33 ;  2  Saund.  98.  See  ilie  notes 
in  the  same  places. 

6.  For  Rents. 

In  reciting  a  lease,  it  is  necessary  to  set  it  forth  accurately,  accord- 
ing to  its  legal  effect ;  a  misrecital  will  be  a  fatal  variance.  The 
declaration  should  show  jvhere  the  lands  lie ;  but  it  is  not  necessaiy 
to  be  more  particular  or  certain  than  the  lease  itself.  2  Cro»  134 ; 
Sal.  562. 

Where  the  lessor  sues  the  lessee,  on  a  lease  for  years,  it  is  not 
necessary  to  allege  an  entry  or  occupation  of  the  land  demised,  for 
the  lessee  is  bound  to  pay,  whether  he  enters  or  not ;  but  if  tlie  lessee 
is  merely  tenant  at  will,  it  is  said  to  be  necessary  to  set  forth  an 
entry  and  occupation,  on  account  of  which  alone  he  is  chargeable, 
and  how  long  he  occupied.  Salk.  209.  However,  it  is  held,  that 
Dd}t  will  lie  for  use  and  occupation  generally,  without  setting  forth 
the  particulars  of  the  demise.  6  T.  K.  62.  {See  a  late  statute  of 
this  commonwealth,  1825,  ch.  89,  ^  5,  enabling  lessors  &£c.  to  re- 
cover any  annual  rent  against  lessees  &c.,  by  virtue  of  any  reserva- 
tion, in  any  deed  or  lease,  or  other  contract  &c..  In  tu\  action  of 
Indebitatus  Assumpsit  upon  an  account  annexed,  in  which  shall  be 
summarily  set  forth  the  date  of  the  deed,  lease,  or  other  contract, 
and  the  premises  out  of  which  &c.  and  at  what  time  such  rent  be- 
came due  and  payable.)  In  declaring  for  rent  payable  quarterly 
&c.,  the  plaintiff  may  sue  for  each  periodical  sum,  as  soon  as  it  be- 
comes due  ;  but  he  cannot  sue  for  any  part  of  such  periodical  sum, 
without  showing  that  the  rest  is  satisfied,  or  that  he  has  a  right  to  ap- 
portion the  rent.    Where  the  lessor  sues  the  lessee,  be  grounds  his 
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action  on  the  contract,  and  -the  action  is  trani^tory,  and  'may  be 
brought  in  any  county  that  is  consistent  with  statute  regulations. 
But  where  the  lessor  sues  the  assignee  of  the  term,  or  the  executor 
of  the  lessee,  and  where  the  assignee  of  the  lessor  sues  the  lessee  or 
his  assignee,  the  action  is  grounded  merely  on  privity  of  estate,  and 
must  be  brought  in  the  county  where  the  lands  lie.  See  1  Wils.  165 ; 
2  Salk.  651 ;  2  Stra.  776.  If  the  plaintiff  sues  as  assignee  of  les- 
sor, be  should  show  a  good  assignment  by  deed,  3  Lev.  155  ;  Stra. 
814;  Ld.  Ray.  1536 ;  1  Saund.  112.  For  here  the  assignment 
cannot  be  good  without  deed.  In  strictness  the  plaintiff  should 
show  expressly  what  rent  is  reserved,  and  when  it  oecame  due.  1 
Sal.  139  ;  Cro.  Eliz.  262. 

The  statute  of  Ib^O  was  Intended  to  fsicilhate  the  collection  of  - 
rents  on  leases  by  deed,  by  enabling  the  lessor  to  commence  the 
familiar  action  of  indebitatus  Assumpsit  for  them,  on  an  account  an- 
nexed. But  it  is  probable,  that  most  experienced  practitioners 
would  prefer  the  action  of  Debt,  or  Covenant,  according  to  the  cir- 
cumstances of  each  particular  case,  not  only  because  the  law  is 
pretty  well  settled  and  understood  in  these  two  last  actions,  but  be- 
cause technical  difficulties,  in  practice,  are  very  apt  to  arise  from  a 
resort  to  such  anomalous  remedies. 

It  seems  an  under  lessee  cannot  be  sued  in  Covenant,  nor  even  in 
Debt,  on  the  lease,  since  there  is  neither  privi^  of  contract  nor  of 
estate  between  the  original  lessor  and  him,  to  sustain  the  action. 
Cowp.  R.766. 

DECLARATIONS  IN  DEBT  FOR  RENT. 

In  a  plea  of  debt ;  for  that  the  plaintiff,  on  &c.,  de-  J'®'.'^* 
mised  his  dwellinghouse  and.  garden,  situate  &c.,  to  the  ^ 
said  A  [defendant],  to  hold  and  occupy  for  one  year 
from  that  time ;  in  consideration  whereof,  the  said  A, 
by  his  deed,  dated  &c.,  at  &c.,  in  court  to  be  produced, 
covenanted  to  pay  to  the  plaintiff,  the  sum  of  $ —  rent, 
at  four  quarterly  payments  ;  whereby  the  said  A,  on  &c., 
at  &c.,  became  indebted  to  the  plaintiff  in  the  same  sum, 
rent  as  aforesaid,  for  the  year  then  ending ;  yet,  &c. 

W.  Read. 

For  that  the  plaintiff,  on  &c.,  at  &c.,  demised  to  the  Fonwrton 
said  B,  then  sole,  and  called  A.  B.,  his  shop  &c.,  situ-  TJI^ 
ate  &c.,  to  hold  for  one  quarter  of  a  year,  and  so  from  ^^^ 
quarter   to  quarter  of  a    year   so  long   as  .both  parties  wid  wife, 
pleased,  paying  the  plaintiff  the  sum  of  0 — ,  rent  for 
every  quarter  of  a  year,  so  long  as  she  should  hold  the 
same  tenements ;  by  force  whereof,  the  said  B  entered 
into  the  tenements  aforesaid,  and  held  the  same  until  &c., 
when  the  said  B  and  C  intermarried ;  and  they  have 
held  the  same  tenements  ever  since  their  intermarriage ; 
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and  the  sum  of  ;^— •  for  said  rent,  for  three  quarters  of  a 
year,  ending  &c.,  was  then  behind,  and  doe  to  the  plain- 
tiif  from  the  said  B  and  C  ;  yet,  &c.  R.  Dana. 

fn'iiXn-  '^^  answer  to  P,  guardian  of  A  and  B,  both  of  &c., 
ture,  by  infants,  and  late  guardian  of  C,  of  &c.,  which  A,  B,  and 
*^'^*'^**^*°'  C,  are  the  children  of  S,  late  of  &c.,  in  a  plea  of  debt ; 
for  that  the  said  P,  on  &c.,  at  &c.,  being  guardian  of 
all  said  children  of  the  said  S,  by  a  certain  indenture  of 
that  date,  made  between  the  said  P,  guardian  as  afore- 
said, and  the  said  D,  one  jpart  .whereof  is  in^ow**  ^obo 
produced,  demised,  and  to  farm  let  to  the  said  D,  all  that 
farm  fee,  to  hold  from  that  time  until  &c.,  yielding  and 
paying  the  said  P,  at  the  expiration  of  said  term,  the  sum 
of  $ —  for  the  rent  of  said  tenements  during  that  term  of 
time;  by  force  whereof,  the  said  D  entered  into  the 
same  demised  premises,  and  held  the  same  during  the 
term  aforesaid  ;  and  at  the  expiration  thereof,  there  was 
due  to  the  said  P,  from  the  said .  D,  the  same  sum  of 
j^ —  for  the  r6nt  of  the  demised  premises ;  yet,  &c. 

Forrenton  for  that  the  plaintiff,  by  parol  lease,  on  &c.,  at  &c., 
lease,  to  be  demised  to  the  said  D,  a  house  and  shop,  situate  in  &.c. 
paid  quar-  aforesaid,  to  hold  for  one  quarter  of  a  year  then  next 
ensuing,  and  so  from  quarter  to,  quarter  as  long  as 
both  parties  should  agree,  yielding  and  paying  the  sum 
of  $ —  for  every  quarter  he  should  hold  the  premises  so 
demised ;  by  force  whereof,  the  said  D  then  entered  the 
premises,  and  held  them  until  &c.,  when  the  sum  of  $ — 
rent  became  due,  and  is  still  in  arrear  and  unpaid  ;  where-, 
by  an  action  hath  accrued  to  the  plaintiff,  to  recover  and- 
have  the  same  sum ;  yet  the  said  D  hath  never  paid  the 
same  sum,  but  owes  and  unjustly  detains  it.      Thacher. 

ADoOier.  YoT  that  the  plaintiff,  on  &c.,  at  &c.,  by  a  parol  lease, 
demised  to  the  said  D,  a  house  and  land,  situated  &c.,  to 
hold  for  one  quarter  of  a  year  then  next  ensuing,  and  so 
from  quarter  to  quarter  as  long  as  the  plaintiff  and  the 
said  D  should  agree,  yielding  and  paying,  at  the  expi- 
ration of  every  quarter  she  should  hold  the  premises  so 
demised,  the  sum  of  $ — ;  by  force  whereof  the  said  D 
then  entered  into  the  premises,  and  held  them  until  the 

day  of  &c.,  when  the  sum  of  $ —  for  the  rent  of 

the  same  became  due,  and  still  is  in  arrear  and  unpaid^ 
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whereby  an  action  hath  accrued  to  the  plaintiff  to  recoT*' 
er  and  have  the  same  sqid  ;  yet  the  said  D  has  never 
paid  the  said  sum,  but  owes  and  unjustly  detains  the  same. 

To  answer  to  A.  B*,  of  &c.,  Esq.,  son  and  heir  of  Fo'wntf 
B.  B.,  late  of  &c.,  gentleman,  deceased,  in  a  plea  of  £L». 
debt,  for  that  the  said  B.  B.,  in  his  lifetime,  viz.  on  &c., 
at  &c.,  by  a  certain  indenture,  then  and  there  made  be* 
tween  the  said  B.  B.  of  the  one  part,  and  the  said  D  of 
the  other  part ;  one  part  whereof  is  in  court  to  be  pro- 
duced, the  date  whereof  is  the  year  and  day  last  afore- 
said, demised  &c.,  nnto  the  said  D,  his  executors  &c., 
all  that  &c.,  to  have  and  to  hold  &c.,  unto  the  said  D,  his 

&c.,  from  &c.,  for  and  during  the  full  term  of years 

then  next  ensuing  &c.,  yielding  and, paying  therefor  yearly 
dnring  the  said  term  unto  the  said  B.  B.,  his  heirs  and 
assigns,  the  yearly  rent  of  &c.,  in  four  equal  quarterly 
payments,  on  &c.,  on  &c.,  on  &c.,  and  on  &;c.,  as  by  the 
said  indenture  may  more  fully  appear ;  by  virtue  of  which 
demise,  the  said  D  entered  into  the  said  demised  prem- 
ises, and  was  possessed  thereof  for  the  term  thereof  de- 
mised as  aforesaid,  the  reversion  thereof  belonging  to  the 
said  B.  B.,  his  heirs  and  assigns ;  and  being  so  possess- 
ed, and  the  reversion  thereof  belonging  as  aforesaid,  he 
the  said  B.  B.,  afterwards,  viz.  on  &c.,  at  &c.,  died 
seised  of  such  his  estate  in  the  said  reversion,  at  whose 
death  the  said  reversion,  with  the  appurtenances,  des- 
cended to  the  plaintiff  as  son  and  heir  of  the  said  B.  B. ; 
whereby  the  plaintiff  became  seised  of  the  said  reversion, 
with  the  appuitenances,  and  being  so  seised,  and  the  said  D 
being  so  possessed  of  the  demised  premises,  with  the  ap- 
purtenances, the  sum  of  ;^ —  of  the  rent  aforesaid,  for  one 
year  ending  on  &c.,  became  in  arrear  from  the  said  D  to 
the  plaintiff,  and  still  remains  unpaid  ;  whereby  an  action 
hath  accrued  to  the  said  plaintiff,  to  demand  and  receive  of . 
the  said  D,  the  said  sum  of  ;^ — ;  yet,  though  requested,  &c. 

For  that  whereas  heretofore,  to  wit,  on  &c«,  at  &c.,  Agaimrt  as- 
hy a  certain  indenture,  then  and  there  made,  between  |^|^  ^ 
the  said  plaintiff  of  the  one  part,  and  one  E.  F.  of  the  *«**• 
other  part  (the  counterpart  of  which  said  indenture,  seal- 
ed with  the  seal  of  the  said  E.  F.,  the  plaintiff  now  brings 
here  into  court,  the  date  whereof  is  the  day  and  year 
aforesaid),    the  plaintiff  for  the    consideration   therein 
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mentioned,  did  demise,  lease,  &c«,  to  the  said  E.  F.,  his 
executors  &c.,  all  that  &c.  (here  follow  the  language  of 
the  indenture  to  the  end  of  the  reservation  of  the  rent  on 
which  the  action  is  grounded),  as  by  the  said  indenture, 
reference  thereto  being  had,  will  more  fully  appear ;  and 
the  plaintiff  in  fact  saith,  that  after  the  making  of  the 
said  indenture,  to  wit,  on  &c.,  at  &c.,  all  the  estate  of  the 
said  £•  F.,  in  the  said  demised  premises,  by  assignment 
then  and  there  legally  made,'  came  to,  and  vested  in  the 
said  D  ;  whereupon  and  whereby  the  said  D  entered  in- 
to the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  possessed  thereof,  to  wit,  at  &c. 
aforesaid ;  and  althougn  the  plaintiff  hath  in  all  things, 
well  and  truly  observed  and  performed  all  things  in  the 
said  indenture,  on  his  part  to  be  performed  and  observed, 
yet  protesting  that  the  said  D,  since  the  assignment,  hath 
not  performed  all  things  in  said  indenture,  on  his  part  to 
be  performed,  the  said  plaintiff  in  fact  saith,  that  after 
the  said  assignment,  and  during  the  continuance  of  the 
said  term,  and  whilst  the  said  D  was  so  possessed  of  the 
demised  premises  as  aforesaid,  to  wit,  on  &c.,  at  &c.,  a 
large  sum  of  money,  viz.  jji —  of  the  rent  aforesaid,  for 
three  years  of  the  said  term,  ending  on  the  day  and 
year  last  aforesaid,  became  due  from  the  said  C.  D.  to  the 
plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to  the 
form  and  effect  of  the  said  indenture,  by  the  said  E.  F., 
in  that  behalf  made  ;  by  reason  whereof  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of  the  said  D, 
the  said  sum  of  0 — ;  yet,  though  requested,  &c. 

7.  On  Judgments. 

By  the  act  of  Congress,  May  6,  1790,  ch.  38,  it  is  provided  in 
substance,  ihat  the  records  of  judicial  proceedings  of  each  state,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have,  by  law  or  usage,  in  the  courts  of  the  state 
where  such  records  are  taken. 

The  settled  construction  of  this  section  of  the  act  is,  that  the 
judgment  of  a  state  court  shall  have  the  same  credit,  validity,  and 
effect  in  every  other  court  in  the  United  States,  which  it  had  in  the 
state,  where  pronounced ;  and  that,  whatever  pleas  vtrould  be  good 
to  a  suit  thereon  in  such  state,  and  none  other,  can  be  pleaded  in  aoy 
other  court  in  the  United  States.  See  the  opiniou  of  Chief  Justice 
Marshall,  in  Hampton  v.  McConnd^  3  Wheat.  234.  The  law  is 
laid  down  to  a  similar  effect  by  Mr  Justice  Story,  in  MUis  v.  Dur- 
yee,7  Crancb,481. 
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Thia  simple  {Nroppsition  furnisbes  a  principle,  which  senres  as  a 
master-key  to  unlock  all  the  difficulties  in  relation  to  the  efficacy, 
which  shall  be  allowed  to  the  judgment  of  one  state,  in  the  judicial 
tribunals  of  another.  Suppose,  for  instance,  A  recovers'  judgment 
against  B,  in  MassjTthusetts,  and  afterwards  sues  B  on  the  judgment 
m  New  York,  of  what  pleas  may  B  avail  himself,  supposing  circum- 
stances to  bear  him  out  ?  He  may  plead  any  plea  that  he  mieht 
plead  to  a  suit  on  the  same  judgment  in  Massachusetts,  as,  1.  Jvb 
such  record  ;  tbis  the  plaintiff  may  answer,  by  replying  and  produc- 
ing an  exemplification  of  the  record.*  2.  He  may  plead  to  the  ju- 
risdiction of  the  court  before  whom  the  original  judgment  against 
him  was  recovered  ;  as  if  the  judgment  in  Massachusetts  was  ren- 
dered before  a  Justice  of  the  Peace  for  a  greater,  amount  of  damages 
than  $20  &c.  Or  he  might  show  that  he  was  not  within  the  juris- 
diction of  the  court,  when  the  suit  was  commenced,  or  at  any  time 
afterwards;  in  which  case  his  property  only  which  was  within  the  juris- 
diction at  that  time,  and  not  his  person,  or  his  other  property,  would  be 
bound  by  the  judgment.  3.  He  might  plead  that  the  judgment  was  ob- 
tained against  him  by  fraud,  and  that  he  never  had  any  actual  or 
constructive  notice  of  the  suit..  4.  He  might  be  allowed  to  show,  that 
he  had  paid  the  judgment  &c.,  or  that  it  was  released,  or  satisfied  by 
a  levy^  &c.  These  pleas  going  to  show,  that  the  judgment  was  ei- 
ther void,  or  was  satisfied  or  released,  he  might  plead  in  the  courts  of 
the  state,  where  judgment  was  obtained,  and  consequently  might 
avail  himself  of  them,  in  any  other  court  of  the  United  States,  where 
he  happened  to  be  sued,  fiut  he  would  not  be  allowed  to  object  to  or 
to  inquire  into  the  consideration,  on  which  the  judgment  was  originally 
recovered,  as  he  perhaps  would,  in  the  case  of  a  foreign  judgment  > 
nor  would  he  be  permitted  to  show,  that  the  court  had  decided 
wrong,  supposing  the  merits  of  the  case,  and  the  person  and  the  es- 
tate of  the  defendant  to  be  within  the  jurisdiction  of  the  court,  mak-> 
ing  the  decision.  For,  these  he  could  not  plead  or  show,  in  an  ac- 
tion on  the  judgment,  brought  in  the  same  court  where  the  judg- 
ment was  recorered.     Qi^ere,  fyc. 

See  the  following  references ;  9  Mass.  R.  462  ;  4  Cranch.  442 ; 
6  Wheat.  129  ;  1  D^.  261  ;  15  Johns.  121. 

Where  suits  on  foreign  judgments  are  brought,  whether  they  are 
only  prima  facie  evidence  of  a  debt,  or  whether  they  are  candusivcj 
except  when  liable  to  the  objections  of  fraud,  want  of  jurisdiction, 
be.,  does  not  seem  setded.  See  Mass.  R.  273,  See  1  Starkie  an 
EvideneCyp.  214,  with  ihs  notes  on  these  topics^  by  the  learned  edi^ 
ioTy  Mr.  Metealf. 

DECLARATIONS  IN  DEBT  ON  JUDGMENT. 

In  a  plea  of  debt;  for  that  the  said  plaintifT,  by  the  onjudg. 
consideration  of  our  justices  of  our  court  of  C.  P.,  held  SoSLSa 
within  and  for  our  county  of  &c.,  on  &c.,  recovered  judg-  Pte~. 
ment  against  the  said  D,  by  the  nanae  of  D.  D.,  of  &c., 
for  die  sum  of  ^100  damages,  and  ^10  costs  of  the 
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saifte  suit,  as  by  the  record  thereof,  now  remaining  in  said 
court,  appears ;  which  said  judgment  is  in  full  force,  and 
not  reversed,  annulled,  or  satisfied ;  whereby  an  action 
hath  accrued  to  the  said  plaintiff,  to  ha^ie  and  recover  of 
the  said  D,  the  said  several  sums  of  ;^100,  and  of  ;^I0, 
amounting  in  the  whole  to  j^llO ;  yet  the  said  D,  though 
requested,  hath  never  paid  the  same,  but  wholly. refuses 
^    so  to  do,  .  F.  Dana. 

Note.  If  the  action  is  on  a  judgment  of  a  court  in  another  state, 
BBjf  **  a  copy  whereof,  duly  authenticated,  the  said  plaintiff  here  in 
court  produoeth."    U.  S.  L*  1  vol.  115. 

If  judgment  is  satisfied  in  part,  say,  "  which  said  judgment  remains 
in  full  force  and  unsatisfied  in  part,  to  wit,  for  the  sum  of  $ — ,  al- 
though our  writ  of  execution  hath  issued  thereupon,  which  is  retume4 
into  our  said  court,  satisfied  in  part  only,  to  wit,  for  the  sum  of  $ — ^ 
whereby  an  action  hath  accrued  to  the  plaintiff,  to  demand  and  recov- 
er of  the  said  D,  the  said  sum  of  $ — ,  with  the  sam  of  d&c.  more  for 
the  writ  aforesaid ;  yet  the  said  D  hath  not  paid  either  of  the  two  last 
mentioned  sums,  though  requested,'  but  detains  them."    FHrsi  Edit, 

R.  Dana. 

^*j^^-  For  that  the  said  plaintiff,  by  the  consideration  of  our 
8.  J.  Court  justices  of  our  S.  J.  Court,  holden  at  &c.,  on  &c.,  ["by 
adjournment  from  &c.,  then  next  preceding,^'  if  soj  re- 
covered judgment  against  the  said  R,  B.,  for  the  sum  of 
j^lOOO  damages,  and  ;^20  costs  of  suit,  as,  by  the  record 
thereof  in  the  same  court  remaining,  appears ;.  since 
which,  the  said  B.  B.  is  deceased,  and  administration 
of  his  estate  is  duly  committed  to  the  said  D,  and  the 
said  judgment  still  remains  in^  full  force  ;  and  the  several 
sums  aforesaid  are  still  due  and  unpaid ;  whereby  an 
action  hath  accrued  to  the  said  plaintiff,  -to  have  and  re- 
cover the  same  out  of  the  estate  of  the  said  B.  B.  in  the 
hands  of  the  said  D,  his  administrator  as  aforesaid  ;  yet 
though  often  requested,  the  said  D  hath  never  paid  the 
same,  but  refuses  so  to  do.  Trowbridge. 

NoTB.  If  on  Justice's  judgment,  say,  **  for  that  the  said  A,  on  A'C, 
at  dtrC,  before  G.  0.  Esq.,  one  of  the  Justices  of  the  Peace  within  and 
for  the  county  of  &c.,  by  the  consideration  of  said  justice,  recovered 
judgment  against  the  said  D  for  the  sum  of  $10  debt  or  damage,  and 
$2  costs  of  suit,  as  by  the  record  thereof  remaining,  more  fully  q>- 
pears,"  ^c.  [as  before.]     First  Edition, 

'Great  care  is  necessary  in  setting  forth  the  particulars  of  a  judg- 
ment ;  for  where  there  was  a  judgment  for  <£288.  0^;.  Id.  and  debt  was 
brought  for  ^£288,  omitting  the  penny,  it  was  held  to  be  a  fatal  vari- 
ance, and  not  to  be  cured  by  a  remiitit  of  the  penny.  Strange's  R.  1 17  i. 
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7.  Debt  on  Statutes. 

m 

Where  a  Statute  is  made  for  the  remedy  of  any  injury,  mischiefi 
or  grievance,  an  action  lies  by  the  party  grieved,  either  by  the  ex- 
press words  of  the  Statute,  or  by  implication.  This  action  is  con- 
sidered as  a  remedial  action,  and  not  as  a  penal  one,  and  the  dam- 
ages are  considered  in  the  light  of  a  compensation  for  an  injury  sustain* 
ed,  and  not  as  a  penahy,  10  Co.  75,  b  ;  2  T.  R.  164.  Where  a  pen- 
alty, or  damages,  is  given,  or  a  remedy  provided  by  a  Statute,  in  gen- 
eral terms,^  for  a  grievance,  the  party  aggrieved  alone  shall  have  aa 
action  on  the  Statute  for  it,  and  without  saying  qui  tarn.  2  Inst.  486| 
650 ;  Mod.  Cases,  26,  27. 

Where  a  particular  mode  of  redress,  form  of  action,  or  manner  of 
declaring  is  pointed  out  in  a  Statute,  that  must  be  strictly  observed. 
But,  where  no  particular  form  of  action  is  designated,  if  the  Statute 
gives  damages  to  the  party  aggrieved,  he  may  recover  these  in  an 
action  on  the  Statute,  in  the  nature  'of  an  action  on  the  Case,  as  for  a 
tort ;  but,  if  a  particular  penalty  is  imposed  by  the  Statute,  it  is  more 
agreeable  to  analogy,  to  bring  an  action  of  Debt. 

If  a  Statute  gives  a  penalty  to  every  one  who  will  sue,  a  Que  iam 
action  lies  by  the  informer.  2  Lev.  237.  But  a  common  informer 
can  sue  on  bis  own  account,  only  where  that  privilege  is  given  him 
by  the  Statute,  in  express  words,  or  by  necessary  implication.  Stra. 
.828;  5  East's  R.  313,  In  such  case,  the  person  who  first  com- 
mences a  popular  action,  attaches  a  right  in  himself,  which  no  subse- 
quent suit  can  devest.     6  Jolins.  R.  102. 

Of  the  nature  of  a  Qui  Tarn  action, 

A  qui  ^m  action  is  the  suit  of  the  informer,  and  therefore  he  may 
be  non-suited.  3  Lev.  398 ;  Lutw.  196.  If  the  informer  die  after  ver- 
dict, his  executor  or  administrator  shall  have  judgment  for  his  moiety* 
Hard*  161.  It  is  discretionary  with  the  court  to  permit  a  penal  ac- 
tion, brought  by  a  common  informer,  to  bp  compounded.  1  Wife.  79. 
But  it  seems  otherwise  in  a  qui  tarn  action,  brought  by  the  party 
a^rieved,  without  whose  consent  it  cannot  be  done.  It  is  a  gen- 
eral rule,  in  compounding  penal  actions,  to  require  the  part  of  the 
king,  people,  &£c.,  to  be  first  paid,  unless  there  appear  some  special 
circumstances  to  the  contrary.  10  Johns.  R.  118;  4  Bur.  1929; 
2  Bl.  R*  1154.  Under  favorable  circumstances  a  penal  action 
may  be  compounded  ajier  verdict.  1  B.  &  P.  18.  If  process  is  not 
sued  out  within  the  time  limited  by  the  Statute,  no  Debt  vests  in  the 
informer,  and  therefore  the  defendant  h  not  obliged  to  plead,  that  the 
time  limited  has  expired.  3  T.  R.  11.  In  actions  on  penal  Statutes 
the  defendant  may  pay  the  penalty  into  court  with  costs.  Bui.  N. 
Prius,  197. 

Of  the  manner  of  declaring  in  actions  on  Statutes. 

If  a  Statute  gives  a  remedy,  for  a  matter  which  was  actionable  at 
common  law,  without  expressly  or  by  necessary  implication,  taking 
away  the  common  kw  remedy,  the  action  may  be  brought  either  at 
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commoo  law,  or  on  the  Statute.  2  Inst.  200.  If,  in  siich  case,  the  in- 
former or  plaintiff  means  to  rely  on  the  Statute,  he  must  recite  so 
^  much  of  it,  as  is  necessary  to  show  the  grounds  of  his  action,  if  it  is  a 
private  Statute ;  or,  if  it  is  a  public  one,  he  must  refer  to  it,  otherwise  it 
will  be  a  waiver  of  his  remedy  on  the  Statute,  and  he  will  be  obliged 
to  rely  on  his  remedy  by  the  common  law,  or  fail  in  his  action.  It  was 
usual  anciently  to  set  out  the  Statute,  on  which  the  action  was 
grounded,  although  a  public  one,  of  which  the  courts  were  bound  to 
take  notice  without  pleading,  but  even  then  it  was  not  held  necessary, 
to  rehearse  any  more  than  sufficient,  to  show  on  what  the  plaintiff 
grounded  his  action,  or  which  was  applicable  to  the  matter  in  ques- 
tion. And  accordingly,  it  was  held  sufficient  to  say,  '*  that  it  was, 
among  other  things,  enacted,"  &c.  Com.  Dig.  (2  S.  3.)  But  now 
it  is  held  inexpedient  to  recite  any  part  of  a  public  Statute,  as  a  mi&- 
recital, is  always  dangerous;  and,  if  in  a  material  part,  is  usually 
fatal ;  especially  if  the  declaration  concludes,  with  referring  to  the 
Statute  so  erroneously  rehearsed,  by  saying,  "  contrary  to  the  form 
of  the  Statute  aforesaid."  If,  therefore,  it  is  thought  expedient  to 
recite  any  part  of  the  Statute,  the  declaration  should  always  con- 
clude with  ^'  contrar}'  to  the  form  of  the  Statute  in  this  case  made 
and  provided ;"  for  these  words  will  aid  tlie  declaration,  and  any 
public  act  (if  there  be  any)  which  furnishes  a  foundation  for  the  ac- 
tion, will  be  considered  as  referred  to ;  and  the  misrccital  of  the 
Statute  will  be  rejected  as  mere  surplusage.  Lut.  140;  Com.  Dig. 
Pleader,  (2  S.  10.) 

So  also,  where  the  action  is  sustainable  at  common  law,  and  the 
declaration  concludes  *'  against  the  statute  or  statutes,"  &c.,  and  the 
Statutes  have  been  misrecited,  or  incorrectly .  referred  to,  or  there  is 
no  Statute  in  fact,  in  relation  to  the  subject,  those  words  in  the  de- 
claration shall  be  rejected  as  surplusage,  and  the  actiog  shall  be 
maintained  at  common  law.  See  Sal.  212 ;  Com.  Dig.  Action  upon 
Statute  (C). 

If  a  statute  creates  a  new  offence,  of  which  the  common  law 
takes  no  notice,  it  must  be  Referred  to  in  an  action  grounded  upon  it. 
An  omission  wUl  be  fatal  even  after  verdict. 

If  the  action  is  grounded  on  several  Statutes,  to  say  "  against  the 
form  of  the  Statute,"  is  bad. 

So  if  it  is  grounded  on  one  Statute,  and  the  declaration  concludes, 
"  against  the  form  of  the  Statutes,"  it  will  be  bad.  But  if  there  are 
two  Statutes,  the  latter  of  which  is  merely  explanatory  of  the  former, 
to  say,  "  against  the  form  of  the  Statute,"  will  be  good. 

It  should  appear  in  the  declaration,  on  reference  to  the  Statute, 
that  the  act  or  the  omission  complained  of,  constitutes  the  offence 
prohibited  or  contemplated  in  the  Statute.  If  there  is  any  excepdon, 
m  the  clause  .which  declares  or  defines  the  offence,  it  must  appear, 
by  averment  or  otherwise,  that  the  defendant  is  not  within  such  ex- 
ception. But  if  the  exception  is  in  any  other  section,  by  way  of  pro- 
viso or  otherwise,  it  is  not  necessary  to  notice  it  in  the  declaration  ; 
and  the  defendant,  if  he  would  have  the  advantage  of  the  exception, 
must  set  it  forth  in  his  plea  and  show  himself  within  it.  1  T.  R.  141, 
320;  6  T.  R.  659  ;  1  Ld.  Raym.  120;  6  Taunt.  2;  4  Johns.  R. 
.      194;  13  Johns.  R.  428. 
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In  setting  forth  the  grievance  or  injury  against  which  the  Statute 
is  provided,  it  is  not  only  the  safest,  but  much  the  easiest  way  to 
adopt  the  language  of  the  Statute  itself.  There  is  less  danger  of 
mistaking  the  sense,  and  an  inaccuracy  of  expression  which  is  copi- 
ed from  a  Statute,  will  be  viewed  by  the  court  with  much  more 
indulgence,  than  if  originating  ,with  the  pleader  himself.  The  for- 
mer, however  inaccurate  it  may  be,  if  intelligible  at  all,  must  be 
respected  and  observed  by  the  court ;  otherwise  the  Statute  is  ver- 
tually  repealed ;  but  the  latter  will  usually  be  fatal,  as  not  showing 
that  the  act  complained  of,  is  within  the  purview  of  the  Statute. 

With  regard  to  the  manner  of  naming  the  plaintiff  in  the  declara- 
tion, it  should  be  observed,  that  where  a  penalty  is  given  to  a  party 
grieved,  he  may  sue  in  his  own  name,  describing  himself  merely  as 
he  would  do  in  a  common  action  of  Debt.  This  remark  also  applies 
where  the  whole  penalty  is  given,  ^'  to  him  who  shall  sue  for  the  same." 
He  too  declares  m  Debt  as  in  common  form.  But  where  half  only 
of  the  debt  is  given  to  him  wjio  will  sue  for  the  same,  and  the  rest  to 
the  poor  of  a  town,  or  to  the  use  of  the  commonwealth  &c.,  it  is 
necessary  that  this  party  in  interest,  should  be  described  in  tlie  de- 
claration, with  all  convenient  certainty. 

In  what  c&unty  the  action  on  a  penal  or  remedial  Statute  shall  be 

brought. 

By  Stiatute  1788,  ch.  12,  ^  2,  all  actions  on  the  behalf  of  any 
informer,  or  on  the  behalf  of  the  commonwealth  and  any  informer, 
must  be  brought  in  the  county  where  the  offence  was  committed. 
Otherwise  the  plaintiff  or  informer  must  be  nonsuited.  Whether  this 
Statute  extends  to  an  action  brought  on  a  Statute  by  the  aggrieved 
party,  does  not  seem  clear.  Under  the  Statute  18  Eliz.  5,  making 
a  provision  neariy  similar,  a  party  iRggrieved  was  held  not  to  be 
obliged  to  commence  his  action  in  the  particular  county  where  the 
grievance  was  committed,  though  a  common  informer  wap  under 
that  necessity.     1  Sal.  130. 

DECLARATIONS  IN  DEBT  ON  PENAL  STATUTES. 

To  answer  to  A.  B.  of  A  fee,  Esq.,  who  sues  this  ae-  l^^' 
tion,  as  well  for  the  poor  of  the  said  town  as  for  himself,  M^ 
in  a  ptea  of  Debt,  for  that  the  said  D,  on  &c.,  at  &c.,  IJ^tteJS^a 
occupied  and  improved  a  certain  building,  in  a  certain  pwtof  Ae 
part  of  the  said  town  of  A,  the  same  being  a  maritime  i^  a'marf- 

town  of  this  commonwealth,  to  wit,  on street,  so  ^^^J^; 

called,  for  the  business  and  employment  of  a  keeper  of  a  direction  of 
livery  stable,  and  has  continued  to  occupy  and  improve  men?**^*' 
said  building,  ^s  a  livery  stable,  and  for  the  business  and 
employment   appertaining    thereto,    and    has   been   the 

keeper  thereof  ever  since  the  said  first  day  of ,  to 

the  day  of  the  purchase  of  the  plaintiff  ^s  writ,  and  includ- 
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ing  the  day  of  the  purchase  thereof,  in  a  part  of  the  said 

town  of  A,  to  wit,  on street,  being  a  part  of  the 

said  town,  in  which  the  selectmen  of  said  town,  or  the 
major  part  of  them,  had  not  at  any  time  heretofore,  direct- 
ed and  determined  that  the.  said  building  might  be  occupied 
and  iinproFed  as  a  lirery  stable,  and  for  the  business  and 
employment  relating  thereto;  contrary  to  the  form  of 
the  Statute  in  such  case  made  and  provided ;  and  the 
plaintiff  avers,  that  the  said  D,  so  occupied  and  improved 
the  building  aforesaid,  for  the  business  and  employment 
of  a  keeper  of  a  livery  stable  as  aforesaid,  for  the  space 
of  two  months  ;  whereby,  and  by  force  of  the  Statute  in 
such  case  made  and  provided,  the  said  D  has  forfeited 
the  sum  of  J^50  for  every  month,  he  so  occupied  the  said 
building  as  a  livery  stable,  as  aforesaid,  and  amounting  in 
the  whole,  to  the  sum  of  ^100,  and  by  force  of  the  Stat- 
ute in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  plaintiff  to  demand  and  recover  of  the  said 
D  the  said  sum  of  ^^100,  one  third  part  thereof  to  the 
said  plaintiff's  own  use,  and  the  other  two  third  parts 
thereof  to  the  use  of  the  poor  of  the  said  town  of  A ; 
yet  the  said  D,  though  often  requested,  has  never  paid 
the  same,  but  unjustly  detains  itj  to  the  damage  of  the 
plaintiff,  (who  sues  as  aforesaid). 

Note.     It  should  be,  awes  (Kid  detains  Spc^  or  wkoUy  rrfuses  so  t0 
do,  as  in  Assumpsit 

foTa^-       For  that  whereas,  by  a  certain  act  made  by  &c.,  en- 
•i^forcar-  titled  *&c.,  it  is  enacted,  that  every  master,  &c.  [reciling 
i^^ntice  ^  clause  verbatim];  yet  the  said  D,  notwithstanding 
to  ^        the  act  aforesaid,  on  &c.,  being  then  bound  on  a  fishing 
consent  of  voyage  to  Cape  Sables,  at  M  aforesaid,  took  and  rcceiv- 
dl^ltot'**  ®^  ^^  apprentice  of  the  plaintiff,  named  &c.,  under  the 
1784,  ch.    age  of  twenty-one  years,  on  board  the  schooner  called  &c. 
''^  §  11-     thereof  the  said  D  then  and  there  was  master,  bound  out 
to  Cape  Sables  on  a  fishing  voyage  as  aforesaid,  and  im- 
mediately set  sail  in  said  schooner,  and  carried  and  trans- 
ported out  of  this  government  the  said  apprentice  therein, 
without  the  consent  of  the  plaintiff,  his  master  as  afore- 
said, against  the  form  of  the  act  aforesaid ;  by  reason 
whereof,  and  by  force  of  the  Statute  in  that  behalf  made 
and  provided,  the  said  D  hath  forfeited  the  sum  of  0 — , 
one  moiety  to  the  use  of  this  government,  and  the  other 
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moiety  to  the  plaintiff,  who  sues,  as  well  for  this  govern- 
ment as  for  himself;  yet  the  said  D,  though  often  re- 
quested,* refuses  to  pay  the  same.  Overing. 

Note.  The  statute  makes  use  of  the  word,  *' government  ;*'  oth- 
erwise it  would  hare  seemed  more  proper  to  have  said  '^  common- 
wealth." Probably,  however,  either  will  answer.  For  if  *'  this  gov- 
ernment'^  means  *'  this  commonwealth,"  then  it  is  obviously  sufiir 
cient ;  but,  if*'  this  government,"  does  not  mean  "  this  commonwealth," 
then  the  words  must  be  senseless  and  inoperative. 

For  that  whereas  the  plaintiff,  on  &c.,  at  &c.,  played  For  money 
with  the  said  D  at  a  game  of  cards,  called  &c.,  and  the  ddvldlT" 
said  D,  at  the  said  time,  won  of  the  plaintiff  at  said  pby,  jj*®  p^""' 
the  sura  of  % — ,  contrary  .to  an  act  of  this  commonwealth,  under  the 
entitled  "  an  act  to  prevent  gaming  for  money  or  other  fj™^"*^^. 
property."     And  the  plaintiff  then  and  there  paid  the  cover  back 
said  D  the  sum  so  lost ;  whereupon  the  plaintiff  saith,  S^i^y.*^' 
that  the  said  E),  at  &.C.,  aforesaid,  received  the  said  sum  TWsj^tion 
for  the  use  of  the  plaintiff,  and  that,  according  to  the  form  ^i^t 
of  the  aforesaid  act,  an  action  accrues  to  the  plaintiff  to 
sue  the  said  D  for  the  said  sum,  and  to  recover  the  same 
of  him ;  yet  the  said  D,  though  requested,  hath  not  paid 
the  said  sum,  but  wholly  refuses  so  to  do.     See  1  IMly^ 
168.  Gridley. 

First  Count  for  money.     For  that,  on  &c.,  at  &c.,  Ottttow, 
the  said  D  received  to  the  use  of  the  plaintiff  and  the  ^ly^^' 

poor  of  the  said  town  of  S, shillings,  being  so  much  fj""*\ 

money  lost  by  one  J.  W,,  a  minor  and  servant  of  the  tionof 
plaintiff,  to  the  said  D,  more'  than  three  months  next  be-  ^®^** 
fore  the  commencement  of  this  suit,  by  gaming  and  play- 
ing at  cards  with  said  D,  and  which  money  so  lost  was 
then  and  there  paid  to  the  said  D,  the  winner  thereof; 
actd  the  said  J.  W.  hath  commenced  no  suit  therefor, 
%f  hereby,  and  by  force  of  an  act  &c.^  made  &g.,  entitled 
&c.,  an  action  hath  arisen  to  the  plaintiff,  according  to 
the  form  of  ^aid  act,  to  demand  and  recover  of  the  said 

D  the  said  sum  of shillings  and  &c.,  being  treble  the 

Talue  thereof,  amounting  in  the  whole  to  &c.,  one  moiety  ch^ss.     ' 
thereof  to  the  plaintiff's  own  use,  and  the  other  moiety 
to-  the  use  of  the  poor  of  the  said  town  of  S. 

And  for  that,  on  &c.,  at  &c.,  the  said  D  to5k  and  con-  Another 
Terted  to  his  own  use,  a  watch  &c.,  all  of  the  value  of  ^**J^?|^ 
&c.,  and  being,  until  said  conversion  thereof,  the  proper  the'vaiue^ 
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lost  at  goods  of  one  J.  W.,  which  he  lost  to  said  D,  at  &c«,  cm 
gaming,  ^y^^  same  day,  being  more  than  three  months  next  before 
the  commencement  of  this  action,  by  gaming  and  play- 
ing at  cards  there,  with  said  D,  and  which  goods,  so  lost, 
were  then  delivered  and  paid  to*  the  said  D,  the  wioner 
thereof;  and  the  said  J.  W.  hath  commenced  no  suit 
therefor ;  whereby,  and  by  force  of  an  act  &c.,  made 
&c.,  entitled  &c.,  an  action  hath  accrued  to  the  plaintiff, 
according  to  the  form  of  said  act,  to  demand  and  recover 
of  the  said  D  the  said  sum  of  $ — ,  .together  with  the  sum 
of  &c.,  being  treble  the  value  of  said  goods  lost  as  afore- 
said, amounting  in  the  whole  to  the  sum  of  $ — ,  one 
moiety  thereof  to  the  use  of  the  plaintiff,  and  the  other 
moiety  thereof  to  the  use  of  the  poor  of  said  town  of  S ; 
yet,  though  requested,  the  said  D  hath  not  paid  the  said 
suras,  or  either  or  any  of  thenv,  but  refuses  so  to  do;  to 
the  damage  of  the  plaintiff,  who  sues,  &c. 

W.  PtNCHON. 

Note.  In  Lynall  v.  Longbetham,  2  Wils.  36,  the  declaration  only 
stated,  that  the  plaintifTlost  the  money  to  the  defendant,  '*  by  betting  on 
the  side  of  one  J.  C,  at  a  certain  game  called  a  foot  race ;"  and  on  ar- 
gument the  court  adjudged  that  the  declaration  should  have  stated, 
that  the  said  J.  C.  was  playing  2X  the  game  ;  for  the  statute  was  penal, 
and  therefore  judgment  was  for  the  defendant.  Qu<Bre,  if  in  the  abore 
declarations  the  name  of  the  game  should  not.be  added  ?  8ee  Stra. 
493,  (1st  edition!) 

Formoney  For  that  One  C  of  &c.,  on  &c,,  at  &c.,  played  with 
^J^  the  said  D,  at  a  game  of  cards,  called  &c.  And  the  said 
and  pena-  £)  then  and  there,  at  the  said  play,  won  of  the  said  C 
the  sum  of  ^ — ,  contrary  to  an  act  of  this  commonwealth, 
entitled,  "  an  act  to  prevent  gaming  for  money  or  other 
property."  Aiid  the  said  C  then  and  there  paid  the  said 
D  the  said  sum  so  lost,  but  has  not  prosecuted  him  the 
said  D,  for  it,  or  the  value  thereof,  nor  received  the  said 
sum,  nor  the  value  thereof,  from  the  said  D ;  whereupon 
the  plaintiff  saith,  that  the  said  D,  at  &c.,  on  &c.,  re- 
ceived the  said  sum  of  0 —  to  the  use  of  himself  the  said 
D  ;*  wherefore,  and  by  the  law  aforesaid,  an  action  hath 
accrued  to  the  plaintiff  to  sue  the  said  D  for  that  sum, 
and  the  same  to  recover  of  him,  and  further  to  sue  for 
and  recover  of  him,  the  said  D,  the  further  sum  of  ^ — , 

*  Q^are.  Under  the  Statute  should  not  this  be,  **  to  the  use  of  hitn,  the  said  C^** 
(the  loser  of  the  money)  I  The  Statute  enacts,  that  the  loser*  may  recover  in  an 
action  for  money  had  and  received ;  iHit  an  infonner  must  sue  in  Debt. 
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to  be  ^i^>osed  of  as  the  aforesaid  aot  directs ;  yet  the 
ssid  D  hath  never  paid  the  said  sums,  or  either  of  thein> 
though  requested  &c. ;  to  the  damage  of  the  plaiatiff, 
who  sues  as  aforesaid,  &c. 

For  that  the  said  D  and  E,  since  the  nfionth  of  &c.,  por  a  pen- 
did  erect  and  build  a  dam  in  H  aforesaid,  across  a  stream  ai^fornot 
there  commoBiy  called  and  known  by  the  name  of  West  ^dfnt 
River  or  Little  River,  being  a  stream  where  the  salmon,  SJSTSd*' 
shad,  and  other  fish)  before  and  until  the  building  of  the  aiewives to 
dam  aforesaid,  usually  passed  up  into  their  natural  ponds  ^^^' 
above,  to  cast  their  spawn;  but  the  said  D  and  £,  or 
either  of  them,  never  made  a  sufficient  passage  way  for 
the  fish  to  pass  up  said  stream,  either  through  or  round 
said  dam ;  nor  did  they  keep  open  any  passageway,  for   . 
the  free  passage  of  the  fish  up  the  stream  aforesaid,  from 
&c.,  to  &c. ;  by  reason  whereof,  the  ss^id  fiish,  during  all 
that  time  and  season,  were  wholly  prevented  from  pass- 
ing up  the  stream  aforesaid,  contrary  to  an  act  or  law  of 
[our  province  of  the  Massachusetts  Bay],  made  &c.,  en- 
titled, ^^  an  act  in  addition  to  an  act  made  to  prevent  the 
destruction  of  the  fish  called  alewives,  and  other  fish ;'' 
whereby  an  action  hath  accrued  to  the  plaintiff  who  sues 
as  aforesaid,  to  have  and  demand  of  the  said  D  and  E, 
the  sum  of  0 — ,  the  one  half  thereof  to  the  use  of  the 
poor  of  the  town  of  H  aforesaid,  and  the  other  half  to 
himself;  yet  the  said  D  and  E,  or  either  of  them,  have 
not  paid  it;  though  often  requested,  but  ui^justly  deny  to 
pay  it ;  to  the  damage  of  the  plaintiff,  who  sues  as  afore* 
sanl,  &c.  Farnham. 

Note.  This  act,  15  G.  II,  is  unrevised  and  unrepealed.  It  may 
be  found  in  the  Appendix  to  the  edition  of  the  laws  (1800),  p.  1020. 
( ist.  fMition.) 

For.  that  the  said  D  on  &c.,  was,  and  ever  since  hath  Another. 
been^  the  owner  and  occupant  of  a  certain  mill-dam,  long 
before  that  time  made  and  erected  across  a  certain 
stream, -in  &c.,  known  by  the  name  of  &c.,  being  a  stream 
where  the  salmon,  shad,  alewives,  and  other  fish  usually 
passed  up  into  their  natural  pond  above,  to  cast  their 
spawn ;  but  the  said  D  hath  never  made  a  suiBScient 
passage-way  for  the  fish  to  pass  up  the  said  stream^  either 
through  or  round  the  said  dam,  from  &c-  to  &c. ;  by  rea- 
son whereof,  the  said  fish  during  all  that  time  and  sea- 
son, were  wholly  prevented  from  passing  up  the  said 
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stream,  oontrarj  to  ntt  act  &c.  9  entitled  &c^ ;  whereby 
an  action  hath  •accrued  to  the  plaintiff,  who  sues  as  aforep* 
said,  to  demand  and  have  of  the  said  D,  the  sum  of  ^— , 
one  half  thereof  to. the^  use  of  the  plaintifT^  and  the  other 
half  thereof  to  the  use  of  the  poor  of  the  town,  of  &c. 

^    R.  Dana, 

NoteI    Prov^  Law,  15  G.  it,  ch.  14  ;  M.  O.  C.  li.  327,  unrepealed ; 
Appendix  to  Mass.  Laws,  (Edition  1800)  1020. 

Forapenp       For  that  the  said  D,  oti,&c,,  at  &;c.,  did  take  divers 
taw'fish  ^iz.  three  alewives,  and  also  did  there,  on  &c.,'  take  di- 
L'ce  wttd  ^^^^  Other  alewives,  viz.    thirty  alewives,  in  a  certain 
Smei!  ^    Stream,  which  empties  itself  into  Ipswich  bay,  so  called, 
in  said  &c.,  not  in  the  proper  place  or  places,  upon  the 
•    said  stream  appointed,  on  &a.  last  past,,  for  taking  ale- 
wives and  other  fish  that  usually  pass  up  the  said  stream, 
to  their  natural  ponds,  to  cast  their  spawn,  by  the  person, 
appointed  in  said  town  of  &c.,  to  see  that  the  passage- 
way for  alewives    and  other  fish  be  kept  open;    and 
not  on  any  day  appointed  by  law  for  takmg  said  alewives 
and  fish ;  whereby  atid  by  force  of  a  law  of  this  com- 
monwealth, made   &c.,^  entitled  &c.,  and  by  force   of 
another  act,  made  &c.,  the  said  D  hath  forfeited  the 
sum  of  ten  shillings  for  each  ofibnce,  amounting  in  the 
whole  to  ;^— ;  and  an  action  hath  accrued,  &c. 

Note.  Thes^  acts  are  unrevlsed.  See  Appendix  to  Mass.  Lawsy 
(1800),  p.  1020,  1022?  15  G.  II. 

Though  the  statute,  on  which  the  Joliowing  Declaration  is  grotaided, 
is  now  rq^ealed^  it  may  not  be  amiss  to  insert  itj  as  being  short,  and  the 
only  one  in  the  booh,  grounded  on  the  statutes  of  the  commonwealth  on 
the  subject. 

Qui  tarn  ^^^  ^^^^  whereas,  on  fee,  at  &.C.,  it  was  corruptly 

for  usury,  and  Unlawfully  agreed  between  the  said  D  and  one  W, 
of  &LC.\  that  the  said  D  should  .bargain  and  loan  to  the 
said  W,  the  sum  of  ;^200,  and  should  allow  and 
give  to  the  said  W,  day  of  payment  therefor  for  the 
space  of  one  year  from  that  time,  and  that  the  said  W» 
at  the  end  of  the  same  term  of  one  yes^r,  should  corrupt- 
ly and  unlawfully  pay  him  the  said  D,  more  interest 
therefor,  than  interest  at  the  rate  of  0Q,  for  the  forbear- 
ance or  giving  day  of  payment  for  ;^  100  for  one  year,  viz. 
that  the  said  W  should,  at  the  end  of  the  said  term  of  one 
year  from  the  day  aforesaid,  give  and  corruptly  pay  the 
said  D  060  for  the  forbearance  and  giving  d^y  of  paymentf 
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for  the  said'  sum  of  ;$f200,  loaued  as  aforesaid,  for  om 
year  next  after  the  day  abovementioned*  And  the  plauh- 
tiff  further  avers,  that  there,  on  &c.  the  said  W  did  cor- 
ruptly and  unlawfully  pay  the  said  D,  and  the  said  D 
did  then  and  there  unlawfully  and  corruptly  receive  of 
the  said  W,  the  sum  of  j^60  according  to  the  corrupt 
agreement  aforesaid,  between  them  made  for  the  said 
forbearance  and  giving  day  of  payment,  for  the  sum  of 
0WO  aforesaid,  loaned  as  aforesaid  for  the  space  and 
term  of  one  year  only,  as  aforesaid ;  all  which  was 
against  the  statute  in  such  ease  made  and  provided.  By 
means  whereof  the  said  D  hath  forfeited  and  ought  to 
pay  the  snm  of  ;$f200,  being  the  value  of  the  money 
loaned  as  aforesaid,  one  moiety  thereof  to  the  use  of  the 
commonwealth,  and  the  other  moiety  to  the  use  of  the 
plaintijfT,  who  sues  for  the  same  as  aforesaid,  and  where- 
of the  said  D  hath  had  due  notice ;  yet  he  hath  never  paid 
the  same  though  requested,  but  owes  and  unj  ustly  detains  it. 

The  two  foUawing  forms  are  introduced  for  the  purpose  of  showing 
the  manner  of  declaring  in  Debt,  on  penal  statutes,  as  practised  in 
Engkmd.  ' 

w 

Middlesex,  to  wit.     -R.  ^S.  who  sues  as  well  for  the  poor  ^J^ 
of  the  parish  of^c,  in  ^c,  as  for  himself  in  this  behalf  t^lnUt^ 
complains  of  L  M.  being  in  the  custody  ^c.  of  a  plea,  J*^' 
that  he  render  to  the  poor  of  the  said  parish,  and  to  the  defendmi 
said  jR,  who  sues  as  aforesaid,  eight  hundred  pounds  of  ^^^'^ 
lawful  money  tJ^.,  which  he  owes  to  and  unjustly  detains  Ari^  ^^ 
from  them.  ed  Five^ 

For  that  one  W.  P.,  from  and  after  the  1st  day  of  i-  c<Hint. 
May,  A.  D.  1711,  that  ia  to  say,  on  &c.,  to  wit,  at  &c., 
did,  at  one  and  the  same  time,  by  playing  at  a  certain 
game  called  Fives,  lose  to  the  said  1.  M.  a  large  sum  of 
money,  to  wit,  the  sum  of  £100  of  lawful  money  &c.,  and 
did  then  and  there  pay  the  same  to  the  said  I.  M. ;  and 
the  said  R.  S.,  who  sues  as  aforesaid,  in  fact  saith,  that 
the  said  W.  P.,  who  lost  the  said  sum  of  £100  as  aforesaid, 
did  not,  within  the  time  in  that  behalf  limited  and  pre- 
scribed, that  is  to  say,  within  three  months  then  next, 
sue  or  with  effect  prosecute,  for  the  said  sum  of  £100, 
so  by  him  lost  and  paid  as  aforesaid  ;  whereby  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  the  said  R.  S.,  who 
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sues  as  aforesaid,  to  sue  for  and  recover  of  and  from  the 
said  I.  M.,  the  said  sum  of  £100,  and  treble  the  value 
thereof,  making  together  the  sum  of  £400,  parcel  of  the 
1.  Count  said  sum  of  £800  above  demanded  ;  and  the  said  Rich- 
ard, who  sues  as  aforesaid,  further  saith,  that  the  said 
I.  M.,  after  the  said  1st  day  of  &c.,  that  is  to  say,  on 
&c.,  to  wit,  at  &c.,  received  to  the  use  of  the  said  W,  P. 
the  further  sum  of  £100  of  like  lawful  money  &c.,  then 
and  there  lost  by  the  said  W.  P.  to  the  said  I.  M.,  at 
one  and  the  same  time,  by  playing  at  a  certain  other 
game  called  Fives,  and  then  and  there  paid  by  the  said 
W.  P.  to  the  said  L  M.     And  the  said  R.  S«  who  sues 
as  aforesaid,  in  fact  farther  saith,  that  the  said  W«  P., 
who  so  lost  the  said  last  mentioned  sum  of  £100  as 
aforesaid,  did  not,  within  the  time  in  that  behalf  limited 
and  prescribed,  that  is  to  say,  within  three  months  then 
next,  sue  or  with  effect  prosecute  for  the  said  last  men- 
tioned sum  of  £100,  so  by  him  lost  and  paid  as  afore- 
said, whereby  and  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  R.  S.,  who  sues  as  aforesaid,  to  sue  for  and 
recover  of  and  from  the  said  I.  M.,  the  said  last  men- 
tioned sum  of  ;^100,  and  treble  the  value  thereof,  making 
together  the  sum  of  £400,  residue  of  the  said  sum  of 
£800  above  demanded ;    yet  the  said  I.  M. ,  although 
often  requested,  hath  not  yet  rendered  the  said  sum  of 
£800  above  demanded,  or  any  part  thereof  either  to  the 
poor  of  the  said  parish,  being  the  parish  where  the  said 
several  offences  were  committed,  or  to  the  said  R.  S., 
who  sues  as  aforesaid,  but  to  render  the  same,  or  any  part 
thereof,  he  the  said  Richard  hath  hitherto  wholly  refus- 
ed, and  still  refuses  so  to  do. 

And  whereas  the  said  T.  G,,  after  the  29th 
day  of  September,  A.  D.  1714,  and  before  the  day  of 
exhibiting  the  bill  of  the  said  L  P«,  who  sues  as  afore- 
said, to  wit,  on  &c.,  at  &c.,  by  and  upon  a  certain  other 
corrupt  contract  and  agreement,  made  by  and  between 
the  said  T.  G.,  and  the  said  T.  D.  and  I.  W.  after  the 
said  29th  day  of  September,  A.  D.  1714  aforesaid,  to 
wit,  on  &c.,  at  &c.,  did  take,  accept,  and  receive  from 
the  said  T.  D.  and  I.  W.  the  sum  of  £9,  18s.  Id.  of 
lawful  money  &c.,  for  the  said  T.  G's  forbearing  and 
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giving  to  the  said  T.  D.  and  I.  W.  day  of  payment  to 
the  said  T.  G,,  of  the  sum  of  £560.  ISs.  hetoTe  then,  to 
wit,  on  the  said  16th  day  of  June,  A.  D.  1784  afore- 
said, at  L  aforesaid,  lent  by  the  said  T.  G.  to  the  said 
T.  D.  and  L  W.,  from  the  said  time  of  the  said  lending 
thereof  in  manner  and  form  following,  to  wit,  the  sum 
of  £300,  part  thereof,  until  the  12th  day  of  September, 
A.  D.  1780,  the  sum  of  £60.  18^.  other  part  thereof,  un- 
til the  17th  day  of  September,  in  the  year  last  aforesaid, 
and  the  sum  of  £200,  residue  thereof,  until  the  22d 
day  of  September,  in  the  year  last  aforesaid,  which  said 
sum  of  £9.  18^.  7^.,  so  taken,  accepted,  and  received 
by  the  said  T.  G.  of  and  from  the  said  T.  D.  and  1.  W. 
as  last  aforesaid,  on  occasion  and  for  the  forbearance 
last  aforesaid,  exceeds  the  rate  of  £6  for  forbearing  of 
£100  for  one  year,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  ;  by  reason  whereof,  and 
by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  T.  G.  hath  forfeited  for  his  said  last  mentioned 
offence,  the  sum  of  £1682,  being  the  treble  value  of  the 
said  £560.  ISs.  so  lent  and  forborne  as  aforesaid,  by  reason 
of  which  said  premises,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  acerued, 
&c.  &c. 
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[^e  Com.  Dig.  Detinue;  also  Pleader,  (2  X.) 

This  action,  which  is  now  nearly  obsolete,  lies  to  recover  specific 
articles,  detained  without  right.  It  may  be  brought  by  him  who  has 
only  a  special  property,  as  a  bailee  ;  or  by  him  who  has  the  general 
property  ;  and  even  although  he  has  never  been  in  possession;  as,  by 
the  heir  f6r  an  heir-loom.  But  where  A  bails  goods  to  B,  and  after- 
wards gives  them  to  C,  C  cannot  maintain  this  action  against  B  to 
recover  them.  Detinue  does  not  lie  against  him,  who  has  never 
been  in  possession  of  the  gctods ;  as,  against  an  executor,  upon  a 
bailment  to  the  testator,  if  the  executor  has  never  come  to  the  pos- 
session of  the  goods.  The  reason  of  which  is,  that,  as  the  judgment 
in  Detinue  is,  that  the  plaintiff  shall  recover  the  specific  articles  of 
the  defendant,  it  would  be  unreasonable,  that  such  a  judgment  should 
be  recovered  of  one,  who  has  never  been  in  possession  of  them.     If 
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« 

ibe  defendant  has  been  once  in  possession  of  the  goocb^  tjioug^  he 
delirers  tbem  over  to  a  third  person  before  aetion  broqght,  this  ao- 
don  may  be  sustained  against  him.  But  it  seems,  if  the  defendant 
finds  goods,  and  afterwards,  before  demand,  loses  tbem  by  accident. 
Detinue  cannot  be  sustained  against  him.  In  order  to  maintain 
this  action,  in  strictness,  the  property  should  be  susceptible  of  a  de- 
jicripttoD  so  certain  as  to  distinguish  it  from  other  property  of  a  suaai- 
'  lar  kind ;  and  therefore,  it  will  not  lie  for  money  generaUifj  because 
one  piece  of  money  is  like  another.  Nor  for  wheat  out  of  a  bag,  or 
the  hke.  But  for  property  which  can  be  identified,  so  as  to  be  taken 
in  satisfaction  of  the  judgment,  this  action  will  lie.  As,  for  money 
taken  in  a  bag ;  or,  taken  in  the  view  of  another,  though  not  in  a  bag  ; 
00,  for  money  marked.  It  is  said,  that  Detinue  will  not  lie,  where 
ihe  defendant  commits  a  trespass  in  taking  the  goods ;  because  by 
the  tortious  taking,  the  property  of  the  plaintiff  is  devested.  But 
muxre  of  this,  for  the  plamtiff  may  waive  the  Trespass ;  and,  if  a  toc^ 
tious  taking  is  sufficient  to  prevent  the  plaintiff  from  recovering,  be- 
cause it  devests  the  property ;  then,  it  the  defendant  is  lawfully  in 
possession,  and  afterwards  upon  demand  made,  he  refuses  to  deliver, 
and  claims  the  goods  as  his  own,  the  property  of  the  plaintiff  would, 
in  like  manner,  be  devested,  and  consequently  he  could  not  there 
inaintain  this  action.  But,  in  such  case  the  plaintiff  can  maintain  no 
•  ncUon,  until  after  demand  made,  and  then  Detinue  is  a  proper  form 
of  action ;  and,  where  the  recovery  of  the  specific  article,  and  not 
damages,  is  the  object  of  the  suit,  is  almost  the  only  action  that 
affi)rds  this  peculiar  remedy.  For  the  action  of  Replevin  was 
CNTiginally  intended  to  afibrd  redress  in  cases  of  an  unlawful  taking 
only;  and  even  now  the  law  does  not  seem  entirely  settled,  that  it 
can  be  maintained  against  ono,  who  has  come  lawfully  to  the  pos- 
session of  goods. 

Of  the  DedarcUion. 

The  declaration  must  be  grounded  on  the  plaintiff's  general  or 
special  property  in  the  goods,  and  should  allege,  either  that  they 
were  casually  lost  and  came  to  tiie  possession  of  the  defendant  by 
.finding,  or,  in  case  of  a  special  bailmenti  "  that  the  plaintiff  being  so 
possessed  of  the  goods  as  aforesaid,  on  &c.,  at  &cc.,  delivered  the 
same  to  the  defendant"  &z;c.,  setting  out  the  bailment  specially. 
Willes,  118}  1  N.  R.  146.  If  the  defendant  obtains  possession  of 
the  ^oods  by  Vfrong^  still  it  may  be  alleged  diat  he  came  to  the  pos- 
session  of  them  fry  ^n^fiTig'.  1  New  Rep.  140.  The  declaration 
should  allege  a  request,  because  the  manner  of  declaring  admits,  that 
die  defendant  came  lawfully  to  the  possession  of  the  goods.  iSee 
Und. 

In  describing  the  goods,  more  certainty  is  required  than  in  Trover ; 
because  in  Trover,  damages  only  are  recoverable  ;  but  in  Detinue, 
as  the  judgment  is  that  the  jjlaintiff  shall  recover  the  specific  article, 
the  declaration  should  describe  it  so  certainly  that  it  may  be  known, 
to  be  delivered  to  the  plaintiff  in  specie.  Co.  Lit.  286,  b  ;  Cro.  Eliz. 
457.    Where  a  number  of  things  are  sued  for,  it  is  proper  that  they 
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«hould  be  separately  valued.    2  Rol.  96.    There  are,  however, 
authorities  to  show,  that  this  is  not  indispensably  reauisite,  and  that 
they  may  all  be  valued  in  gross.  2  Bl.  253«     ^ut  since,  where  the 
articles  are  valued  all  together  in  gross,  if  the  plaintiff  recovers  only 
part  of  them,  there  will  appear  to  be  no  distinct  valuation  of  that 
part,  for  the  ioformation  ol  the  court  or  jury,  there  seems,  in  such 
case,  the  same  reason  for  a  separate  valuation  of  the  part  recovered, 
that  there  would  be,  if  that  part  alone  had  been  sued  for.    It  is  true, 
if  the  plamtiffgets  a  judgment  for  the  whole  of  them,  the  valuation 
in  gross  is  syufficient ;  because  then  the  reason  is  the  same,  as  if  he 
had  sued  for  and  recovered  one  single  article,  valued  in  the  declara- 
tion.    But,  if  he  gets  judgment  for  one  thing  only,  out  of  a  number, 
valued  in  gross,  bow  can  it  be  said  ihat  the  article  recovered,  has  a 
valiie  set  on  it  io  the  declaration  f   If,  therefore,  a  valuation  is  indis- 
pensably necessary,  it  seems  more  safe,  that  each  article  should  be 
separately  valued.     In  Dednue  of  charters  or  title-deeds,  it  is  said 
to  be  nec^sary  to  set  forth  the  plaintiff's  tide  to  the  lands,  to  which 
they  relate,  as  the  deeds  usually  follow  the  title.     Detinue  is  now 
superseded  by  Trover,  which  was  introduced  at  first  on  account  of 
the  law  wager,  anciently  allowed  in  Dednue.   In  other  respects  there 
does  not  appear  to  be  any  very  essendal  difference  between  the  two 
forms  of  action.     In  Detinue  the  gist  of  the  action  is  the  unlawfol 
deUmtion  of  the  plaintiff's  property  from  him.     In  Trover,  the  gist 
of  the  action  is  the  tortious  conversion  of  the  plaintiff's  property  to 
the  defendant's  use.  But  an  unlawful  detention  of  the  plaintiff's  pro- 
perty, that  is  to  say,  a  detenUon  after  demand  and  without  lawful 
cause,  which  will  sustain  an  action  of  Detinue,  is  also  conclusive  evi- 
dence of  such  a  conversion,  as  wiU  sustain  Trover.  In  Trover,  dam- 
ages only  are  recoverable  ;  in  Detinue  the  judgment  is,  that  die  de- 
fendant shall  recover  the  specific  article,  or  the  value  thereof.  Deti- 
nue is  in  the  nature  of  Debt,  and  may  be  joiued  with  it ;  Trover  b 
a  species  of  action  on  the  Case.     Though  Dednue  is  now  rarely 
brought,  yet  cases  occur  where  perhaps  it  will  affi>rd  the  best  re- 
dress ;  and,  as  the  wager  of  law  m  this  commonwealth  would  hardly 
be  allowed,  as  it  is  presumed,  in  Detinue,  or  in  any  other  cases,  ex- 
cept where  expressly  given  by  Statute,  there  seems  to  be  no  objec- 
don  whatever  to  the  revival  of  this  form  of  action,  especially  where 
die  property  detained  has  any  peculiar  value  in  the  plaint^s  esti- 
mation, or,  is  not  of  a  nature  to  have  any  proper  or  adequate  ap- 
praisement in  money. 

In  some  particular  cases  Replevin  may  be  preferable,  because 
there  the  plaintiff  obtains  possession  of  the  article  demanded,  until 
the  right  of  property  is  tried.  But  if  the  defendant  has  doigned  it, 
so  that  it  cannot  be  found ;  or  if  it  has  come  to  his  hands  by  bail- 
ment from  the  plaintiff;  it  will  be  safer  to  bring  Detinue. 

DECLARATIONS  IN  DETINUE. 

.    For  that  the  said  plaintiff,  on  &€.,  at  &c.,  made  his  FordebJn. 
promissory  jiote,  ii»  writing,  with  his  name  thereto  sub-  ^JJ^'J^S^ 
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made  by     sctibed,  by  which  note,  he  the  said  plaintiff  promised  to 
^'^In^rs-  P^y  ^"®  C.  D.  or  order,  at  a  time  therein  mentioned,  the 
ed  to  the     sum  of  j$ —  for  value  received,  and  which  said  note,  he 
s^^T^*    the  said  C.  D.,  then  and  there  indorsed  over  to  the  said 
payment    J) ;  and  though  the  said  plaintiff,  on  &c.,  at  &c«,  fulij 
paid  to  the  said  D,  the  said  sum  of  $ — ,  contained  in  the 
said  note,  according  to  the  tenor  and  effect  of  the  said 
note,  and  after  payment  thereof,  then  and  there  request- 
ed the  said  D  to  deliver  up  the  said  note  to  him,  the 
said  plaintiff;  and  although  the  said  D  then  and  there 
had  the  said  note  in  his  custody ;  yet  he  the  said  D, 
although  often  required,  hath  not  delivered  up  the  said 
note  to  the  said  plaintiff,  but  unjustly  detains  the  same. 
2  Attorney's  Vade  Mecum^  462. 

Fordetain-      Yox  that  the  said  D,  on  &c.,  at  fee,  by  writinsr  under 

Inganad-  .  i    i  •  i  "^     »         •■      i 

jurtmentof  his  hand,  With  his  proper  name  thereto  subscribed,  ac- 
an account,  tnowlcdgcd  to  be  duc  from  him,  the  said  D,'  to  the  said 
plaintiff,  to  balance  their  mutual  accounts,  the  sum  of 
&c.,  and  thereof  the  said  plaintiff^  on  &c.,  at  &c.,  was 
possessed  as  of  hisown  writing,  and  then  and  there  deliv- 
ered the  same  to  the  said  D,  to  be  safely  kept,  and  to  be 
redelivered  to  the  said  plaintiff  on  demand  ;  yet  the  said 
D,  though  often  requested,  hath  not  delivered  the  said 
writing  to  the  said  plaintiff,  but  unjustly  detains  the 
same. 

S«pbMof  ^^  ^  P'®^  ^^  Detinue,  for  that  whereas  the  plaintiff 
an  estate,  heretofore,  viz.  on  &c.,  at  &c.,  was  lawfully  possessed  of 
^e^teintiff  Certain  plans  or  delineations  of  certain  houses  and  lands 
wa8  tenant  of  the  plaintiff,  viz.  a  certain  plan  of  a  certain  tract  of 
land  &c.,  situate  &c.  (here  describe  the  plans  sued  for 
with  all  convenient  certainty),  as  of  his  own  plans  or  de- 
lineations, and  being  so  possessed,  the  said  plaintiff  after- 
wards, viz.  on  &c.,  casually  lost  the  said  plans  and  de- 
lineations out  of  his  possession,  which  thereafterwards, 
viz.  on  the  same  day  came  into  the  hands  and  possession 
of  the  said  D  by  finding  ;  and  the  plaintiff  further  saith, 
that  although  the  said  D  well  knew  that  the  said  plans 
and  delineations  were  the  proper  .plans  and  delineations 
of  the  plaintiff,  and  although  requested  by  the  said  plain- 
tiff, viz.  on  &c.,  at  &c.,  to  deliver  the  same  to  the  plain- 
tiff, yet  the  said  D  hath  not  delivered  up  the  said  plans 
and  delineations  to  the  plaintiff,  but  wholly  refudes  so  to 
do,  and  still  unlawfully  detains  the  same. 
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Note.  The  fi>nn  of  the  judgment  is  thus ;  Therefore  it  is  con^ 
siderefi  hy  the  courts  that  the  said  plaintiff  do  recover  the  said  plans 
and  deUneations  in  the  said  declaration  mentioned,  or  the  value  thereof^ 
together  with  his  damages ,  costs,  and  charges  (rforesaid,  inform  efore' 
said  assessed,  hy  reason  of  the  said  Detinue,  Sfc.     7  Went.  645. 
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Of  Replevin  at  Common  Law, 

This  action  lies  to  recover  goods  and  chattels,  unlawfully  taken 
from  the  possession  of  the  plaintifF,  and  in  which  he  has  a  general 
or  qualified  property.  7  Johns.  140.  It  does  not  lie  for  things  an- 
nexed to  the  freehold,  until  severed.  4  Bac.  Abr.  385  ;  17  Johns. 
R.  116.  It  will  not  lie  for  choses  in  action,  but  only  for  goods  and 
chattels,  which  may  be  delivered  to  the  plaintifF,  and,  if  the  judgment 
is  so,  may  be  returned  to  the  defendant.     It  lies  for  a  ship. 

What  property  or  possession  the  plaintiff  must  have* 

A  sheriff,  who  has  attached  goods  or  taken  them  in  execution^  may 
have  this  action  against  any  one,  who  unlawfully  takes  them  out  of 
his  possession.     14  Johns.  R.  34. 

If  a  cow  distrained  S^c.  has  a  calf,  Replevin  lies  for  the  calf.  F. 
N.  B.  69,  G. 

If  goods  pledged  are  taken  from  the  possession  of  the  pledgee,  he 
may  maintain  this  action.  Co.  Lit.  145.  But  generally,  a  mere 
bailee  cannot  maintain  this  action.     10  Mod.  25. 

A  husband  may  have  Replevin  for  the  goods  of  the  wife,  taken 
before  marriage,  alone,  or  he  may  join  his  wife.  2  Esp.  48  ;  F.  N. 
B.  69,  K. 

So,  an  executor  or  administrator  may  have  this  action,  for  the 
goods  of  the  testator  taken  in  his  lifetime.     See  1  Sid,  81. 

If  cattle  unlawfully  taken  return  to  the  owner,  he  may  maintain 
Replevin  for  the  unlawful  taking.     F.  N.  B.  69. 

Where  the  taking  is  lawful,  if  the  detention' is  unlawful,  in  some 
cases,  the  owner  may  maintain  Replevin^  as  where  cattle  taken  damr 
age  feasant^  are  detained  after  tender  of  amends.  So  in  all  cases 
where,  by  the  unlawful  detention  or  other  act,  the  party  becomes  a 
trespasser  ab  initio.  Some  late  cases  go  the  length,  that  the  action  of 
Replevin  may  be  mainta'ined  in  every  case,  where  the  detention  of 
the  goods  fi*om  the  plaintiff  is  unlawful ;  whether  the  taking  of  the 
goods  by  the  defendant  were  originallv  lawful  or  not.  1 5  Mass.  R. 
359;  16  Mass.  R.  147;  1  Dal,  166.  See  5  Mass.  R.  280;  15 
Johns.  R.  401. 

But,  m  order  to  sustain  Replevin,  the  plaintiff  must  have  a  right  to 
immediate  possessk)n  of  the  goods  &c.  -7  T.  R.  9  ;  3  Pick. '255. 
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By  and  against  tohom  Replemn  lies. 

This  acdon  maj  be  maintained  against  one  who  commaDds  the 
taking,  as  well  as  against  the  unlawful  taker,  and  that,  seFeraUjr  or 
jointly,  at  the  plaintiff's  election.     2  Roi.  431, 1.^. 

So  also  against  one  who  takes  cattle  damage  feasant,  if  detained 
after  tender  of  amends. 

Where  A  is  in  possession  of  a  quantity  of  any  thing,  in  bags,  bar- 
rels, &;c.,  of  which  a  certain  number  belong  to  B,  though  not  mark- 
ed, distinguished,  or  separated  in  any  manner,  and  the  whole  quan- 
tity is  attached  as  property  of  A,  B  may  replevy  the  number  of 
bags  &EC.  which  belong  to  himself,  and  being  all  alike,  may  take  any, 
indifferendy,  to  make  up  his  number.    See  9  Mass.  R.  427. 

But  if  A  and  B  are  tenants  in  common  of  a  chattel,  and  it  is  at- 
tached for  A's  debt,  B  cannot  maintab  Replevin  for  his  moiety, 
whether  the  whde  chattel  is  attached  as  belonging  to  A,  or  only  A's 
moiety.  If  it  appears  from  die  plaintiff's  own  showing,  that  he  is  but 
part  owner,  the  court  will  ex  officio  abate  the  writ.  2  Mass.  R. 
511.  If  A  takes  B's  goods  and  delivers  them  to  C,  B  may  main- 
tain Replevin  against  C.  5  Mass.  R.  280.  But  unless  C  obtains 
the  goods  from  A,  tortiously,  or  with  notice,  qudsre^  if  B  must  not 
make  a  demand  previously. 

But,  under  the  Statute  of  this  commonwealth,  Replevin  lies  for 
goods,  attached  on  mesne  process  or  taken  m  execution,  provided  the 
debtor  in  the  original  suit,  is  not  the,  plaintiff  in  Replevin.     There-  • 
fore,  if  A's  goods  are  taken  in  execudon  for  B's  debt,  A  may  mun- 
tain  Replevin  against  the  officer. 

Where  Replevin  does  not  lie. 

At  common  law  this  action  does  not  lie,  for  goods  in  the  custody 
of  the  law  ;  nor  for  money ;  nor  for  materials  made  up ;  nor  for  am- 
malsyer^c  naita-re.     Bac.  Abr.  (4)  384. 

If  goods  are  taken  beyond  seas  from  the  owner,  and  afterwards 
brought  to  this  country.  Replevin  cannot  be  maintained.  Show.  91. 
The  action  is  local. 

Decisions  under  Massachuseiis  statutes, 

A  writ  of  Replevin  must  be  indorsed.     3  Mass.  R.  199. 

A  Replevin  bond  )s  good,  though  dated  after  the  service  of  the 
writ,  ana  signed  by  some  of  the  plaintiffi;  only.      14  Mass.  R.  313. 

If  plaintiff  lives  in  Middlesex,  defendant  in  Essex,  and  the  taking 
is  in  Suffolk,  under  the  statute  which  requires  "  that  all  personal  or 
transitory  actions"^  must  be  brought  in  the  county  where  one  of  the 
parties  reside,  where  must  Replevin  be  brought  ?  Replevin  is 
not  transitory,  though  it  is  a  personal  action ;  the  clause  must  there- 
fore be  restrained  to  transitory  actions,  and  must  be  construed,  as  if 
it  had  been  said,  all  transitory  actions.  For  aU  transitory  actions  are 
personal.  And  the  word  transitory  is  put  in,  to  show  in  what  sense 
the  word  personal  is  used.  For  the  ellipsis  should  be  supplied  thus, 
**  all  persoiial,  or''  which  is  the  same  thing,  (though  it  be  not  so)  *^tniH 
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flitory  aodoos.'*  Re(Aem  mast  therefore  be  brought  m  Sid^, 
where  the  taking  happened.  See  7  Mass.  R«  353.  But  if  goods 
are  taken  in  Su&lk  and  carried  into  Essex,  Replevin  may  be  brought 
in  either  county.     I  Str.  507 ;  2  B.  &  P.  481. 

Though  the  Replevin  bond  shouM  be  taken  for  more  than  double 
the  v^lue  of  the  goods  named  in  the  writ  of  Replevin,  it  is  no  ground 
to  quash  the  writ,     8  Mass.  R.  153. 

>  If  the  officer  takes  ther  goods  from  the  defendant's  possession,  be^ 
fore  the  plaintiff  executes  the  bond,  but  does  not  deliver  them  to  thel 
plaintiff  until  after  it  is  executed,  it  is  sufficient.  7  Mass.  R.  97* 
Btit  if,  after  taking  the  goods  iix>m  the  defendant,  the  plaintiff  never 
executes  the  bond,  will  not  the  writ  be  quashed,  and  will  not  the  offi- 
cer, and  the  plaintiff  in  the  writ  of  Replevin,  be  liable  to  an  action  o( 
trespass  ?     ^uare. 

Previous  to-the  statute,  1832,  ch.  110,  if  the  defendant  died 

tending  an  action  of  Replevin,  the  cause  of  action  did  not  survive ; 
ut  by  that  statute,  if  either  party  dies,  his  executor  or  administrator 
may  come  in  and  prosecute  or  defend^  as  the  deceased  par^  might 
have  done. 

Cf  the  Dedaratian  in  Rqpilevin. 

The  forms  of  the  writs  and  declarations  in  Replevin  are  given  by 
the  statute  of  the  commonwealth.  It  should  be  observed  that  a  wnt 
of  Withernam  is  provided,  in  case  of  a  return,  on  an  execution  in  favor 
of  the  plaialiff,  that  the  goods  are  eloigned.  By  the  common  law,  a 
writ  of  Withernam  might  be  had  against  the  defendant,  in  case  of 
such  return  on  mesne  process,  but  no  such  is  provided  in  the 
statute  of  this  Commonwealth. 

The  description  of  the  property  to  be  replevied  should  be  certain 
and  true.  But  the  object  oi  the  description  is,  not  to  enable  the 
officer  to  find  it  himseMf  and  deliver  it  to  the  plaintiff,  but  it  is  in  or- 
der that  it  may  appear  on  the  writ,  that  the  oQcer  was  warranted  in 
delivering  the  property  to  the  plaintiff.  Thus,  if  the  description  is 
**  one  black  horse,"  this  is  sufficiently  certain ;  though  if  the  defend- 
ant happens  to  have  four  or  five  black  horses  in  possession,  it  will 
not  be  sufficient  to  enable  the  officer  to  select  the  particular  horse, 
himself.  But  this  is  sufficient  to  warrant  the  sheriff  in  delivering  a 
black  horse  to  the  plaintiff,  and  the  particular  horse  should  be  jpoint- 
ed  out  by  the  plaintiff  or  some  one  in  his  behalf.  See  2  Sauna.  74  j 
Su:.  1015. 

The  action  may  be  brought,  and  consequently  the  declaration  may 
allege  the  taking,  in  any  county  in  which  the  goods  are  found  after 
the  first  taking.     2  Wils.  354  ;  2  B.  &  P.  480. 

Where  Replevin  is  brought  by  husband  and  wife,  for  the  chattels 
of  the  wife  taken  before  marriage,  the  taking  must  be  alleged  to  their 
damage  and  not  to  ^Ac  husband's  damage  alone.      Str,   1015;  1 

Moore,  386.  •    i>    t 

Where  some  of  the  cattle  are  taken  in  A,  and  some  in  B,  the 
declaration  should  designate  those  which  were  taken  in  each  place. 

Lit  37. 
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It  is  said,  1  Moore,  386,  that,  in  Replevin  ibr  taking  goods,  the 
value,  as  well  as  die  number,  must  be  stated  with  certainty  ;  but  this 
is  the  rule  only  where  the  action  is  in  the  detinet.  ..  The  usual  form 
is  m  the  detinuit,for  die  sheriff  replevies  the  goods  and  delivers  them 
to  the  plamuff.     1  Saund.  347,  b.  2. 

As  there  is  no  new  assignment  in  Replevin,  as  there  is  in  Tres- 
pass, greater  certainty  is  necessarv  in  showing  the  place  of  taking  in 
the  declaration  in  Replevin,  dian  m  Trespass.  But  if  the  cattle  are 
taken  at  A,  and  led  through  B,  the  taking  may  be  alleged  to  have 
been  at  B,  and  if  the  defendant  has  a  justification  for  taking  them  at 
A,  he  must  plead  it  specially*  Ibid,  in  natisj  cites  Dyer,  246 ;  1 
Wife.  219;  SWils.  297. 

Replevin  in  the  deiinet  is  where  the  goods  temain  in  the  hands 
of  the  taker,  in  which  case  the  plaintiff  recovers  the  value  of  the 
goods,  as  well  as  damages  for  the  detention.  Ibid.  This  however 
is  obsolete.  -  . 

It  is  seen  before,  that  part  owners  must  join,  and  that  one  cannot 
sue  alone  for  an  undivided  part;  on  the  other iiand,  if  A's  cattle  and 
B's  catde  are  taken  together,  they  cannot  join  in  a  Replevin.  Each 
must  sue  separately.     Com.  Dig.^  Plead.  3  K.  10. 
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An  action  of  Trespass  lies  for  any  injury  done  to  a  man's  person, 
or  personal  or  real  estate,  accompanied  with  any  species  of  direct 
force,  whether  actual  or  implied. 

.1.  Assault  arid  Battery. 

Trespass  to  the  person,  or  assault  and  battery,  as  it  is  usually 
termed,  may  be  brought,  not  only  for  violence,  offered  immediately 
to  the  plaintiff  by  the  defendant,  but  also  for  any  act  done  by  the  de« 
fend  ant,  by  which  another  person  or  thing  causes  a  battery ;  as 
where  one  pushes  another  against  the  plaintiff,  or  strikes  a  horse  so 
that  he  kicks  the  plaintiff  (L.  Rayra.  955) ;  or  throws  a  squib  in- 
to a  market-place,  which  is  thrown  about  by  different  persons  to  keep 
the  danger  from  themselves,  until  it  strikes  the  plaintiff,  he  may  main- 
tain this  action  against  the  first  agent  or  thrower.  3  IVils.  403 ; 
Balk.  637. 

If  A  license  B  to  beat  him,  the  license  is  void,  and  A  may  stiU 
maintain  an  action  for  a  battery  against  B.     Comb.  218. 

Where  there  is  a  mere  trial  of  skill  at  any  lawful  pastime,  and  one 
of  the  parties  is  hurt,  this  action  cannot  be  maintained.  As  if  two 
persons  should  play  at  cudgels,  8ec.  It  was  held,  however,  that, 
where  two  boxed  by  consent,  and  one  was  hurt,  it  was  no  bar  to  the 
action,  (Bui.  N.  P.  16.)  because  the  act  of  boxing  is  unlawful. 
This,  however,  is  to  be  understood  of  prize-fighting,  or  pugilism,  as 
practised  in  England,  which  b  fighlmg  by  consent,  and  doing  each 
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other  all  the  injury  practicable,  pcovided  the  parties  do  not  trans- 
gress the  laws  of  that  brutal  pastime,  which  of  course  is  unlawful  as 
a  breach  of  the  peace. 

An  ofier  or  attempt  to  strike  or  seize  a  person  ;  lying  m  wait  for 
him  9  or  besetting  his  house,  &c. ;  putting  the  hand  on  his  sword  to 
draw  it ;  without  actually  touchiDg  his  person,  in  either  case,  is  suffi« 
cient  to  constitute  an'  assault.  I  Went.  256 ;  1  Sal.  79.  To  as- 
saults, as  thus. defined,  intention  is  essential.  For  if,  when  a  man 
E laces  his  hand  on  his  sword,  he  uses  any  expressions,  which  show 
e  has  no  intentfon  to  use  his  iword,  it  wiU  not  amount  to  an  assault. 
2  Mod.  3,  Redman  4  Edolfe. 

A  man  cannot  sue  for  an  assault  alone,  but  should  declare  for  an 
assault  and  battery ;  and,  if  there  was  an  assault,  he  may  recover 
for  that,  although  there  was  no  battery.  2  Ley.  102 ;  1  Vent.  256. 
.  A  battery  is  the  commission  of  violence  to  another  person,  by 
beating,  pushing,  or  touching  his  person,  in  any  angry  or  spiteful 
manner  whatever.  But  jogging  a  person  in  earnest  discourse,  is  no 
batteiy.  A  mayhem  is  an  aggravated  battery,  and  consists  in  de- 
priving a  person  permanently  of^  the  use  of  any  member  necessary 
for  his  defence,  as  a  hand,  arm,  eye,  &x^. 

Imprisonment  is  any  detention  of  a  person  without  his  consent, 
wherever  committed,  and  of  however  short  continuance ;  thus  to 
take  a  person  by  the  collar,  and  hold  him  in  the  street,  if  without 
lawful  cause,  and  without  his  consent,  is  a  false  imprisonment.  The 
law  is  the  same  with  regard  to  all  unlawful  arrests.  Whether  words 
alone  will  constitute  a  false  imprisonment^  is  not  quite  settled.  But 
suppose  A  points  a  musket  at  B,  and  tells  him  he  will  shoot  him  if 
he  stirs,  is  not  that  an  imprisonment  ?  Or  suppose  an  officer  tells 
a  man  that  he  is  his  prisoner!  and  the  man  submits  isuid  goes  with 
him  without  more  ? 

Where  an  Arrest  may  bejtutijied. 

An  arrest  is  justified,  if  made  pursuant  ^  a  lawful  warrant  direct- 
ed to  the  party  making  it.  It  may  be  justified  by  an  offixxr^  without  a 
warrant,  if  a  felony  has  been  committed,  and  there  is  probable  cause 
to  suspect  the  person  arrested,  though  he  may  be  innocent. 

So  an  officer  may  justify  an  arrest  without  warranty  during  an 
affi-ay,  and  to  prevent  a  breach  of  the  peace  j  but  not  after  the  affray 

is  over.  a  c    -       e 

And  it  seems,  that  any  private  person  way  so  far  mterfere,  as  to 
restrain  any  one  firom  a  breach  of  the  peace ;  and,  where  a  felony 
has  been  committed,  may,  without  warranty  arrest  die  perpetrator ; 
but  this  he  will  do  at  his  peril,  for,  should  it  turn  out,  that  the  party 
arrested  is  innocent,  he  may  have  this  action  for  the  assault,  battery, 
and  false  imprisonment.  QruerCy  if  probable  cause  to  suspect  a  per- 
son, where  there  has  been  a  felony  committed,  will  not  be  sufficient, 
to  justify  the  detention  of  such  person,  by  a  private  individual,  until 
the  fact  can  be  ascertained  ?  Public  policy  seems  to  require  it,  since 
otherwise,  for  want  of  an  officer,  the  greatest  criminals  may  escape 
with  impunity. 
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What  ufittjust^  an  AuauU  and  Battery,  ^. 

Generally  in  the  resistance  of  unlawful  violence,  a  person  is  ju9» 
tified  in  using  any  degree  of  force,  which  self-defence  maj^  render 
necessary ;  or,  which  the  protection  of  a  husband,  wife,  parent,  or 
child  may  require.  3  Sal.  46  ;  Lord  Raym.  62.  A  servant  also 
may  justify  any  force  which  may  be  necessary  for  the  defence  of 
his  master ;  but  it  should  be  pleaded,  that  plaintiff  would  have  beat 
his  master.     Stra.  3. 

An  assault  alone  without  a  battery,  as  a  bbw  aimed  or  c^ered,  is 
sufficient  to  excuse  a  battery  on  the  defendant's  part,  if  he  cannol 
otherwise  avoid  it,  since  if  he  waited  till  the  blow  bad  taken  eflfect,  it 
might  be  too  late  to  prevent  the  injury,  as  he  might  be  disabled  by 
the  blow*  But,  as  such  a  battery  can  only  be  jusi^fied  on  the  ground 
of  self-defence  he.,  as  before  stated,  an  assault  will  not  justify  a  bat- 
tery altogether  disproportioned  to  it.  See  2  Sal.  642.  An  officer  may 
i'ustify  a  battery  of  any  prisoner  who  resbts*  A  master  may  moderate* 
y  correct  his  scholars  or  appt^entices ;  a  parent,  his  cfaiU.  So  also 
a  master  of  a  ship  may  moderately  correct  his  seamen  for  miscon- 
duct on  board  his  ship,  for  the  necessary  preservation  of  (fiscipfine. 
14  Johns.  R.  But  if  immoderately,  or  unreasonably,  be  will  be  L'a- 
ble.  Ibid.  So  a  man  may  justify  a  battery  upon  any  one,  who  im* 
kwfulhr  takes  away  bis  goods,  while  in  the  act,  or  who  would  unlaw- 
fully force  mto  his  house.     8  T.  R.  78. 

No  action  for  a  battery  can  be  sustained  against  any  officer  for 
turning  out  of  church  one  who  disturbs  the  congregation,  or  a  (uneral 
procession.  Nor  against  a  private  individual.  Mod.  168  ;  1  Lev. 
196. 

No  action  for  assault  and  battery,  or  ialse  imprisonment,  can  be 
maintained  against  one  who  restrains  another  from  doing  mischier. 

Where  a  person  comes  quiedy  into  a  house,  the  owner  must  first 
request  him  to  depart,  before  he  can  justify  laying  hands  upon  lum  to 
turn  him  out ;  and  even  then  roust  use  no  more  violence,  than  is  ne- 
cessary for  that  purpose.     8  T.  R.  299. 

A  man  may  justify  an  assault  and  even  a  battery,  in  defence  of 
his  beasts.     Quaere.     See  Lutw.  1483.  . 

A  justice  ofthe  peace  may  personally  arrest  any  one,  who  breaks 
the  peace  in  his  presence;  or,  by  words  without  warrant,  may  author- 
ize any  by-stander  to  do  so.  But  a  warrant  is  necessary,  if  the 
breach  of  the  peace  is  in  1^  absence. 

An  officer  committing  a  person,  must  at  his  peril  see  that  bis  war- 
rant is  legal.     Cro.  Jac.  81. 

Any  private  person  may  Justify  breaking  into  a  house  to  prevent 
murder,  rape,  robbery,  an  affray,  &c.,  and  may  restrain  the  offenders. 

Any  private  person,  present  when  a  felony  is  committed,  is  bound 
to  arrest  the  felon ;  and,  where  absolutely  necessary  to  aiTest  the  of- 
fender, may  justify  breaking  the  doors  of  his  house,  or  the  house  of 
a  stranger  for  that  purpose.  But,  in  all  such  cases,  there  should  be 
a  previous  demand  of  admission,  and  a  statement  of  the  cause  of  it. 

It  is  laid  down,  that  an  officer,  informed  of  a  felony  actually  com- 
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miUedf  toslj^  without  warrant,  arrest  the  person  suspected,  and  break 
doors  for  thi^t  purpose,  though  the  party  be  mnocent,  if  there  be  prob^ 
able  cause. 

And  if  there  is  only  probable  cause  to  suspect,  that  a  felony  has 
been  committed,  and  the  officer  is  informed  of  it,  and  arrests  an  in- 
nocent person,  upon  probable  cause  of  suspicion  against  him,  it  is 
now  clear  that  the  officer  is  justified.  iSiee  Doug.  358.  This  ap* 
pears  reasouable,  because-if  he  should  wait  for  a  warrant,  the  per- 
son suspected  might  escape  ;  and  whetlier  any  act  is  absolutely  fe- 
lonious or  not,  may  sometimes  depend  on  circumstances  of  which 
the  officer  is  not  the  judge,  and  it  is  against  good  policy,  where  there 
is  reason  to  Relieve  that  a  felony  has  been  committed,  to  compel  the 
officer  at  h'^  peril  first  to  make  the  fact  certain,  before  he  arrests  the 
person  whom  there  is  probable  cause  to  suspect.  But  a  private 
person,  not  being  under  the  same  obli^tion  in  such  case,  has  not  the 
same  indemnity  extended  to  him.  But  he  must  at  his  peril  ascer- 
tain that  a  felony  has  been  committed,  before  he  arrests  any  one 
upon  probable  cause  of  suspicion  against  him.  See  1  East's  P.  C. 
300,  301.     (See  PkiUips  v.  Trull,  1 1  Johns.  R.  444.) 

It  is  l»d  down,  that  where  A  has  a  warrant  against  B,  and  C 
affirms  himself  to  be  B,  and  A  arrests  him,  that  C  may  have  this 
action  against  A.  See  Hard.  323-;  Moor.  457.  But  it  seems  unrea^ 
sonable^bat  C  should  have  an  action  against  A  in  such  case,  unless 
A  keeps  him  imprisoned  after  notice  of  the  fact.  For  A  is  not  in 
&ult,  and  whatever  C  sufifers  is  from  his  own  falsehood ;  and  volenti 
nonjU  itguria* 

.It  is  said  a  gaoler  may  give  reasonable  correction  to  his  pris- 
oner»  1  Hawk.  P.  C.  130.  1^  doctrine  appears  to  be  laid 
down  too  broadly.  A  gaoler,  being  responsible  for  the  safe  custody 
of  a  prisoner,  without  doubt  may  make  use  of  any  restraint  neces- 
sary for  that  purpose.  So  also  having  the  management  and  super- 
intendence oi  the  prison,  he  may  compel  submission  by  the  prison- 
ers, to  his  will,  in  cases  where  the  law  intrusts  him  with  a  discretion- 
ary authority.  For  instance,  if  a  prisoner  is  in  the  room  A,  and  the 
gaoler  chooses  that  he  should  occupy  the  room  B,  the  gaoler  has 
no  authority  to  beat  him  until  he  goes  voluntarily  into  the  room  B, 
as  he  would  have,  if  he  had  the  authority  of  administering  reasonable 
correction.  On  the  contrary,  the  gaoler,  in  case  of  resistance,  has 
only  an  authority  to  call  for  assistance  and  remove  him  by  force. 

An  action  for  false  imprisonmeot  may  be  maintained  tor  an  arrest 
on  Sunday  on  civil  process.     Sat.  78. 

Where  a  party  is  arrested  under  void,  or  irregular  process,  or 
under  process  fix>m  a  court  not  having  jurisdiction,  this  acdon  may 
be  maintained  against  the  person  named  as  plaintiff  in  such  process. 
3  was.  341 ;  1  Stra.  609  ;  Cro.  Jac.  514 ;  2  BL  R.  1141. 

Where  the  arrest  and  imprisonment  are  justifiable,  if  there  are  any 
circumstances  of  cruelty  or  oppression  practised,  this  action  may  be 
maintained  for  a  false  imprisonment.     1  T.  R.  536. 

Where,  after  an  arrest/ the  plaintiff  in  the  action  orders  the  sheriff 
to  dischai^ge  the  defendant,  and  the  sheriff  detains  him,  such  de«  • 
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fendant  may  maintain  this  action  against  the  sheriff.  So  in  case  of 
a  supersedeas. 

where  the  false  imprisonment  is  procured  to  be  done  bjr  a  third 
person,  this  action  may  be  maintained  against  die  person  procuring. 
2  Bl.  R.  1066. 

It  may  be  maintained  in  this  country,  for  a  false  imprisonment  in 
a  foreign  country.     Cowp.  161.     Qucere^  in  every  case. 

2.  For  ir^uries  to  a  man^s  goods  and  personal  estate. 

An  action  of  Trespass  may  also  be  maintained  against  any  one,  who 
takes  and  carries  away,  injures,  spoils,  or  destroys  any  of  the  goods^ 
or  cattle,  or  chattels,  or  charters  of  another.  So  also  for  taking  a 
sum  of  money  numbered  ;  for  taking  away  a  ship ;  an  ox  ^  a  bond 
or  other  writing ;  for  driving  sheep  with  a  dog ;  for  beating  a  hcwse ; 
for  spoiling  clothes,  &c. 

And  a  bare  possession  of  any  of  the  foregoing,  is  sufficient  to 
maintain  this  action  against  a  mere  wrongdoer ',  thus  a  mere  bailee, 
or  a  sheriff  who  has  taken  possession  of  the  goods  under  mesne  or 
final  process,  may  maintain  this  action.  13  Johns.  Rep.  141,  661. 
An  executor  may  have  Trespass  for  the  goods  of  the  testator  taken 
out  of  tile  executor's  possession ;  but  for  those  taken  out  of  the  tes- 
tator's possession,  he  should  bring  Trover  or  Detinue,  and  waive  the 
trespass ;  since  Trespass  does  not  survive. 

oo  also  a  consignee  or  purchaser  of  goods  may  maintain  Trespass, 
though  he  has  never  been  in  actual  possession  of  them. 

So  after  the  death  of  a  wife  or  servant,  the  husband  or  master 
may  maintain  Trespass  for  taku^  either  with  the  plaintiff's  goods. 

j3ut  the  plaintiff  must  eitheiAave  an  actual,  or  constructive  pos- 
session of  goods,  in  order  to  maintain  Trespass ;  and  where  he  has 
a  right  to  reduce  them  into  his  actual  possession,  when  he  pleases, 
it  is  sufficient.    8  Johns.  432  ;  1 1  Johns.  286. 

Where  Trespass  for  goods  does  not  lie. 

An  action  of  Trespass  cannot  be  maintained  for  goods,  which  the 
party  comes  lawfully  by ;  as  by  the  delivery  of  tiie  plaintiff;  of  a 
sheriff;  by  finding;  upon  a  sale,  though  the  seller  was  not  the 
owner,  if  the  buyer  did  not  know  it* 

But  it  is  said,  if  A  finds  the  goods  of  B,  and  embezzles  them,  B 
may  maintain  Trespass  for  them ;  but  it  would  be  safer  U>  bring  TVo- 
ver  or  Detinue. 

This  action,  as  well  as  Trespass  for  an  assault  and  battery  and 
false  imprisonment,  is  transitory. 

Where  goods  are  altered  %n  form^  after  being  taken  from  the 
plaintiff's  possession,  he  may  justify  retaking  them ;  as  if  timber  is 
cut  up  into  boards,  or  cloth  is  cut  up  into  pieces. 

But  if  they  btb  materially  altered,  or  wrought  up  with  other  mate- 
rials, it  seems  they  cannot  be  retaken ;  but  tiie  plaintiff  must  resort 
to  his  proper  form  of  action,  as  Trover,  Trespass,  be.,  according  to 
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circumsUuiceB*  iSeeMod.  19,20.  Qiuere.  It  is  there  laid  down, 
tiiat  if  cloth  is  made  up  into  clothes,  the  clothes  may  be  taken,  but 
this  roust  be  understood  with  some  reservation.  See  the  Civil 
Law  an  this  subject 

A  man  never  becomes  a  trespasser  by  a  bare  non-feasance.  Ld. 
Raym.  188 ;  8  Co.  146,  b. 

3.  Trespiiss  to  lands  and  tenements^  or  Quare  dausumfregit. 

For  an  injury  to  the  lands  or  tenements  of  another,  an  action  of 
Trespass  qtuire  clausum  fregit,  may  be  maintained. 

This  action  may  be  maintained  for  entering  one's  house  or  close 
without  license ;  for  treading  down,  eating,  or  spoiling  hay,  grass, 
be.,  with  cattle,  be. ;  for  breaking  down  fences ;  cutting  down  trees, 
Su^. ;  for  hunting  in  one's  land,  &ic. 

What  is  a  sufficient  possession. 

Actual  possession  is  necessary  to  maintain  this  action,  but  a  bare 
possession  is  sufficient  against  a  mere  wrongdoer.  4  Taunt.  547. 
And  therefore  tenant  at  will  or  by  su^rance,  can  maintain  this  ac- 
tion against  a  stranger.  2  Roll.  551.  The  lessor  in  such  case  may 
also  maintain  Trespass  for  an  injury  to  the  land.  So  a  mere  lessee 
or  grantee  of  herbage,  underwood,  hc^  although  the  soil  does  not 
pass,  may  recover  in  this  action  for  any  injury  to  their  interests.  But 
a  commoner  cannot  have  this  action ;  he  must  brjng  a  special  action 
on  the  case. 

So  a  disseisor  may  mamtain  Trespass  against  every  one  but  the 
disseisee  or  his  attorney. 

A  disseisee  may  maintain  this  action  against  the  disseisor  for  his 
first  entry,  without  re-entry ;  or  against  any  claiming  under  him,  for 
the  Trespass  dui-ing  their  time,  but  the  nlisseisee  must  first  re-enter, 
and  then  he  may  recover,  for  the  whole  time  he  has  been  out  of  pos- 
session, against  the  disseisor,  or  those  who  have  been  in  possession 
under  him,  by  laying  the  Trespass  with  a  continuando.  Mod.  461 ; 
Co.  Lit.  257,  a. 

If  an  heir  enters  upon  an  abator,  he  cannot  maintain  Trespass  for 
the  wrong  done  before.     5  Com.  Dig.  537. 

Though  a  bargainee  in  England  cannot  maintain  Trespass  before 
entry  ;  yet,  under  our  common  deed  with  warranty,  acknowledged 
and  recorded,  it  seems  Trespass  may  be  maintained  without  actual 
entry. 

A  lessor  cannot  maintain  Trespass,  quare  dausum  fregitj  against 
a  stranger,  during  the  continuance  of  the  lease.  But  the  tenant  in 
possession  may  bring  Trespass,  and  for  an  injury  to  the  reversion,  the 
lessor  must  bring  Case.    1  Johns.  R.  511 ;  3  Johns.  R.  461. 

But  after  a  disseisin,  if  the  disseisee's  estate  determines  before 
entry,  he  may  maintain  Trespass  against  the  disseisor  without  entry ; 
because  the  disseisee  has  no  right  to  enter.     2  Rol.  550. 

Where  a  man  sells  his  land,  he  may  maintain  Trespass  for  a 
wrong,  done  before  the  sale.    2  Rol.  569,  b.  20. 
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Where  the  owner  of  land  lets  it  on  shares  to  another,  thqr  msy 
join  in  Trespass  against  a  third  person,  who  commits  a  Trespass 
effecting  their  joint  interest  3  Johns.  R.  216.  But  the  lease  most 
be  for  more  than  a  single  crop.     8  Johns.  R.  151. 

Where  there  is  a  lease  at  will,  if  the  tenant  at  will  commits  volun- 
tary waste,  it  is  a  determbation  of  the  tenancy,  and  the  lessor-tmay 
recover  in  Trespass  against  such  tenant.  7  Johns.  R.  1 .  Ld.  Coke 
assigns  as  a  reason,  because  voluntary  waste  is  an  act  contrary  to  the 
trust  reposed  by  lessor  in  tenant  at  will.     Co.  Lit.  57,  a* 

Jlgainst  whom  Trespass  quare  dausum  firegit  may  he  maintained. 

Trespass  is  joint  and  several  in  its  nature,  and  every  one  aiding 
or  abetting,  or  commanding  a  Trespass,  is  liable  for  the^wbole  dam- 
age, and.  may  be  sued  for  it  alone,  or  jointly  with  the  others,  at  the 
plaintiff's  election  ;  and,  if  the  plaintiff  recovers  for  the  whole  dam- 
age, of  one,  although  the  others  may  plead  that  recovery  in  bar  of 
another  action  for  the  same  trespass  against  them ;  yet  such  de- 
fendant, so  paying,  can  have  no  action  for  a  contribution. 

Where  cattle  belonging  to  A,  in  the  custody  of  B,  escape  into  Cs 
land,  and  do  a  trespass  there,  C  may  maintain  Trespass  against  A 
or  B  at  his  election.     2  Rol.  546, 1.  20. 

Where  a  man  has  an  authority  given  him  iy  law^  and  he  abuses  it 
by  misfeasance^  he  becomes  a  trespasser  ah  initio.  But  a  man  does 
not  become  a  trespasser  ab  initio  by  a  bare  nonfeasance.  S  Co, 
146,  b ;  13  Johns.  414;  15  Johns.  R.  401. 

And  where  a  man  has  a  license  given  him  h/  the  partyy  and 
abuses  it,  he  does  not  become  a. trespasser  ab  initio.  13  Johns.  R« 
414;  8  Co.  46,  b. 

Neither  can  a  man  become  a  trespasser  ab  initio,  unless  he  was 
implicated  at  first.     Anthon's  N.  P.  159,  a. 

Where  A  and  B  contract  tor  the  sale  of  land  belonpng  to  B,  and 
A  enters  upon  it  and  cuts  timber,  and  afterwards  the  contract  is  re- 
scinded by  A,  B  may  maintain  Trespass  against  A.    9  Johns.  R.  35. 

Where  A  hires  land  of  C  on  shares,  and  afterwards  assigns  his 
interest  in  the  crop  growing,  to  B,  if  a  stranger  cuts  and  carries 
away  the  crop,  B  must  sue  in  his  own  name,  and  cannot  maintain 
Trespass  in  die  name  of  A.     9  Johns.  R.  143. 

To  enter  a  dwellinghouse  without  license,  is  generally  a  tres- 
pass ;  but  where  there  is  a  familiar  intimacy,  it  may  be  shown  as 
evidence  of  a  Ucense.  To  enter  an  inn  without  express  permission, 
is  no  trespass ;  for,  keeping  an  inn  amounts  to  a  general  license.  '  If 
a  man  enters  a  dwellinghouse  by  permission,  and  continues  there 
after  a  request  to  leave  it,  he  becomes  a  trespasser.  12  Johns. 
R.  348. 

In  the  case  cited  it  is  said,  he  becomes  a  trespasser  ab  initio ; 
but  qiKBre  of  this,  i^nce  the  license  to  enter  is  not  given  by  law,  but 
is  the  act  of  the  party. 

If  a  person  having  a  right  to  enter,  eaters  with  force,  he  is  not 
liable  to  an  action  of  Trespass,  though  be  may  be  indicted  for  it. 
13  Johns.  R.  235. 
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Where  'Preepass  quare  dau$umJregitcannot  he  maintained. 

Aq  heir  cannot  maintam  Trespass  against  an  abatori  because  he 
has  never  been  in  possession. 

An  owner  of  a  pew  cannot  maintain  Trespass  for  entering  it,  be- 
cause he  has  not  exclusive  possession ;  the  possession  of  the  church 
being  in  the  parson*     1  T.  R.  430. 

If  a  man  imprisons  me  wrongfully,  I  m^  justify  the  breaking  of 
windows  or  doors  to  get  out.     Uom.'Dig.  Trespass  D.  '  ^ 

If  A  sells  B  all  his  trees,  B  may  enter  A's  land  to  cut  them  down 
Sic.  when  he  pleases*     2  RoL  567. 

If  A's  house  is  oa  fire,  and  I  to  save  my  own,  pull  his  down,  he 
can  maintain  no  action  against  me.     Und, 

If  cattle  are  damage  feasant  on  my  land,  I  may  drive  them  out^ 
but  must  not  injure  them.     4  Co.  38,  b. 

An  executor  may  enter  to  take  timber  belcmging  to  the  deceased  } 
^o  a  reversioner  may  enter  to  view  waste^  if  be  does  not  break  a 
door  or  window.     2  Rol.  568. 

If  cattle  going  along  in  the  highway,  eat  raptim  et  spanim  against 
the  will  of  the  owner,  it  will  excuse  the  Trespass.     2  Rol.  556. 

Other  eases  where  Trespass  may  be  maintained. 

Trespass  lies  for  the  husband  for  a  battery  of  his  wife,  whereby 
he  lost  her  society  &;c.     Com.  Dig.  Trespass,  B.  5. 

So  it  lies  for  the  battery  of  a  servant,  whereby  plaintiff  lost  hei 
service. 

Trespass  also  is  frequently  brought  by  a  husband  for  the  seduc- 
tion of  his  wife  or  daughter,  and  then  usually  the  declaraticm  is  in 
Trespass  qm$re  dausvm  fregiti  and  the  special  matter  is  alleged  by 
way  of  aggravation. 

Trespass  lies  for  procuring,  by  fear  and  influence,  an  independent 
foreign  prince  to  imprison  the  plaintiff.     2  Bl.  1055. 

If  a  justice  of  the  peace  maliciously  grants  a  warrant  against  an- 
other, without  any  information,  upon  a  supposed  charge  of  felo^^ 
Trespass  lies  against  him.  Con).  Dig.  Trespass,  B«  5,  cites  2  T; 
R.  225. 

Trespass  lies  against  an  attorney  who  sues  out  irregular  process 
and  delivers  it  to  an  officer.     Bl.  860. 

Trespass,  it  is  now  settled  in  this  Commonwealth,  is  the  proper 
remedy  against  assessors  for  an  iSegal  assessment. 

Where  a  Trespass  is  done  to  several  at  the  sam6  time,  ^acb 
should  bring  the  action  severally.  3  Lev.  354.  Unless  where  they 
have  a  joint  interest  In  property,  the  subject  of  the  Trespass* 

Where  a  Trespass  is  done  by  several,  the  action  may  be  brought 
against  allj  or  any  of  them.     1  Lev.  41. 

If  A's  wife  puts  A's  cattle  into  B's  land,  B  may  maintain  Tres- 
pass against  A.     2  Rol.  553,  b. 

But  if  A's  servant  ^uts  his  cattle  into  B's  land,  Trtthout  hb  mas- 
ter's laiowledge,  C  may  maintain  Trespass  against  the  servant,  but 
not  against  the  master. 
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\;  If  cattle  in  A's  custody  do  a  trespass,  Trespass  may  be  lm>u^t 

against  A,  or  against  the  owner,  at  the  plaintiff's  election.   Rol.  546. 

But  Trespass  cannot  be  maintained  against  a  man  for  an  act  to 
which  he  is  neither  aiding  nor  consenting ;  as  if  A  strikes  a  horse  on 
which  B  is  riding,  and  the  horse  kicks  C,  C  may  maintain  Trespass 
against  A,  but  not  against  B.     Sal.  637. 

After  a  recovery  of  land  in  ejectment,  Trespass  is  also  a  proper 
remedy  for  the  plaintiff  to  resort  to,  for  the  purpose  of  recovering 
the  mesne  profits.  But  where  the  recovery  is  had,  not  by  eject- 
ment, but  by  a  writ  of  entry,  or  other  real  action,  it  is  not  equaHy 
clear,  to  what  extent  the  demandant  or  plaintiff  may  obtain  redress. 

DECLARATIONS  IN  TRESPASS. 

1 .  Assault  and  battery. 

Awauitand      In  a  plca  of  Trcspass  ;  for  that  the  said  D,  on  &c.,  at 
^!^n     &c.,  with  force  and  arms,  in  and  upgn  the  plaintiflT,  made 
foim*        an  assault,  and  bim  then  and  there  beat,  bruised,  wound- 
ed, and  evil  entreated  ;  and  other  enormities  to  the  plain- 
tiff the  said  D  then  and  there  didj  against  our  peace  and 
to  the  damage  &c.     ^ 

Note.'  Under  the  words  in  italic,  the  plaintiff  is  at  liberty  to  give 
in  evidence,  nothing,  except  what  could  not  decently  be  set  fi>rth  on 
the  record.  Trespass  for  an  assault  and  battery,  is  transitory  ;  if  com- 
mitted abroad,  say,  for  that  the  said  D,  on  6lc.,  at  B,  in  parts  be- 
yond seas,  or  on  the  high  seas,  viz,  at  C  {mthin  the  proper  county)  &rC« 

^^^  For  that  the  said  D,  at  &c.,  on  &c,,  with  force  and 

and  fiftiM  arms  assaulted  the  plaintiff,  and  hini  then  and  there  took 
mentf^d  and  imprisoned,  and  restrained  him  of  his  liberty,  and 
JjoJ^"*  held  him  in  servitude  from  &c.,  until  &c.,  against  the 

law  of  the  land,  and  against  the  will  of  the  plaiotiff ; 

and  other  injuries  the  said  D  there  within  thai  time^  did 

to  the  plaintiff  against  our  peace  &c. 

JONA.  Sew  ALL. 

K^'Sff     For  that  the  said  D  and  E,  on  &c.,  at  &c-,  with  force 
and  taking  and  arms  made  an  assault  upon  the  plaintiff,  and  then 
^f        and  there  beat,  bruised,  wounded,  and  ill  treated  him ; 
and  then  and  there  took  and  carried  away  from  the  plain- 
tiff, a  gun  of  the  plaintiff  of  the  value  of  $ — ,  and  con- 
verted the  sanje  to  the  use  of  the  said  D  and  E,  &c. 

l^Sg,  ^^^  *^^^  ^^^  ^'^^^  ^9  ^^  ^^'j  at  &c.,  with  force  and 
beating,     arms  made  an  assault  upon  the  plaintiff,  and  then  and 

i^^dntiff  t^^T^^  beat,  kicked,  bruised,  wounded,  maimed,  and  ill 
u>d  ly^    treated  him ;  and  then  and  there  struck  and  kicked  him 
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on  the  face  be,  (according  to  the  fact)  and  other  parts  Um  to 
of  his  body,  many  violent  blows^&c,  and  thereby  cut  ^^^^ 
and  bruised  the  face  &c«  of  the  plaintiff,  and  then  and  caught  the 
there  imprisoned  him  for  a  long  space  of  time,  viz.  for  "*^ 
the  space  of  six  months,  against  his  will  and  without  any 
legal  cause  whatsoever ;  and  then  and  there  tied  and  fas^ 
tened  him  to  a  certain  person  there,  who  then  and  there 
was  infected  with  the  itch,  and  was  filthy  and  nasty,  and 
kept  him  so  tied  and  fastened  for  a  long  space  of  time, 
to  wit,  twenty  weeks,  whereby  the  plaintiff  caught  tlie 
same  of  him ;  by  means  whereof  the  plaintiff  became 
sick  and  distempered,  and  so  continued  for  a  long  space  of 
time,  to  wit,  two  months,  and  was  all  the  time  aforesaid 
prevented  from  transacting  his  lawful  and  necessary  busi- 
ness, &c. 

For  that  the  said  D,  on  &c,,  at  &c.,  with  force  and  ^^/^^^^^ 
arms  assaulted  the  plaintiff,  and  then  and  there  beat,  impiisoit- 
bruised,  wounded,  and  ill  treated  him,  so  that  his  life  ^^^J^^ 
was  despaired  of,  and  then  and  there,  without  any  legal  piainti? 
or  probable   cause,  against  the  law  of  the   land  and  watch,  and 
afi[ainst  the  will  of  the  plaintiff,  imprisoned  him  and  kept  P?^^°$. 
him  in  prison ;.  and  then  and  there  without  any  justifiable  taken  be- 
cause,  charged  the  watch  with  the  plaintiff,  and  procured  S'^^'Sul' 
him  to  be  forcibly  conveyed  in  the  custody  of  the  said 
watch man^  to  a  watch-house,  then  and  there  to  be  con- 
fined for  a  long  time,  and  until  he  was  afterwards  with 
the  like  force,  taken  and  carried  before  one  A.  B.  Esq., 
then  and  there  one  of  the  justices  commissioned  to  keep 

the  peace  within  and  for  the  county  of &c.,  until 

the  said  plaintiff,  for  his  deliverance  from  the  said  impris- 
onment, was  forced  to  find,  and  did  then  and  there  find 
bail  for  his  appearance  before  the  said  A.  B.,  or  some 
other  of  the  justices  of  the  peace  &c. ;  by  means  whereof 
the  plaintiff  was,  during  all  that  time,  prevented  from  fol- 
lowing his  lawful  and  necessary  affairs  and  business, 
which  he  would  and  might  have  done,  and  was  put  to 
great  trouble  and  inconvenience  thereby,  and  was  obliged 
to  expend,  and  did  expend  a  large  sum  of  money  in  pro- 
curing the  said  bail,  and  in  effecting  his  discharge  from  the 
said  imprisonment. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  Fotm- 
arms  assaulted  the  plaintiff,  and  then  and  there  beat^  udbeft- 
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ingpHdntsff bruised,  wounded,  and  ill  treated  him;  and  then  and 

Jth'ereb      there  with  a  certain  spyglass,  which  the  said.  D  then  and 

heil^^e  there  held  in  his  hands,  struck  the  plaintiff  divers  griev- 

I^^ere,*^  ous  blows,  upon,  across,  and  over  his  head,  face,  and  eyes, 

&c.,  and  other  parts  of  his  body,  and  thereby  greatly  cut 

and  wounded  the  head,  fece,  and  eyes  of  the  plaintifT, 

and  made  divers  large  and  deep  cuts,  gashes,  and  wounds 

therein ;  by  means  whereof  the  plaintiff  hath  not  only 

suffered  great  pain,  both  of  body  and  mind,  but  he  hatli 

from  thence  hitherto  been  in  a  great  measure  deprived  of 

the  sight  of  his  left  eye,  and  is  very  likely  to  be  wholly 

deprived  of  the  sight  thereof  &c. 

AMai]it»  For  that  the  said  D,  £,  and  F,  on  &c«,  with  force  and^ 
ud^^  arms^  at  S  aforesaid,  assaulted  the  plaintiff,  took  him  and 
impiiMm-  carried  him  away  several  miles  from  his  dwellinghouse 
£?c^i^f  '^^  ^  aforesaid,  and  caused  him  to  be  tried  and  condemn- 
legal  pro.  ed  as  a  criminal,  without  being  charged  with  any  crime, 
and  caused  him  to  pay  a  fine  of  five  shillings,  add  twelve 
shillings  under  color  of  costs.  And  they,  the  said  D,  E, 
and  F,  then  and  there  under  unlawful' imprisonment, 
judged,  and  condemned  and  held  the  plaintiff  in  prison, 
for  the  space  of  twenty-four  hours,  until,  to  gain  las  lib- 
erty, they  compelled  him  to  become  bound  with  two  sure- 
ties, to  appear  before  the  justices  of  the  next  Court  of 
General  Sessions  of  the  Peace,  which  was  then  so  to  be 
held,  at  &Cm  in  and  for  the  said  county  of  Essex,  on  &c., 
and  abide  the  order  of  said  justices  on  certain  matters, 
whereof  the  said  justices  had  not  power  or  authority  to 
take  any  cognizance,  or  give  any  sentence  or  judgment 
thereon ;  whereby  the  plaintiff  was  compelled  to  travel 
many  days  and  miles,  and  expend  large  sums  of  money, 
to  discharge  himself  from  his  bonds  aforesaid  ;  and  other 
injuries  the  said  D,  E,  and  F,  then  and  there  did  to  the 
plaintiff,  against  our  peace  &c.  W.  Pynchon. 

Note.  This  action  was  brought  against  the  defendant  for  illegal 
proceeding  against  the  plaintiff,  and  granting  and  executing  a  warrant 
against  him,  and  binding  him  over  pursuant  to  a  complaint  for  toords^ 
not  cognizable  by  a  justice  criminally,  as  appeared  by  tlie  complaint  it- 
self, which  was  in  the  former  statute  of  lying  and  libelling.  The  justice 
and  constable  were  condemned,  as  proceeding  illegally,  and  the  com- 
plainant acquitted ;  he  having  a  right  so  to  proceed  till  impeded  by 
the  justice.    (Jst  edition.) 
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For  that  the  said  D,  on  &c.,  at  a  place  called  Halifax,  Asmuitand 
to  wit,  at  H  aforesaid,  with  force  and  arms  assaulted  the  ^l^^\ 
plaintilT,  then  in  our  peace  being,  and  then  and  there  gravation 
with  force  and  arms  as  aforesaid,  seized  the  plaintiff  by  the  Si^?*^ 
throat,  and  almost  choked  him,  and  struck  him  several  vio- 
lent blows  on  his  the  plaintiff's  head  and  face,  and  thereby 
grievously  wounded  him,  and  loosened  three  of  his  teeth: 
and  the  said  D,  then  and  there  continuing  his  outrage 
against  the  plaintiff,  threw  the  plaintiff  backward  down 
on  a  cable  and  smal]  billet  of  wood,  and  then  and  there 
the  said  D  lifted  the  plaintiff  up,  and  threw  him  down 
again  backward  on  the  cable  and  wood  aforesaid  with 
greater  violence  than  before ;  and  this  the  said  D  re- 
peated divers  times,  and  divers  times  kicked  the  plaintiff 
in  his  side,  and  stamped  on  his  body,  the  plaintiff  being 
all  the  while  thereby  unable  to  help  or  defend  himself 
from  the  violent  blows  and  falls  afore^id,  from  the  said  D ; 
whereby  the  plaintiff  was  so  wounded  in  his  loins  and  the 
small  of  his  back,  that  for  six  months  after  said  assault, 
he  was  confined  to  his  bed  and  chamber,  and  suffered 
extreme  pain,  and  was  put  to  great  charge  and  expense 
for  physicians,  watching,  nursing,  diet,  and  attendance ; 
and  the  plaintiff  to  this  day  hath  suffered  much  pain  and 
weakness  in  the  small  of  his  back,  occasioned  by  the 
injuries  offered  him  by  the  said  D  as  aforesaid,  and  is  not 
likely  to  be  a  well  man  again ;  all  which  is  contrary  to 
our  peace  &c.  Kejsx. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  ^^^ 
arms,  an  assault  on  the  body  of  the  plaintiff  made,  and  and  false 
him  did  -then  and  there  violently  beat,  wound,  bruise,  l^em^d 
and  evilly  entreat,  so  tliat  his  life  was  tfiereby  put  in  t^^'^s  "*^ 
great  danger ;  and  the  said  D  did  then  and  there  take  ^*       ^ 
and  imprison  the  plaintiff,  and  him  imprison  for  a  long 
time,  to  wit,  for  the  space  of  six  hours,  detained  against 
the  law  and  custom  of  this  [commonwealth'].     And  he 
the  said  D  did  then  and  there  grievously  abuse  the  plain- 
tiff, and  forcibly  took  him  and  placed  him  in  a  cart,  and 
stripped  him  naked  to  his  skin ;  and  with  force  as  afore- 
said, did  tear  off  from  his  body  the  plaintiff's  clothes, 
&c.  &c.,  with  sundry  papers  of  the  value  of  0 — ,  to  wit, 
&c.,  also  one  piece  of  gold  money,  called  a  guinea,  &c., 
all  of  ttie  value  of  0 — ;  none  of  which  things  so  taken 


478  TRESPASS. 

have  ever  been  returned  to  him  again.  And  lie  the 
D  did  then  and  there  also  cover  and  besrtiear  the  plain* 
tiflf's  head,  face,  and  naked  body  with  tar,  and  cover 
him  over  with  feathers,  and  cruelly  and  inhumanly  set 
fire  to  said  feathers,  and  then  and  there  dragged  the 
plaintiff  through  divers  streets  of  said  H,  and  from  one 
end  of  the  said  town  to  the  other,  for  the  space  of  six 
hours,  as  aforesaid,  and  6xed  a  label  on  the  plaintiff's 
breast,  with  writing  thereon,  importing  that  the  plaintiff 
was  a  common  informer,  and  in  that  condition  exposed 
the  plaintiff  to  the  contempt  and  resentment  of  the  good 
people  [of  this  commonwealth],  and  as  a  public  specta- 
cle through  the  said  town ;  and  other  outrages  and  enor- 
mities then  and  there  committed,  against  our  peace  and 
to  the  damage  &c.  J*  Adams. 

AM^t  For  that  the  said  D  and  E,  on  &c,,  at  &c.,  with 

^,  aggn-*  force  and  arms,  on  the  body  of  the  plaintiff,  an  assault 
JJJ^J^  '  made,  and  him  then  and  there  beat,  wounded,  iand  evilly 
piflribB.  entreated,  and  then  and  there,  with  force  as  aforesaid, 
violently  threw  the  plaintiff  upon  the  ground,  and  him 
the  plaintiff  on  the  ground  then  and  there  lying,  the  said 
D  and  E  did  cruelly  beat  and  wound,  as  well  by  strik- 
ing him  with  their  fists,  as  with  their  feet,  and  then  and 
there  gave  the  plaintiff  one  violent  blow  in  and  upon 
his  left  side,  and  thereby  broke  one  of  his  ribs,  and  en- 
dangered his  life,  and  other  outrages,  injuries,  and  enor- 
mities on  the  plaintiff,  they  the  said  D  and  E,  then  and 
there  committed  against  our  peace,  &c.         F.  Dana. 

For  stiik-       For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
Sr  wi^a  21'°^^?  made  an  assault  oh  the  plaintiff,  and  him  then  and 
whip,  and   there  beat,  bruised,  &c.  &c.,  and  then  and   there,  with 
cKSjwfc^  a  certain  whip,  which  the  said  D  then  and  there  held, 
struck  the  plaintiff  many  grievous  blows  upon  the  head 
&c.,  and  then  and.  there  greatly  cut  and  lacerated  the 
plaintiff;    whereby   he   lost '  great  quantities  of   blood, 
which  then  and  there  issued  from  his  wounds^  upon  bis 
clothes,  viz.  one  coat  &c.,  whereby  they  were  greatly 
damaged ;  and  the  said  plaintiff  became  sick  and  disor- 
dered, and  so  continued  for  a  long  space  of  time,  viz.  one 
month  then  next  following,  and  by  reason  thereof,  during 
alt  that  time,  was  prevented  from  transacting  his  lawful 
business,  anji  was  obliged  to  expend  a  large  sum  of  mon- 
ey viz.  % — y  in  curing  himself  of  his  aforesaid  wounds  &c. 
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"^Gf  that  the  said  D  and  £,  on  &c.,  at  &c.,  mth  force  Foramoit, 
and  arms  assaulted  the  plaintiff  and  him  then  and  there  ^^^^^^ 
beat,  braised,  wounded,  and  ill  treated ;  and  then  and  imprison- 
there  tied  and  lashed  together  the  plaintiff's  hands  and  Sg^^mf 
feet,  and  kept  the  same  so  tied  and  lasiied  for  a  long  space  &c. 

of  time,  viz.' hours,  and  thereby,  during  all  that 

time^  deprived  the  plaintiff  of  the  exercise  of  his  personal 
liberty,  and  then  and  there  also,  forcibly .  and  against  his 
will,  dragged,  pulled^  and  carried  the  plaintiff  about  from 
place  to  place,  and  with  a  certain  large  stick,  then  and 
there  struck  the  plaintiff  many  violent  blows  upon  his 
head,  back,  &c.,  and  thereby  greatly  bruised,  cut,  and 
wounded  him;  by  reason  whereof,  the  plaintiff  then  and 
there,  and  for  a  long  time  afterwards,  suffered  great 
pain,  and  became  sick  and  disordered,  and  incapable  of 
transacting  his  lawful  business,  and  so  continued  for  a 
long  space  of  time,  viz.  the  space  of  one  month  &c. 

And  for  that  the  said  D  and  £,  on  &c.,  at  &c.,  with  For  knock- 
force  and  arms  made  an  assault  on  the  plaintiff,  and  him  ^^^J^^' 
then  and  there  beat  &c.,  and  then  and  there  struck  and  striking 
knocked  the  plaintiff  down,  and  whilst  he  was  so  down,  ^JSe^^- 
and  before  and  afterwards,  with  a  certain  iron.  :poker,  and  linj^iUfi 
ethcDHse,  struck  the  plaintiff  divers  violent  blows  ;  and  ing'him/ 
also  then  and  there  kicked  and  ill  treated  the  plaintiff,  ^* 
aad  draj^<^  Jiauled,  and  sh€M>k  him  about  by  the  iiair.of 
Iris  head,  whereby  he  suffered  great  pain,  and  became  sick 
and  disordered,  so  that  his  life  was  greatly  despaired  of,  &c. 


For  that  the  said  D,  on  &c.,  with  force  and  arms.  For 


an  as- 


made  an  assault  on  the  plaintiff,  then  being  on  board  the  JJjJe^on 
brig  H,  on  the  high  seas,  viz.  at  E  aforesaid,  and  then  and  board  a 
there  beat,  bruised,  wounded,  and  ill  treated  him,  and  then  "^^' 
and  there  struck  the  plaintiff  divers  grevious  blows  with 
a  handspike,  on  the  head,  back,  and  shoulders  of  the 
plaintive  and  knpcked  him  down  upon  the  deck  of  the 
said  brig ;  and  then  and  there,  against  the  will  of  the 
plaintiff,  put  the  plaintiff  into  irons,  both  hands  and  feet, 
without  any  reason  or  lawful  cause  whatsoever,  and  kept 
the  plaintiff  so  ironed  as  aforesaid,  and  on  a  short  allow- 
ance of  bread  and  water,  for  a  long  space  of  time,  viz. 
the  space  of  three  days,  whereby  the  plaintiff  became 
sick,  weak,  and  emaciated,  and  his  life  was  greatly  des- 
i^ired  of ;   and  other  enormities  to  the  plaintiff,  the  said 
D  then  and  there  did  &c.  &c. 


480  TRESPASS. 

By  huB-  For  that  the  said  D  (the  wife)  on  &c.y  at  &c«,  with  force 
^t  for  and  arnis  made  an  assault  upon  the  said  B  (the  wife),  and 
*fth^wtf7  ^^^^  ^^^  there  beat,  bruised,  wounded,  and  ill  treated  the 
agaiDst    '  said  B,  &c.  &c.,  and  other  wrongs  to  the  said  B,  the 

aad'wifc.    ^^^  ^  ^^^"^  ^^^  there  did,  against  the  peace  of  the  com- 
monwealth, and  to  the  damage  of  the  plaintiffs. 

Note.  Nothing  must  be' alleged  in  this  coant  which  affects  the 
husband  alone ;  as  the  expense  of  the  wife's  cure* 

By  hns-         For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
foln^e  ut^  arms,  made  an  assault  upon  the  said  E  (the  toife),  and 
teiT  of  his  did  then  and   there  beat,  bruise,  wound,  and  ill  treat 
qu^SS.    the  said  E,  so  being  the  wife  of  the  plaintiff  as  afore- 
said, insomuch  that  the  said  E,  then  and  there  became 
and  was,  sick,  lame,  and  disordered,  and  so  continued  for 
a  long  space  of  time,  to .  wit,  hitherto ;    whereby  the 
plaintiff,  during  all  that  time,  lost  the  comfort,  assistance, 
society,  and  benefit  of  the  said  £  his  wife,  in  his  domes- 
tic affairs,  which  he  might  and  otherwise  would  have 
had ;  and  thereby  also  the  plaintiff  was  obliged  to  expend, 
and  did  expend  a  large  sum  of  money,  to  wit,  $ — ,  in 
the  healing  of  his  said  wife  of  her  said  lameness,  mala^ 
dy,  and  disorder, '  occasioned  as  aforesaid,  &c.,  to  the 
damage  of  the  said  plaintiff,  &:c.  > 

Note.  ''  To  their  damage"  would  be  bad.  It  is  said  that  caffe 
should  be  taken  in  declaring  by  the  husband  alone^  for  an  assault  and 
battery  committed  on  the  wife,  not  to  include  any  injury  for  which  the 
husband  and  wife  together  may  maintain  an  action,  lest  judgment 
should  be  arrested ;  and  therefore  the  personal  sufferings  of  the  wife 
must  not  be  included.    See  Com.  Dig,  Plead,  2  A*  1 ;  i  Sal.  119. 

For  beat-  FoF  that  the  Said  D,  on  &c.,  at  &c.,  with  force  and 
Sf  htor  ^^^^y  made  an  assault  on  E.  F.,  then  and  still  being  the 
per  quod  daughter  and  servant  of  the  plaintiff,  to  wit,  at  &c.,  and 
then  and  there  beat,  bruised,  wounded,  and  ill  treated 
her ;  insomuch  that  the  said  E.  F.,  by  means'  thereof, 
then  and  there  became  and  was  sick,  lame,  and  disorder* 
ed,  and  so  continued  for  a  long  space  of  time,  viz*  from 
thence  hitherto ;  during  all  which  time,  the  plaintiff  was 
deprived  of  the  service  of  his  said  daughter  and  servant, 
and  of  all  the  benefit  and  advantage,  that  might  and  oth- 
erwise would  have  arisen  to  him  from  such  service  &c., 
viz.  at  &c.  aforesaid. 
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Fw  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  ^orde- 
armS)  assaulted,  debauched,  and  caroallj  knew  one  E.  F-,  ^^^  * 
then  and  from  thence  hitherto  the  daughter  and  servant  orsenmnt; 
of  the  plaintiff;  whereby  the  said  £•  F.  became  preg-  ^^see 
aant  and  sick  with  child,  and  so  continued  for  a  long  ^^^^^* 
space  of  time,  to  wit,  nine  months  then  next  following,  ^* 
at  the  expiration  whereof  the  said  E.  F.,  on  &c.,  at  &c., 
was  delivered  of  the  child  with  which  she  was  so  preg<^ 
nant  as  aforesaid,  viz.  at  &c.  aforesaid ;    by  means  of 
which  said  several  premises,  the  said  E.  F.,  during  all 
the  said  nine  months,  was  unable  to  perform  the  neces* 
sary  affairs  of  the  plaintiff,  so  being  her  father  and  mas* 
ter  as  aforesaid ;  and  thereby  the  said  plaintiff  was,  dur- 
ing all  the  said  nine  months,  deprived  of  the  service  of 
his  said  daughter  and  servant,  to  wit,  at  &c.  aforesaid  ; 
and  was  obliged  to  expend,  and  did  expend,  divers  large 
sums  &c.  of  money,  in  the  whole  amounting  to  j^ — ,  in 
the  nursing  of  his  said  daughter  and  servant,  and  in  the 
delivery  of  the  said  child,  &c.  &c. 

Note.  This  action  for  the  seduction  of  a  daughter,  may  be  maintain^* 
ed,  if  the  daughter  is  actually  in  her  father's  service,  or  lives  in  his 
iamily,  whether  she  is  under  or  over  twenty-one.  2  T.  R«  166; 
Peake^s  N.  P.  55.  But  if  she  is  of  age,  and  in  another's  serrice  at  the 
time  of  seduction,  he  can  maintain  no  action.  5  East,  45.  But  if  the 
seducer  hires  her  into  his  service  for  the  purpose  of  seduction,  the 
father  may  maintain  this  action.  2  Starkie,  4fiK3.  If  acts  of  service 
are  proved,  though  the  daughter  does  not  sleep  under  her  father's  roof^ 
he  may  maintain  this  action.  5  T.  R.  360.  And  if  she  is  under  age, 
and  the  father  has  a  right  to  her  services,  though  she  does  not  live  in 
his  family,  this  action  may  be  maintained.     8  Serg.  &.  Rawle,  36. 

For  the  seduction  of  an  adopted  daughter,  this  action  may  be  main- 
tained, and  vindictive  damages  given.     11  East,  23. 

So  for  seducing  away  a  mere  menial  servant  and  debauching  her.^ 
Peake's  N.  P.  55. 

'  In  this  action,  it  is  not  necessary  to  show,  that  the  defendant  knew 
she  was  plaintiff's  servant,  as  it  is  usually  in  cases  of  enticing  away 
servants,  apprentices,  drc.  Ibid. 

The  father  cannot  maintain  this  action,  if  he  knowingly  suffers  his 
daughter  to  receive  the  visits  of  a  married  man,  familiarly.  Peake'fi 
N.  P.C.  240. 

If  the  seduction  took  place  in  the  father's  house,  it  is  better  to  bring 
Trespass  Quare  clausutn  f regit  in  one  count,  and  allege  the  seduction 
as  an  aggravation  of  damages.  See  under  the  head  of  Quare  cUmsum 
f regit  i  post. 

And  the  action  lies  without  doubt  for  the  seduction  of  any  inmate 
of  a  man's  family,  who  is  not  a  mere  boarder. 

For  that  the  said  D,  heretofore,  viz.  on  &c.,  at  &c.,  ^^^^n^- 
with  force  aud  arms  assaulted  and  ill-treated  £•  G.,  then  Iwi^e. 
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See  CaM,  and  there  being  the  wife  oT  the  plainttJOf,  and  then  and 
SJT^JiSr  there  debauched  and  camallj  knew  her,  whereby  the 
Qaare  plaintiff  for  a  long  space  of  time,  viz.  from  thence  bith* 
fcj^™  erto,  hath  been  wholly  deprived  of  the  comfort,  fellow- 
ship, and  assistance  of  his  said  wife,  which  during  all  die 
said  time  he  otherwise  would  have  had,  &c. 

Note.  This  action  is  transitory.  To  maintain  it,  a  i&airiage 
must  be  proved.  1  Doug.  171 ;  4  Bur.  2057.  If  the  budHOBKl  and 
wife  have  agreed  to  live  separately,  no  action  can  be  roaintaiiied.  5 
T.  R.  357.  But,  where  a  deed,  between  husband  and  wife,  contained  a 
proviso,  that,  on  the  happening  of  a  certain  event,  the  wife  should  be  al- 
lowed to  live  separate,  if  the  trustees  consented;  and  the  wife  separ- 
rated  without  such  consent,  and  afterwards  committed  adultery*  it  was 
held  the  husband  might  sue  the  adulterer.  6  East,  644;  2  Smith,  35& 
Negligence  in  the  husband,  or  loose  and  improper  conduct,  and  even 
adultery  in  him,  furnishes  no  defence  in  this  action  ;  but  they  go  in 
mitigation  of  damages.  4  T.  R.  657 ;  4  Esp.  R.  287*  But  if  the 
adultery  takes  place  with  hb  express  or  implied  consent,  no  action  can 
be  maintained.    Ibid. 

MHdt*^  For  that  the  said  D,  oo  &c.,  at  &c.,  with  force  and 
battery  of  aruis^  assauItcd  one  A.  B«,  then  and  still  being  the  wife 
^^^'  of  the  plaintiff)  and  who  was  then  and  there  pregnant 
riiemiflcai>  with  child,  and  then  and  there  beat,  bruised,  wounded, 
and  ill-treated  the  said  A.  B.,  and  then  and  there  polled 
a  chair,  whereon  the  said  A.  B.  was  sitting,  from  under 
the  said  A.  B.,  with  so  n)uch  violence,  that  the  said  A.  B« 
then  and  there  fell  upon  the  ground,  and  therebj^  was 
greatly  terrified  and  hurt ;  by  means  whereof  the  said 
A.  B.  afterwards,  and  before  the  natural  time  of  de- 
livery, to  wit,  on  &c.,  at  &c.,  was  taken  in  labor,  ^nd 
was  delivered  of  a  dead  child ;  and  afterwards  continu- 
ed sick  and  disordered  a  long  space  of  time,  tiz.  six 
vyeeks,  then  next  following ;  whereby  the  plaintiff,  dur- 
ing all  the  time  last  mentioned,  was  deprived  of  the  fel- 
lowship and  assistance  of  his  wife,  and  afterwards,  ^z. 
on  &c.,  at  &c.,  was  obliged  to  expend,  and  did  expend, 
a  large  sum  of  money,  mz.  % — ,  in  the  necessary  care 
and  nursing  of  his  said  wife,  &c.  &c. 

For  an  as-  For  that  the  said  D,  on  &c.,  at  &c.,  in  parts  beyond  seas^ 
i^toiT,  to  wit,  at  8  aforesaid  (the  proper  venue)y  with  force  and 
to^iS^-  ^^°*^»  assaulted  the  plaintiff,  then  being  on  board  the 
m^t,  and  ship  A,  lying  in  the  said  port,  and  then  and  there  beat, 
S^JaSve?'  bruised,  wounded,  and  ill-treated  him,  and  then  and  there 
inaforei^a  tied  the  plaintiff  to  a  certain  cannon,  and  kept  him  so 
'^'^         tied  for  a  long  space  of  time,  viz.  ten  hours,  and  then 
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and  there,  by  force  and  against  the  will  of  the  plaintiff, 
took  and  carried  him  from  on  board  the  said  ship,  on 
shore  in  the  said  port,  and  then  and  there  sold  and  dis- 
posed of  the  plaintiff,  as  a  slave,  and  then  and  there  left 
the  plaintiff  in  a  state  of  slavery  and  bondage  ;  whereby 
the  plaintiff  was  kept  and  continued  in  servitude  and 
slavery  in  the  said  port,  viz.  at  he.  aforesaid,  a  long 
space  of  time,  viz.  ■  years,  and. during  all  that  time, 
was  obliged  to  endure,  and  did  endure  great  privations, 
and  inhuman  and  barbarous  punishments,  and  was  nearly 
starved  for  want  of  necessary  food ;  and  was  put  to  great 
expense,  and  did  expend  a  large  sum  of  money,  viz*  the 
sum  of  0"-^^  in  liberating  himself  from  said  slavery  and 
bondage,  and  in  procuring  a  passage  home,  from  the  said 
port  of  &c.,  to  &c.,  within  this  commonwealth  &c« 

Parts  of  declarations  in  Trespass^  for  various  batteries 
and  injuries^  which  may  be  introduced  Mcording  to 
circumstances. 

and  then  and  there  struck  the  plaintiff  divers  vio-  ^^'V^' 

lent  and  grievous  blows  on  the  right  arm  of  the  plaintiff,  tS'Xwm. 
so  that  the  same  was  thereby  broken  ;  whereby  the 
plaintiff  was  wholly  deprived  of  the  use  of  his  said  arm 
for  a  long  space  of  time,  viz.  two  months,  and  was  oblig- 
ed to  expend,  and  did  expend  a  large  sum  of  money,  viz* 
0 —  in  the  cure  of  the  same,  and  by  reason  thereof  has 
suffered  great  pain  and  anxiety. 

and  then  and  there  imprisoned  the  plaintiff^  and  f^ 


kept  and  detained  him  in  prison  there,  without  any  rea-  conLedin 
sonable  cause,  for  a  long  time,  viz.  six  weeks,  against  the  pjJJ^J;  ^ 
will  of  the  plaintiff ;   whereby  the  plaintiff,  during  all  quence  of 
that  time,  became  afflicted  with  divers  epileptic  fits  and  ^  ^^ 
other  convubions,  fits  and  diseases,  of  mind  and  body,  and 
was  then  and  there  obliged  to  expend  &c. 

and  with  a  certain  pistol,  charged  and  loaded  ^^^ 

with  gunpowder,  and  leaden  bullets,  which  the  said  D  ^i^, 
then  and  there  held  in  his  hand,  and  aimed  and  directed  *^- 
towards  and  at  the  plaintiff,  the  said  D  then  and  there, 
shot  at,  hit,  and  wounded  the  plaintiff  in  his  right  shoul- 
der, in  so  grievous  a  manner,  that  the  plaintiff  then  and 
there  lost  great  quantities  of  blood,  and  his  life  was  en- 
dangered and  despaired  of ;  by  reason  whereof  the  said 
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plaintiff  wholly  lost  the  use  of  his  right  arm  for  a  long 
space  of  time  he. 

2.  Trespass  quart  clausum  fregiL 

Forbreik-       FoF  that  the  said  D,  on  &c.,  and  on  other  days  and 
iJJg^g***''"  times,  between  that  day  and  the  day  of  the  purchase  of 
piaintufs    this  writ,  with  force  and  arms,  broke  and  entered  the 
^^*"*        plaintiff^s  close,  situate  in  &c.  (describe  it  particularly 
to  award  a  new  assignment)  ^  and  then  and  there  forced 
?[JJ^iJf    and  broke  open,  damaged,  and  spoiled  a  gate  of  the  plain- 
tiff of  great  value,  viz.  of  the  value  of  $ — ,  then  standing  in 
the  said  close,  and  the  locks,  staples,  and  hinges  of  the 
said  plaintiff,  of  great  value,  viz.  of  the  value  of  0 —  affix- 
ed to  the  said  gate,  and  with  which  the  same  was  locked 
TrampiiBg  and  fastened ;   and  with  feet  in  walking,   trod  down, 
the  grass,    trampled  upon,  and  spoiled  the  grass  and  corn  of  the 
plaintiff,  of  great  value,  viz.  of  the  value  of  $ — ,  there 
Eating  up   then  growiug  ;  and  with  cattle,  viz.  horses^  cows,,  ozen^ 
^.fmSi    ^^^  sheep,  ate  up  and  depastured  the  grass  and  com  of 
catue  &c.  the  plaintiff  of  great  value,  to  wit,  of  the  value  of  ^ — , 
then  growing   and  being  in  the  s^aid  close ;  and  with 
to'tfie''^  divers  other  horses,  cattle,  and  sheep,  and  also  with  the 
with  carts,  whcels  of  divcrs  carts,  waggons,   and  other  carriages, 
ones,  &€.  ^j.ysjjgj^  damaged,  and  spoiled,  other  the  grass  and  corn 
of  the  plaintiff,  of  great  value,  viz.  of  the  value  of  $ — , 
there  then  also  growing  and  being,  and  with  the  feet  of 
the  said  horses  &c.,  and  with  the  wheels  of  the  said  carts 
&c.,*tore  up,  damaged,  and  spoiled  the  earth  and  soil  of 
Mowi^     the  said  close  ;  and  also  then  and  there  mowed  and  cut 
m^kL    down  the  grass  and  corn  of  the  plaintiff  then  growing  in 
the  said  close,  and  then  and  there  took  and  carried  away 

the  hay  and  corn,  to  wit, cart  loads  of  hay  and cart 

loads  of  corn  of  the  plaintiff,  of  great  value,  to  wit,  of  the 

value  of  ;^ — ,  off  and  from  the  said  close,  and  converted  and 

disposed  thereof  to  his  own  use  ;  and  also  then  and  there 

Cutting      cut  down  and  destroyed  the  trees  and  underwoodj  to  wit, 

^  ^^  (state  the  particulars)  and  other  trees,  and acres  of 

underwood  of  the  plaintiff,  of  great  value,  viz.  of  the 
value  of  0 — ,  and  the  timber,  wood,  branches,  and  bushes 

thereof,  coming  and  arising,  to  wit, loads  of  timber, 

-- —  cords  of  wood,  &c.  of  the  plaintiff,  of  great  value, 
viz.  of  the  value  of  0 — ,  took  and  carried  away,  and  cou- 
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vetted  and  disposed  thereof  to  his  own  use ;  and  also,  Breaking  " 
then  and  there,  broke  down  and  destroyed  a  great  part,  J^^  ^ 
viz. rods  of  the  fence  of  the  plaintiff,  of  and  be- 
longing to  the  said  close ;  and  also  then  and  there  placed 
and  erected  divers,  viz.  — —  stalls,  and  —  booths,  in  Setting  up 
and  upon  the  said  close,  and  kept  and  continued  the  said  ^^j^&e. 
Stalls  and  booths  so  there  placed  and  erected,  without  the 
leave  or  license,  and  against  the  will  of  the  plaintiff,  for 
a  long  space  of  time,  viz.  from \  hitl^erto ;  and  there- 
by and  therewith,  during  all  the  time  aforesaid,  greatly 
incumbered  the  said  close,  and  prevented  the  plaintiff 
from  having  the  use  thereof,  in  so  ample  a.  manner,  as  he 
otherwise  would  have  done,  viz.  at aforesaid,  &€• 

Note.  The  declaration  in  Trespass  Square  ektusum  Jrtgit^  most 
set  forth  a  trespass,  committed  to  real  estate  in  the  county  where  the 
action  is  brought.  If  the  descripticm  is  general,  and  the  defendant 
pleads  Hherum  tenementum,  the  plaintiff  must  make  a  new  assignment, 
describing  the  place,  where  the  trespass  was  committed,  with  proper 
certainty.  To  avoid  this  necessity,  it  will  often  be  better,  if  there  is 
sufficient  time  before  the  commencement  of  the  suit,  to  get  a  precise 
deacripticHi  of  the  real  estate,  to  set  it  out  with  sufficient  certainty  in 
the  declaration.  Great  care  however  is  necessary  here,  to  avoid  a 
mistake  in  the  boundaries  or  description  ;  as  a  material  variance  from 
the  fact  will  be  fatal.  I  Taunt.  495 ;  1  Saund.  299 ;  Willes  R.  223 ; 
1  Sal.  453. 

A  declaration  in  trespass,  for  a  trespass  committed  to  real  estate*  • 
may  be  laid  with  a  continuando  from  such  a  day  to  such  a  day,  when 
the  trespass,  from  its  nature,  is  capable  of  a  continuance.  But  where 
the  trespasses,  however  numerous  soever,  terminate  each  in  a  single 
set,  it  is  repugnant  to  allege  the  Commission  of  them  with  a  continu- 
ando ;  they  should  then  t^  alleged  as  having  been  committed  at  dif- 
ferent days  and  times  between  such  a  day  and  such  a  day.  The  fol- 
lowing instances  may  serve  in  some  measure  for  illustration. 

1.  Trespasses,  the  commission  of  which  may  properly  ^  alleged  with 
a  continuando. 

Breaking  and  entering  the  plaintiff's  house  or  dlose ;  1  Sid.  319 ; 
Ld.  Raym.  240.  Spoiling  his  grass,  cutting  his  corn,  cutting  down 
his  wood,  ^c.  Ibid.  Trampling  down  grass  d&c.  9^ith  the  feet  in 
walking.  Mod.  179.  These,  it  is  obvious,  are  trespasses  that  may  be 
continued. 

2.  Trespasses,  the  commission  of  which  ought  not  to  he  alleged  with 
fg  continuando. 

The  act  of  a  man  cannot  properly  be  laid  with  a  continuando,  be- 
cause necessarily  interrupted  by  sleep,  meals,  &c.  This  is  a  general 
rule,  but  liable  to  some  exceptions.     1  Sid.  319  ;  Sal.  639. 

Throwing  down  a  house,  taking  loose  chattels,  and  any  other  act 
that  terminates  in  itself,  as  the  killing  of  a  horse  ^c,  should  not  be 
laid  with  a  continuando.     See  Ld.  Ray.  240. 

3;  It  seems  that  acts  which  may  be  done  by  piecemeal,  may  be 
alleged  with  a  continuando,  but  then  they  should  be  alleged  to  be  so 
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done,  ^or  if  the  whole  is  -alleged  to  be  done  on  the  first  day,  it  im 
repugnant,  to  good  sense,  to  allege  the  trespass  afterwards  with  a  coft- 
tinuando.  But  after  all,  many  of  the  difficulties  which  arise  on  this 
subject,  may  be  referred  to  mere  inaccuracy  of  expression.  See  more 
on  this  subject  Viner's  Abridgment,  Trespass  (i*)  (I  ^-)  (K) ;  Cbm. 
Dig.  Trespass  (3  M.  10} ;  5  Bac.  Abr.  192,  dz>c 

ForpoBBg  For  that  the  said  D  and  E,  on  &c.,  with  force  and 
^lO^s  ^r^Sy  broke  and  entered  the  plaintiff's  house  at  &c.  afore- 
faouse  and  said,  and  palled  down  part  of  the  said  house,  to  wit,  fifty 
^i!^^e  square  yards  of  the  walls,  fifty  square  yards  of  the  floors, 
and  fifty  square  yards  of  the  roof  thereof,  and  the  mate- 
rials of  the  said  paft  of  the  said  house,  so  palled  down, 
to  wit,  fifty  cart  loads  of  stones,  fifty  cart  loads  of  bricks, 
fifty  cart  loads  of  tiles,  &c.  of  the  value  of  0 — ,  took, 
carried  away,  and  dbhverted  and  disposed  of  to  their 
own  use  ;  and  other  wrongs  &c.  * 

For  that  the  said  A,  on  &c.,  with  force  and  arms,  tfroke 
and  entered  the  plaintiff's  close,  lying  in  said 


Forbmk- 

tiff*8  close 
and  pulling 
down  fence 
and  spoil- 
ing trees, 
(various 
counts.) 

1.  Count 


con- 


taining &c.,  bounded  &c.,  and  her  grass  and  herbage 
there  growing,  of  the  value  of  ;^-— ,  with  certain  beasts 
of  the  said  A,  viz.  his  horses,  oxeti,  cows,  sheep,  and 
swine,  trod  down  and  consumed ;  and  there  eontinued 
the  same  trespass,  at  divers  days  and  times,  from  &c., 
•  to  &c.,  and  divers  trees,  viz.  twenty  treos,  of  the  value  of 
0 — ,  standing  and  growing  in  and  upon  the  said  close, 
on  the  said  last  day  of  &c.,  and  on  divers  days  and  times 
between  that  day  and  the  -— >  day  of  &c.,  with  force  as 
aforesaid,  with  his  beasts  aforesaid,  cropped  and  spoiled. 

2.  Count  And  for  that  the  said  A,  at  &c.,  on  &c. ,  wfth  force 
and  arms,  *and  with  a  design  to  injure  the  plaintiff,  did 
throw  down  and  lay  open  certain  fences  belonging  to  and 
inclosing  the  said  close,  viz,  twenty  rods  thereof,  to  the 
value  of  0 — ,  and  left  the  same  open,  and  carried  away 
the  materials  with  which  the  same  twenty  rods  of  fisnce 
had  been  erected,  against  the  law  in  such  case  made  and 
provided ;  whereby  the  said  close  was,  from  &c.,  to  &c«, 
laid  open  and  exposed;  and  the  cattle  of  the  said  A, 
other  thap  those  before  mentioned,  and  the  cattle  of  one 
P,  and  of  several  other  persons  unknown  to  the  plaintiff, 
thereby,  and  through  the  said  opening,  made  by  taking 
away  the  same  twenty  rods  of  fence  as  aforesaid,  on 
divei»dayd  and  timesi  between         » and  the day  of 
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&C.9  eatereil  into  the  and  close^  and  gready  injured  the' 
aamet  and  spoiled  the  trees  and  grass  there  standing  and 
growing ;  by  all  which  the  plaintiff  lost  the  prciits  of  her 
said  close  for  the  time  aforesaid,  and  sustained  other 
damage;  and  other  wrongs  to  the  plaintiff  the  said  A 
then  and  there  did,  which  is  against  the  peace. 

And  for  that  the  said  A,  at  &c.,  on  &c.,  and  on  divers  s^Gcmbi. 
days  and  times  between  ■  &c.,  divers  other  trees, 
standing  and  growing  in  and  upon  the  said  close,  with 
force  and  arms,  destroy ed^  cut,  felled,  and  carried  away, 
to  wit,  fifteen  trees  of  five  inches  over,  each  of  the  value 
of  j^-r— ,  against  the  form  of  the  statute  in  such  cases 
made  and  provided. 

And  for  that  on  &c.,  and  at  divers  days  and  times  be-  4.  Count 
tween  &c.,  the  said  A,  at  &c.,  with  force  and  arms, 
did  pull  down  and  throw  open  other  twenty  rods  of  the 
plaintiff's  fence,  belonging  to  and  inclosing  said  close,  of 
the  value  of  ^ — ,  agatinst  the  statute  in  such  cases  mad^ 
and  provided. 

And  for  that  the  said  A,  at  &c.,  on  &c.,  with  force  and  5.  Count 
arms,  and  with  a  design  to  injure  the  plaintiff,  did  pull 
down  and  throw  open  other  twenty  rods  of  fence  be- 
longing to  and  inclosing  the  said  close  of  the  plaintiff,  of 
the  value  of  j^— ,  against  the  form  of  the  statute  in  such 
cases  provided;  and  other  wrongs  then  and  there  did 
against  the  peace.  By  reason  of  the  premises,  and  by 
force  of  the  same  statute,  the  said  A  hath  forfeited  ^ — 
to  the  plaintiff  for  each  and  every  tree  of  five  inches 
over  as  aforesaid,  last  mentioned,  and  for  every  trespass 
of  pulling  down  and  throwing  open  said  fences,  in  the 
fourth  and  fifth  counts  in  this  declaration  mentioned,  a 
sum  not  exceeding  $ — ,  and  treble  damages.  And  an 
action  hath  accrued  to  the  plaintiff  to  sue  for  and  recover 
the  several  sums  forfeited  as  aforesaid,  and  the  treble 
value  and  damages  aforesaid ;  all  which  trespasses  and 
wrongs  are  to  the  damage,  &c.  Daite. 

For  that  the  said  A,  on  &c.,  with  force  and  arms,  did  Sune,on 
break  and  enter  the  plaintiff^s  close,  in  her  right,  situate,  ^^ 
&c.,  bounded  &c.,  containing — —  acres,  and  their  grass  wife,iiy 
there  growing  did  tread  down  and  consume ;  and  then  ^^ 
and  tl^re,  with  force  as  aforesaid^  did  throw  down  ten 
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rods  of  the  plaintiff's  wall,  beloagiog  to  and  iadosing 
the  said  close,  and  carried  away  the  rocks  and  stones 
thereof ;  and  other  wrongs  to  thetn  did,  against  our  peace, 
and  to  the  damage  of  the  said  B,  and  C  his  wife,  &c. 
Cro.  Eliz.  96,  133 ;  See  Basely  v.  Clarkson,  3  Lev.  37. 

Dane. 

F^meme  For  that  the  said  A,  on  &c.,  with  force  and  arms, 
profits.  broke  and  entered  a  certain  tenement  of  the  plaintiff,  sit- 
uate &c.,  bounded  &c.,  and  kept  the  plaintiff  from  the 
use,  possession,  and  improvement  of  the  said  tenement, 
being  of  the  yearly  value  of  $ — ,  from  &c.  to  the  day 
of  the  purchase  of  this  writ ;  whereby  the  plaintiff  hath 
lost  the  whole  benefit  and  profit  of  the  tenement  afore* 
said ;  and  other  enormities  the  said  A  did,  in  the  time 
aforesaid,  contrary  to  our  peace,  &c.  Sty.  Pr.  Reg.  528. 

Thacher. 

Tiienme.  For  that  the  said  A  [defendant],  on  Sec,  broke  and 
entered  the  plaintiff's  close  in  &c.  aforesaid,  containing 
&c.,  bounded  &c.,  and  the  plaintiff's  dwellinghoose 
thereon  standing,  and  for  a  long  time,  mz.  from  the  said 

■         day  of  &c.,  to  the day  of  &c.,  hindered  and 

kept  the  plaintiff  out  from  the  use,  possession,  and  occu- 
pation, and  benefit  of  the  close  and  dwellinghouse  afore- 
said ;  whereby  the  plaintiff,  for  all  the  time  aforesaid, 
lost,  and  was  deprived  of  the  profit  and  benefit  of  the 
close  and  dwellinghouse   aforesaid,  and  also  lost,   and 

was  deprived  of  the  use  and  benefit  of acres  of 

other  land,  adjoining  to  the  close  aforesaid,  for  all  the 
time  aforesaid ;  and  other  injuries  the  said  A  then  and 
there  did  and  committed,  within  the  time  aforesaid,  to  the 
plaintiff,  against  our  peace,  &c. 

For  enter-  ^^  auswcr  to  the  inhabitants  of  the  third  parish  in  the 
inc  plain-  towu  of  Reading,  in  a  plea  of  trespass  ;  for  that  the  said 
andcutS^  I)  [defendant]  at  said  Reading,  on  &c.,  and  on  divers 
down  trees,  other  times,  between  that  day  and  the  day  of  the  pur- 
chase of  this  writ,  with  force  and  arms,  broke  and  enter- 
ed the  close  of  the  said  inhabitants,  there  lying  in  a  place 

called -,  in  said  Reading,  containing  &c.»  formerly 

part  of  the  estate  of  one  B,  and,  by  the  said  town  bf 
Reading,  duly  granted  and  confirmed  to  the  inhabitants 
of  said  third  parish.     And  the  said  D,  being  so  entered 
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then  and  there,  with  force  as  aforesaid,  having  no  priv^ 
ilege  or  right,  without  leave  or  license,  cut  down  and 
carried  away  one  hundred  large  trees  of  the  plaintiffs, 
there  growing,  of  the  value  of  $ —  each  ;  and  also,  with 
force  as  aforesaid,  carried  away  from  thence,  -'  cords 
of  wood  of  the  plaintiffs,  there  lying,  of  the  value  of  jjf — ; 
and.  also,  with  force  as  aforesaid,  carried   away  from 

thence,  other cords  of  wood,  of  the  value  of  $ — ; 

and  many  other  injuries  and  enormities  the  said  D,  being 
so  entered,  with  force  as  aforesaid,  then  and  there  did 
and  committed  against  the  plaintiffs,  and  ajgainst  our 
peace,  &c«  J*  Quincy. 

3.  enjoining  Trespass  quare  dausum Jregit^  with  other 

trespasses* 

In  joining  Trespass  quare  dausvmfregii^  in  die  saiiie  declara^on 
with  otber  trespasses)  there  are  a  number  of  particulars  deserving 
attention. 

If  the  breach  of  the  close  is  the  principal  grievance,  and  taking 
Ciway  goods  &c.  merely  aggmvation,  there  is  not  the  same  necesnty 
Son  certaintjr  in  the  description  of  the  goods,  that  there  is,  where  the 
declaration  is  merely  for  the  trespass  in  taking  die  goods.  In  the 
latter  case,  the  declaration  might  be  bad  on  demurrer.  5  Co.  34,  b ; 
Cro.  Jac.  435k  But  in  the  former  case,  the  breach  of  the  clos^ 
Would  be  sufficient  to  sustain  the  action.  2  Saund.  74.  But  if  the 
trespass  in  breaking  the  plaintiff  *8  close,  is  in  reality  the  aggravation, 
tliough  in  the  declaration  it  appears  to  be  the  principal  trespass,  and 
the  other  wrong  is  in  fact  the  principal  cause  of  action,  it  may  b^ 
wordi  while,  in  some  cases,  to  consider  whether  it  would  not  be  bet- 
ter to  waive  the  breach  of  close,  and  go  for  the  true  cause  of  action 
ak>ne.  Thus,  suppose  the  cause  of  action  to  be  the  seduction  of  the 
plaintiff 's  daughter,  and  that  it  took  place  in  die  plaintiff's  house^ 
the  plaintiff  in  that  case  may  declare  for  the  breaking  and  entering 
of  his  house,  and  the  debauching  of  his  daughter  will  appear  to  be 
merely  matter  of  aggravation.  But  it  is  apparent,  that  the  last  is  the 
principal  grievance,  and  the  circumstance  that  it  ux)k  place  in  the 
plaintiff's  house,  is  matter  of  aggravatbn  only.  Now  Trespass 
quare  dausum  ftcgit  is  local,  and  the  action  must  be  brought  iii  the 
county  where  the  house  is  situated,  and  if  it  should  happen  that  neith-^ 
er  plaintiff  nor  defendant  is  resident  in  that  county,  and  it  should  ap- 
pear that  defendant  had  an  express  or  implied  license  to  enter  the 
plaintiff's  house,  of  wliich  great  intimacy  will  be  considered  evidence, 
the  plaintiff  must  fail  in  his  action,  though  he  proves  the  seduction  of 
his  daughter.  In  practising  under  the  statute,  which  requires  the 
action  to  be  brought  in  the  county  where  one  of  the  parties  resides,  it 
would  therefore  be  better,  unless  there  are  some  other  considera- 
tions ^0  ike  contrary,  to  waive  the  illegal  entry  into  the  plaintiff's 
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house,  90  that  the  action  may  become,  transitory.  Still  if  there  are 
any  circumstances  attending  the  seduction  of  the  daughter,  which 
render  it  doubtful  whether  an  action  can  be  maintained  for  that  alone, 
it  would  be  better  to  bring  Trespass  quare  clausam  fregii,  and  join 
the  seduction  of  the  daughter  as  matter  of  aggravation.  The  same 
reasons  apply  to  any  other  trespasses,  for  which  a  transitory  actiou 
lies,  when  jomed  with  Trespass  quare  dausum  fregii. 

For  breach      For  that  the  said  D  aud  E,  on  &c.,  at  &c.,  with  force 

uid  am(^-   suad  ariDs,  broke  and  entered  the  plaintiff's  dwellinghouse, 

tion  of  pit.  situate  at  &c.,  and  made  a  great  noise  and  disturbance 

s^onT    there,  and  staid  in  the  said  dwellinghouse,  without  the 

Sliumd^    license  and  against  the  will  of  the  plaintiff,  continuing 

such  their  noise  and  disturbance  therein  for  a  long  time, 

viz.  for  the  space  of  three  days,  and,  during  all  that  time, 

greatly  disturbed  the  plaintiff  in   his  quiet    possession 

thereof,  and  expelled  and  ejected  him  therefrom  for  a 

long  space  of  time,  to  wit,  from  thence  hitherto,  &c.  &c. 

For  breach      For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 

making  an  strms,  broke  Bud  entered  the  plaintiff's  dweliinghouse, 

affi«y ;  and  there  situate,  and  then  and  there  made  a  great  noise  and 

^^!^^^   affray  therein,  and  then  and  there  seized  and  took  pos- 

ajw^pifB.  session  of  the  goods  and  chattels  of  the  plaintiff,  viz.  one 

mahogany  table,  of  the  value  of  0 — ,  one  framed  saw,  of 

the  value  of  0 — ,  &c.  &c.,  and  kept  possession  of  the 

said  goods  and  chattels,  and  remained  and  continued  in 

the  possession  of  the  said  dwellinghouse  for  a  long  space 

'  of  time,  viz.  for  the  space  of days,  and  until  the 

plaintiff  was  obliged  at  considerable  trouble  and  expense 
to  replevy  the  same,  viz.  at  i^c.  i^c. ;  or,  until  the  plaintiff' 
was  obliged  to  lay  out  a  large  sum  of  money^  viz.  the 
sum  of  0 — J  for  the  recovery  of  the  said  goods  and  chat- 
telsj  and  other  wrongs,  &c.  &c. 

For  Breach  ^OT  that  the  Said  D  and  £,  on  &c.,  at  &c.,  broke  and 
of  close;  entered  a  certain  salt  manufactory  of  the  plaintiff,  there 
stock, &c.;  situate  &c.,  and  there  seised  and  took  possession  of  di- 
matSSi"^  vers  goods  and  chattels  of  the  plaintiff,  there  then  found, 
conver-  '  viz.  (spccify  the  articles)  and  being  in  the  whole  of  great 
^^  ^'  value,  to  wit,  of  the  value  of  0 — ,  and  which  belonged 
to  the  said  salt  manufactury ;  and  staid  and  continued  in 
the  said  salt  manufactory,  and  in  possession  of  the  said 

goods  and  chattels,  for  a  long  space  of  time,  viz. 

days,  and  during  that  time,  at  and  in  the  s?iid  manufac- 
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tory,  and  by  and  with  the  fires,  materials,  and  utensils  of 
the  plaintiff  there  then  found,  and  belonging  to  said  man- 
ufactory, made,  converted,  aad  manufactured  the  said 
(the  materials),  and  afterwards  took  and  carried  away 
the  same,  and  also  the  said  &c.,  so  by  them  seised  and 
taken  as  aforesaid,  from  and  out  of  the  said  salt  manu- 
factory,  and  from  and  out  of  the  possession  of  the  plain- 
tiff, to  places  by  the  plaintiff  unknown  ;  whereby  and  in 
consequence  of  such  seizure,  and  of  other  the  premises 
aforesaid,  the  plaintiff  was  deprived  of  his  said  goods  and 
chattels,  and  of  the  profits  that  would  have  accrued  to 
him  from  the  use  and  sale  thereof,  and  was,  during  all 
the  time  aforesaid,  disturbed  in  the  possession  and  occu- 
pation of  his  said  manufactory,  and  was,  during  such 
time,  and  for  a  long  time  afterwards,  prevented  from 
following  the  business  of  a  manufacturer  of  salt,  by  him 
at  other  times  carried  on,  at  the  said  manufactory,  and 
was  also  obliged  to  pay,  and  did  pay  a  large  sum  of  mon- 
ey, to  wit,  0 — ,  and  was  otherwise  put  to  great  trouble 
in  endeavouring  to  obtain  restitution  of  the  said  property,  * 
so  by  them  seized  as  aforesaid ;  and  other  wrongs  &c. 

For  that  the  said  D  and  E^  on  &c.,  with  force  and  Forentar- 
arms,  broke  and  entered  the  dwellinghouse  of  the  plain-  ^ejung. 
tiff,  situate  &c.,  and  thereby  greatly  disturbed  the  plain-  house; 
tiffin  the  quiet  possession  of  the  said  dwellinghouse,  and  holrti^re; 
then  and  there  broke  down  a  certain  fire-grate,  of  the  ^f?®?!?^ 
plaintiff,  of  the  value  of  0 — ,  and  then  and  there  broke  &^   * 
to  pieces,  damaged,  and  spoiled,  the  said  fire-grate  ;  and 
then  and  there  seized,  and  took  divers  goods,  chattels, 
and  furniture,  to  wit,  (set  out  the  goods)  of  the  value  of 
0 —  in  the  said  dwellinghouse,  then  and  there  being,  and 
with  great  violence,  threw  and  cast  the  said  goods  &c.  of 
the  plaintiff,  out  of  the  said  dwellinghouse,  into  the  pub- 
lic street  or  highway  in  said  &c.,  adjoining  to  the  said 
dwellinghouse,  and  thereby  then  and  there,  greatly  dirt- 
ed,  broke,  damaged,  and  spoiled  the  said  goods^  &c. ; 
and  then  and  there,  with  strong  hands,  expelled  and  put 
out  the  plaintiff  with  his  family  from  the  possession  and 
occupation  of  the  said  dwellinghouse,  and  kept  the  plain- 
tiff with  his  family,  so  expelled  and  put  out  from  the 
possession  and  occupation  of  the  said  dwellinghouse  for 
a  long  space  of  time,  then  next  following,  to  wit,  from 
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thence  until  the  day  of  the  purchase  of  this  writ,  where^ 
bj  the  plaiDtifT,  during  .that  time,  not  only  was  deprived 
of  the  use  and  occupation  of  the  said  dwellinghouse,  but 
was  also  thereby  greatly  injured  and  obstructed  in  his 
necessary  affairs  and  employment,  by  him  during  thai 
time  to  be  done  and  followed,  and  was  put  to  great  labor 
and  trouble,  and  obliged  to  expend  a  large  sum  of  mon« 
ey,  viz.  the  sum  of  0 —  in  obtaining  and  furnishing 
.  another  dwellinghouse  for  hioEiself  and  family,  to  wit^ 
at  &c. 

Fur  braak-      For  that  the  said  D  and  £,  on  &c.,  at  &c.,  with  force 

d^;Vui-  ^iid  arms,  broke  and  entered  the  close  of  the  plaintiff*, 

Kngdowaa  there  situate,  called  &c.,  and  then  and  there  trod  down  and 

erectmg  a  Spoiled  the  grass  of  the  plaintiff,  there  then  growing,  and 

hoiue.  kc.  ijgiug  ^f  ^  large  value,  viz.  of  the  value  of  ff—j  and  then 

and  there  threw  down  and  prostrated  a  certain  building 

of  the  plaintiff,  of  a  large  value,  viz.  of  the  value  of  $ — y 

then  and  there  erected,  called  Sz;c.,  and  the  materials 

thereof  coming,  viz. loads  of  bricks,  of  the  plaintiff, 

of  the  value  of  jjf — ,  took  and  carried  away,  and  convert- 
ed and  disposed  of,  to  the  use  of  the  said  D  and  £,  and 
then  and  there  dug  up  and  subverted  the  soil  and  earth, 
together  with  other  the  grass  of  the  plaintiff,  then  and 
there  respectively  growing  and  being,  of  a  large  value, 
to  wit,  of  the  value  of  ^ — ,  and  then  and  there  erected  and 
built  a  great  part  of  a  certain  messuage  or  dwellinghouse 
in  and,  upon  the  said  close,  and  then  and  there  put  out 
and  expelled  the  plaintiff  ifrom  the  possession  and  occu- 
pation of  a  great  part  of  his  said  close,  and  kept  and  con- 
tinued him  so  put  out  and  expelled,  and  the  said  part  of 
the  said  messuage  or  dwellinghouse,  so  by  them  erected 
on  the  said  close  as  aforesaid,  for  a  long  time,  to  wit, 
from  thence  hitherto ;  whereby  the  plaintiff,  during  all 
that  time,  hath  lost,  and  by  reason  of  the  said  last  men- 
tioned building,  will  hereafter  lose  and  be  deprived  of  the 
free  and  entire  use  and  occupation  of  his  said  close ;  and 
other  wrongs,  &c.  &c« 

For  break-  For  that  the  said  D,  on  &c,,  at  &c.,  with  foitsc  and 
dMe,^tii]c-  arms,  broke  and  entered  a  certain  close  of  the  plaintiff, 
i3f  mw^  situate  &c.,  and  then  and  there,  with  his  feet  in  walking, 
and  con.'  trod  down,  and  spoiled  the  grass  of  the  plaintiff,  there 
J^f**  ^  then  growing,  of  the  value  of  $ — ,  and  then  and  therei 
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With  force  and  arms,  took  and  led  away  a  certain  mare 
of  the  plaintiff,  there  then  being,  of  great  value,  viz.  of 
the  value  of  ^— *,  and  kept  and  detained^  and  still  keeps 
and  detains  Ike  same ;  or,  and  cowoerted  and  disposed 
thereof  to  his  own  use ;  and  other  wrongs,  &c. 

4f.  Trespass  to  Personal  Property. 

For  that  the  said  D,  on  be.,  at  &c.,  with  force  and  For  taUng 
arms,  took  and  carried  away  the  goods  and  chattels,  viz,  ^  ^^' 
three  butts  of  beer,  seventv  pounds  of  butter,  &c.  &c. ;  *^® ^J***^ 
then  and  there  found  and  oeing,  of  great  value,  to  wit,  inverting 
of  the  value  of  $ — ,  and  converted  the  same  to  the  use  ^^..^'i^ 
of  the  said  D,  against  the  peace  of  the  commonwealth, 
and  to  the  damage  &c. 

Note.  In  TtesptuM  for  taking  and  carrying  away  the  plaintiff's 
goods,  it  is  absolutely  essential  to  state,  that  the  goods  were  the  plain- 
tiff's goods;  the  plaintiff's  title  to  recover  rests  on  that  point,  and  the 
omission  is  not  cured  by  a  ?erdict  Strange,  1023 ;  2  Ley,  156 ;  2 
Cro.  46 ;  Sal.  640. 

But  if  the  defendant's  plea  shows  that  the  ^oods  were  in  the  pos- 
session of  the  plaintiff,  the  declaration  will  be  aided.     1  Sid.  185. 

The  goods  most  be  set  forth  with  certainty,  in  the  declaration,  so 
thai  the  defendant  may  be  able  to  justify ;  or,  in  case  of  a  recovery 
against  him,  to  plead  it  in  bar  of  another  action  for  the  same  goods. 
See  5  Co.  34,  b;  4  Bur.  2455 ;  3  Wils.  292. 

The  value  of  the  goods  should  be  mentioned.  8  Lev.  230 ;  2  Cro. 
307.  The  omission  to  state  the  value  of  the  goods,  is  aided  by  a  ver^ 
diet,  but  uncertainty  in  specifying  the  goods  is  not.  Com.  Dig.  Plead. 
3  M.  5.     {EdtHon,  1822.)     This  action  is  transitory. 

For  that  the  said  D,   on  &c-,  at  &c.,  with  force  and  f~^;^J« 
arms,  took  and  carried  away  two  silver  tickets  of  the  tickets  of 
plaintiflF,  of  great  value,  viz.  of  the  value  of  jjf—,  being  ^^>^ 
tickets  entitling  the  plaintiff,  and  the  bearer  and  bearers  he  was 
thereof,  for  the  time  being,  to  admission  &c.  (according  EJfm  ^t? 
to  thefactj  or  thejace  of  the  ticket),  during  the  perform-  ^»^ 
ances  and  exhibitions  from  time  to  time,  taking  place  to  a  pUce" 
there,  and  which  said  tickets  were  transferable  by  the  jf^^ 
plaintiff,  as  proprietor  of  the  same,  to  any  other  person 
o^  persons  for  the  purpose  of  procuring  such  person  or 
persons  admission  to  the  said  U)lace  of  exhibition]^  and 
withheld  and  detained  the  said  tickets  from  the  plain- 
tiff for  a  long  space  of  time,  to  wit,  from  thence  hither- 
to ;  whereby  the  plaintiff,  during  all  that  time,  hath  been 
prevented  from  gaining  admission  into  the  said  (place  of 
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exhibition)  at  and  during  the  performances  and  exhibi- 
tions which  have  taken  place  there,  by  virtue  of  the 
said  tickets;  and  hath,  during  all  that  time,  been  prevented 
from  transferring  or  letting  out  the  same  tickets  to  anj 
other  person  or  persons,  for  the  purpose  of  entitling  such 
person  or  persons  to  admission  into  the  said  (place  of 
exhibition)^  during  the  said  performances  and  exhibitions 
there,  and  particularly  to  one  A.  B.  and  one  CD.,  who 
would  otherwise  respectively  have  hired  the  said  tick- 
ets of  the  plaintiff,  during  certain  periods  of  performance 
at  the  said  place  of  exhibition,  during  the  time  aforesaid ; 
and  the  plaintiff  hath  thereby  been  deprived  of  an  oppor- 
tunity of  making,  and  hath  lost  a  large  sum  of  money,  viz. 
^ — ,  which  he  could  otherwise  have  acquired,  and  which 
would  have  accrued  to  him  from  such  transferring  or 
letting  out  of  the  said  tickets,  viz.  at  &c.  aforesaid. 

^"^^  For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
diay,  uid  arms,  stopped  a  certain  dray  of  the  plaintiff,  drawn  by 
SS^&c  certain  cattle  of  the  plaintiff  along  the  highway  in  said 
&c.,  and  seized  and  took  from  the  head  of  one  of  the 
said  cattle,  then  drawing  the  said  dray,  a  certain  leather 
bridle  of  the  plaintiff,  of  the  value  of  $ — ,  and  kept  and 
detained  the  same  for  a  long  time^  and  until  the  plaintiff 
was  forced  to  pay^  and  did  pay  to  the  said  Z),  the  sum  of 
$ — for  the  redemption  of  the  said  bridle,  ^. 

oTy  instead  of  the  words  in  italic^ 

and  carried  away  the  same,  and  converted  and  dbposed 
thereof  to  his  own  use,  &c. 

jPor  thoot-      For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
^f^^    arms,  shot  and  killed  a  certain  dog  of  the  plaintiff,  then 

and  there  found  and  being,  of  great  value,  viz.  of  the 

value  of  0 — ,  and  other  wrongs  &c. 

5?i.b!S2      ^^^  ^^^^  ^^^  ?^^^  ^»  ^^  *^^-'  ^*  ^^-^  ^'^^^  ^^^^^  ^^d 
'  arms,  beat,  bruised,  wounded,  and  ill  treated  a  certain 

gelding  of  the  plaintiff,  then  and  there  found  and  being, 

of  great  value,  viz.  of  the  value  of  0 — ^  so  that  the  said 

gelding  languished  of  the  bruises  and  wounds  then  and 

there  given,  for  a  long  time,  and  the  plaintiff  was  then 

and  there  obliged  to  lay  out  and  expend,  and  did  lay 

out  and  expend  a  large  sum  of  money,  viz.  $ — ,  in  en- 
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deaToring  to  cure  the  said  gelding,  during  that  time,  and 
the  said  gelding  afterwards,  on  &c.,  at  &c.^  by  means  of 
the  said  wounds  and  bruises,  died,  &c.  &c. 

or^  more  shortly y  ihusj 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
arms,  beat,  bruised,  wounded,  and  killed  a  certain  geld- 
ing of  the  plaintiff,  then  and  there  found  and  being,  of 
the  value  of  $ — ,  and  other  wrongs,  &c.  &;c* 

For  that  the  said  D,  on  &c.,  at  &c-,  with  force  and  ^^^ 
arms,  viz.  with  a  certain  stick  or  bludgeon,  which  the  eye  of  a 
said  D,  then  and  there  held  in  his  hand,  beat,  bruised,  *'*^"*' 
wounded,  and  ill  treated  a  certain  mare  c^  the  plaintiff, 
then  and  there  found  and  being,  of  great  value,  viz.  of 
the  value  of  0 — ,  and  did  then  and  there,  violently  knock 
and  strike  out  one  of  the  eyes  of  the  said  mare ;  by  rea- 
son whereof  the  value  of  the  said  mare  is  greatly  dimin- 
ished ;  and  other  wrongs  &c. 

For  that  the  said  D,  on  &lc.j  at  &c.,  with  force  and  ^^' 
arms,  drove,  and  with  dogs  chased,  certain  sheep  and  w&i  do^ 
lambs  of  the  plaintiff,  viz.  ten  sheep  and  six  lambs,  then  ^' 
and  there  found  and  being,  of  great  value,  viz.  of  the  val- 
ue of  0 — ,  and  then  and  there  set  on  and  encouraged 
the  said  dogs  to  bite,  worry,  and  pursue  the  said  sheep 
and  lambs,  whereby  divers,  viz.  three  of  the  said  sheep, 
and  five  of  the  said  lambs,  died,  and  the  residue  of  the 
said  sheep  and  lambs,  viz.  seven  sheep  and  one  lamb, 
were  greatly  hurt  and  damaged ;  kc.  &c. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  F^r  diw- 
arms,  drove  and  chased  a  certain  mare  of  the  plaintiff,  whereby  ' 
then  and  there  found  and  being,  of  great  value,  viz.  of  *^  f^^ 
the  value  of  $ — ,   whereby   the  said  mare, 'then  and  i^- 
there  slipped  and  dropped  a  dead  foal,  and  whereby  the 
said  mare  was  then  and  there  hurt  and  greatly  damnified, 
and  the  plaintiff  was  deprived  of  the  use  of  the  said 
mare,  for  a  long  space  of  time,  viz.  six  weeks,  &c.  &c. 

For  that  the  said  D,  on  &c,,  at  &c.,  with  force  and  ^ot»^^ 
arms,  seized  and  took  a  certam  barge  of  the  plamtin,  of  log  pifs. 
great  value,  viz.  of  the  value  of  0 — ,  and  then  and  there  ^'•^' 
carried  away  the  said  barge,  and  kept  and  detained  the 
same  from  the  plaintiff  for  a  long  space  of  time,  viz.  from 
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thence  hitherto,  and  converted  the  same  to  his  own  use  i 
whereby  the  plaintiff  has  been  deprived  of  all  the  profit 
and  advantage  which  would  have  accrued  to  him  from 
the  use  of  the  said  barge  during  that  time  ;  and  partic- 
ularly (state  the  special  damage y  if  any)^  &c.,  and  other 
wrongs,  &c. 

For  run-        for  that  the  said  D»  on  &c.,  at  &c«,  with  force  and 

li^^  ^^  arms,  drove  a  certain  carriage,  to  wit,  a  curricle,  which 

^^*  ^®  the  said  D  was  then  and  there  driving  along  the  high- 

wWreby    way^  with  great  force  and  violence,  against  a  certain 

^"JJJ      other  carriage,  viz.  a  chaise  of  the  plaintiff  of  great  val- 

ont^A  ue,  to  wit,  of  the  value  of  $ — ,  and  in  which  said  chaise^ 

Smage,     the  plaintiff  was  then  riding  in  the  said  highway,  and 

^'  thereby,  then  and  there  greatly  broke  and  damaged  the 

said  chaise ;  by  means  whereof  the  plaintiff  was  then 

and  there  thrown,  with  great  violence,  out  of  his  said 

chaise,  upon  the  ground  ;  and  was  afterwards,  viz.  on  &c., 

at  &c.,  obliged  to  expend,  and  did  expend,  a^  large  sum 

of  money,  tiz.  j^-^,  in  the  repairing  of  the  said  chaise ; 

and  also  by  means  of  the  premises,  the  plaintiff  was  then 

and  there  greatly  bruised,  hurt,  and  wounded,  and  sick 

and  disordered,  and  so  continued  for  a  long  space  of  time, 

viz. weeks  then  next  following,  and  during  all  that 

time  was  prevented  from  transacting  his  lawful  business, 
by  him  during  the  said  time  to  be  tranisacted ;  and  was 
also  thereby  obliged  to  expend,  and  did  expend  a  large 
sum  of  money,  viz.  $ —  in  the  cure  of  his  said  wounds, 
lameness,  and  disorders  aforesaid,  occasioned  as  aforesaid^ 
viz.  at  &c.,  and  other  wrongs,  &c«  &c. 

NoTB.  In  what  caaes  to  bring  Trespass,  and  in  what  to  bring  Case^ 
it  is  not  always  easy  to  decide  ;  see  a  note  on  the  subject  in  the  Ajh 
pendix.    See  also  ante.  Case,  p.  284  to  3S8. 

St's."?^  For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 
adrift;  arms,  seised  and  took  the  boat  6f  the  plainti/T,  of  great 
^^^,  value,  viz.  of  the  value  of  0 — ,  then  moored  and  fasten* 
ed  with  a  certain  rope  of  the  plaintiff  at  &c.,  in  the  river 
&c.,  and  then  unmoored  and  set  loose  the  said  boat  from 
the  place  to  which  she  was  so  moored  and  fastened  as 
aforesaid,  and  thereby  set  the  said  boat  adrift  in  the  said 
river;  whereby  the  said  boat  was  broken  to  pieces, dam- 
aged, and  spoiled,  and  the  plaintiff  lost  the  whole  use  of 
his  said  boat  for  a  long  space  of  time,  viz.  &c  &c. 
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For  that  the  said  D,  tc^ether  with  one  G.  G,,  of  &c.,  Forim- 
on  &LC.,  at  &c.,  with  force  and  arms,  the  cattle,  to  wit,  g^^^^iSI 
four-oxen  and  four  cows,  of  the  said  P.  P.,  there  lately  of  plaintiff 
found,  took,  and  impounded,  and  them  there  so  impound^  JSd  i^lum 
ed  detained,  until  the  said  P.  P.,  for  obtaining  the  de*  of  mo'^^yt 
livery  of  them  therefrom,  paid  to  the  said  D  and  G  a 
fine  of  ;^12 ;  and  other  enormities,  the  said  D  then  and 
there  did,  to  the  grievous  injury  of  the  said  P,  and  against 
the  peace  &c.     2  Vent.  91. 

For  that  the  said  A,  at  &c.,  on  &C/,  with  force  and  TieipM 
arois,  chased  and  worried  the  plaintiff's  flock  of  geese,  ©? ^e«^ 
being  in.  all  &c.,  threw  clubs  and  stones  at  them,  and 

thereby  killed of  them,  of  the  value  of  $ — ,  and 

wounded  and  hurt  the  rest,  to  the  value  of  0 — ,  against 
the  peace  &c. 

For  that  thefoiid  plaintiff,  on  &c.,  at  &c.,  had  taken  a  For  rescue 
certain  mate,  doing  dainage,  then  in  the  lands  of  the  ^^**'**"®' 
plaintiff,  and  had  impounded  the  said  mare  according  to 
law.  And  the  said  A,  s)n  &c.,  at  &c.,  with  force  and 
armsy  viz.  with  swords  and  staves,  broke  said  pound,  and 
took  and  led  away  said  mare  from  and  out  of  said  pound ; 
and  other  wrongs,  Sec. 

For  that  on  &c.,  at  &c-,  the  said  A,  with  force  and  Psot-owner 
arms,  did  arrest  a  certain  ship  in  the  custody  of  the  fofStS^' 
plaintiff,  with  which,  and  divers  goods  and  merchandises,  JJ^*  "^^ 
viz.  &c,  of  him  the  plaintiff,  and  several  other  merchants,       ^'^^^ 
his  partners,  in  the  said  ship  to  be  transported,  the  plain- 
tiff was  about  to  go  to  parts  beyond  sea,  viz.  to  Sec, 
and  to  make  profits  thereof  to.  him  the  plaintiff,  for  his 
part,  viz.  one  fourth  part  thereof,  and  to  take  of  every 
of  the  said  other  merchants  a  certain  salary,  viz.  one 
twentieth  part  of  the  produce  thereof,  to  merchandise 
their  parts  of  the  said  goods  and  merchandise  ;  and  said 
ship,  so  under  arrest,  there  did  detain,  against  the  law  of 
the  land,  for  a  long  time,  viz.  from  &c.,  to  Sec. ;  where- 
by the  plaintiff,  the  profit  and  advantage,  which  he  must 
have  had  and  received  from  the  goods  and  merchandises 
aforesaid,  by  merchandising  thereof  as  afor^aid,  bath 
totally  lost ;  and  other  outrages  the  said  A  did  on  the 
plaintiff  commit,  against  the  peace,  &c« 
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Forkining       FoF  that  on  &c.,  at  &c,,  the  said  A,  with  force  and 
Eo^e^on*    arms,  a  certain  hand-gun,  laden  with  gunpowder,  dis- 
training     charged  at  and  against  the  plaintiff's  horse,  being  ar^eld- 
sfflg     ing*>  of  the  value  of  $—y  and  thereby  broke  the  right 
with  a  gun.  thigh-bonc  of  said  horse,  and  wounded  him  in  said  thigh; 
so  that  by  means  thereof,  the  said  horse  was  rendered 
useless  and  good  for  nothing ;  and  then  and  there  the 
said  A  did  other  injuries  to  the  plaintiff,  against  our 
peace,  &c«  Trowbridge. 

For  taking  For  that  the  said  A  [defendant],  on  8tc.,  at  &c.,  with 
pUundff's  force  and  arms,  took  and  carried  away  the  plaintiff's  two- 
mast  boat,  of  the  value  of  ^60,  and  converted  the  same  to 
his  own  use ;  and  other  enormities  to  the  plaintiff,  the  said 
A  then  and  there  did,  against  the  peace  of  this  common- 
wealth, &c. 

For  stop.        For  that  the  said  D,  at  &c.,  on  &c.,  with  force  and 
gn^^piain-  arms,  stopped  a  certain  waggon  of  the  plaintiff,  then  and 
ffoninthe  there  by  the  plaintiff's  cattle  drawn  in  and  along  the 
highway,    iijghway,  and  seized  and  took  from  the  cattle,  then  and 
there  drawing  the  said  waggon,  the  gears  of  the  plaintiff, 
viz.  one  pair  of  iron  gears,  of  the  value  of  $ — ,  and  car- 
ried away,  kept,  and  detained  the  same ;  and  other  in- 
juries,  wrongs,  and  enormities,  the  said  D  then  and  there 
d.id  to  the  plaintiff,  against  our  peace,  &c. 

.6.  Declarations  in  other  cases  of  mixed  trespasses. 

profitef^^  For  that  the  said  D,  on  &c,,  with  force  and  arms, 
broke  and  entered  three  messuages  &c.,  with  the  appur- 
tenances in  — 7-  aforesaid,  and  expelled,  put  out,  and  re- 
moved the  plaintiff  from  the  possession  and  occupation  of 
his  said  tenements,  and  kept  and  continued  the  plaintiff 
so  expelled,  put  out,  and  removed  from  the  possession 
and  occupation  of  the  same,  for  a  long  space  of  time ; 

that  is  to  say,  from ,  until  the  day  of  suing  out  the 

original  writ  of  the  plaintiff;  and  during  all  tlat  time, 
had  and  received  to  his  own  use  all  the  rents,  issues,  and 
profits  of  the  said  tenements,  being  of  the  yearly  vahie 
of  0 — ,  and  other  injuries  &c. 

Note.  In  Englaod,  after  a  recovery  in  ejectmenty  the  owner  of 
the  land  may  recover  for  the  time  he  has  been  kept  out  of  possession, 
in  an  action  for  the  mesne  profits.  The  reason  of  this  is,  that  the 
tenant  in  possession,  by  entering  into  the  common  rule»  is  estopped  in 
any  subsequent  action,  from  denying  the  lessor's  possession,  and  an 
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ouster  by  himselfl  This  caster  affords  a  sufficient  foundation  for  the 
lessor's  action  of  Trespass,  in  which  he  recovers  damages,  in  lieu  of 
the  mesne  profits,  which  he  has  been  prevented  from  receiving.  It 
should  be  remarked,  however,  that  where  the  profits  claimed,  are  for 
a  greater  length  of  time  than  six  years,  the  defendant  may  plead  the 
statute  of  limitations.  It  should  be  observed  too,  that  the  jury,  in 
assessing  damages  in  such  action,  are  by  no  means  obliged  to  confine 
themselves  to  the  annual  rents  of  the  land,  but  may,  in  every  such 
C9se,  assess  such  damages,  as  they  think  will  do  justice  between  the 
parties.  And  a  learned  judge  on  the  English  Bench  (Mr.  Justice 
Gould,  3  Wils.  118),  remarks,  that  he  had  known  four  times  the  value 
of  the  mesne  profits  given  by  a  jury  in  this  action.  Whether  it  would 
be  worth  while  to  make  a  suggestion  of  this  kind  to  the  jury,  in  cases 
where  the  defendant  sets  up  the  statue  of  limitations  against  the  plain- 
tiff's claim,  to  prevent  him  from  recovering  more  than  what  is  not 
within  the  statute,^ may  be  worth  consideration;  in  order  that  com- 
plete justice,  either  per  directum  or  pir  obiiquum,  may  be  done  be- 
tween the  parlies.  Since  those  who  apply  to  air  arbitrary  regulation 
of  the  law,  grounded  merely  in  policy,  to  shelter  them  from  a  just 
claim,  must,  in  that  case,  as  well  as  where  they  apply  to  the  law  for 
the  recovery  of  a  legal  demand,  be  content  to  take  the  law  as  they 
find  it. 

In  Massachusetts,  the  action  of  ejectment  has  never  beeo^adopted 
in  practice,  and  much  of  the  English  law  in  relation  to  this  subject, 
has  therefore  no  application  here.  In  this  commonwealth,  if  a  man  is 
disseised,  he  may  recover  for  the  trespass,  committed  in  the  first  dis- 
seisin, without  entry.  But  he  recovers  no  mesne  profits;  but  if  he 
re-enters,  and  then  brings  his  action  of  Trespass  with  a  continuan- 
do,  or  if,  after  a  re-entry,  he  is  content  to  waive  the  Trespass  and 
bring  an  action  of  Assumpsit,  for  use  and  occupation,  he  may  re- 
cover the  mesne  profits,  or  an  equivalent  by  some  other  name. 
But  if,  afler  he  is  disseised,  he  suffers, his  right  of  entry  to  be  h>st 
by  lapse  of  time  &c.,  he  cannot,  with  or  without  entry,  maintain  an 
action  of  Trespass  to  recover  for  the  mesne  profits,  or  for  the  use 
and  occupation  of  the  land,  in  any  shape.  His  remedy  then  is,  to 
commence  a  writ  of  Entry,  in  which,  showing  his  title,  he  recovers 
judgment  for  the  land.  After  this  recovery  of  judgment,  however, 
before  the  service  of  the  writ  of  habere  facias  possessionem,  unless 
he  enters  by  consent  (4  Esp.  R.  166,)  the  demandant  is  not  in  ^sses- 
sion  of  the  land,  so  as  to  maintain  Trespass ;  neither  has  he  any  right 
of  entry,  independently  of  the  execution.  If  he  had,  the  execution 
would  be  useless;  since  then  he  might  enter  and  regain  possession 
without  the  oflicer.  But  after  he  is  put  in  possession  by  the  oflScer, 
he  then  has  a  right  from  that  time,  to  commence  actions  for  trespasses 
committed  afterwards.  But,  according  to  tlie  strictness  of  the  ancient 
authorities,  he  can  commence  no  actions  for  mesne  profits,  received  - 
before  by  the  tenant  or  defendant.  For,  if  he  has  any  remedy,  it 
must  be  in  Trespass.  But  Trespass,  it  is  well  known,  lies  only  for  inju- 
ries done  to  the  possession,  and  can  only  be  brought  by  those  who 
were  actually,  or  in  consideration  of  the  law,  in  the  possession  of  the 
land.  But  here,  so  far  from  being  in  possession  at  the  time  jor  which 
the  mesne  profits  are  claimed,  the  demandant  or  plaintiff  had  not  then 
even  a  right  of  possession.  And  there  i?  no  confession  of  lease,  entry, 
and  ouster,  to  estop  the  tenant  or  defendant.  It  is  plain,  therefore,  that 
from  the  principles  of  the  law,  and  the  nature  of  the  actions  to  which 
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recourse  must  be  had,  if  to  any,  the  plaintiff. or  deroandanty  in  sach 
case,  can  have  no  remedy  for  ihe  mesne  profits,  unless  the  action  of 
Ejectment  is  introduced. 

It  is  said  to  be  an  unsettled  question,  whether,  if  A  disseises  B,  and 
then  enfeoffs  &c.  C,  and  B  recovers  the  land  of  C  in  an  ejectment, 
he  shall  have  ifn  action  for  the  mesne  profits  against  C.  Without 
referring  to  the  numerous  cases,  dicta,  and  authorities,  each  way  on 
this  point,  it  may  not  be  amiss  to  consider  the  decision,  which  a  re* 
gard  to  the  true  merits  and  justice  of  the  case  might  dictate.  Let  a  case 
be  put  where  the  right  of  entry  is  taken  away.  Suppose  A  disseises  B, 
land  then  sells  the  land  for  $1000  to  C,  C  occupies  the  land  for  twenty 
years  and  clears  $60  per  annum,  the  interest  of  the  purchase  money  ^ 
A  also  receives  the  interest  of  his  purchase  money,  viz*  $60  per  an* 
num  ;  C  ailerwards  recovers  the  land  of  B,  and  B  then  sues  A  on  his 
covenant  of  warranty,  and  recovers  the  purchase  money  with  interesL 
But  if  the  matter  rests  here,  justice  is  not  done.  For,  though  A,  hav-^ 
ing  received  his  $1000,  and  interest  fi>r  twenty  years,  and  having 
af&rwards  been  obliged  to  refund  the  whole  to  C,  is  neither  better 
nor  worse  off,  than  he  would  have  been  if  he  had  never  disseised  B  ; 
yet  C  is  a  great  gainer,  and  B  is  a  great  loser  by  the  affair.  For  C 
has  now,  in  his  hands,  not  only  the  $1000,  which  he  paid  A  for  the 
land,  together  with  interest  for  twenty  years ;  but  he  has  also  the  profits 
of  the  land,  which  he  has  received,  and  which  he  now  retains  con- 
trary to  natural  right  These,  in  the  case  stated,  cannot  in  round 
numbers  amount  to  less  than  $1400  or  $1500.  This  money  injustice 
belongs  to  B.  But,  for  the  recovery  of  this  property,  no  remedy  what- 
ever is  furnished  by  any  principle  of  law^  acknowledged  within  this 
commonwealth ;  and  the  statute  law  is  so  far  from  furnishing  any, 
that,  if  C  has  laid  out  the  annual  rents,  which  he  has  received  from 
the  land,  in  making  improvements,  B,  when  he  recovers  judgment  for 
the  land,  must  allow  him  for  those  improvements  which  have  been 
mivle  with  B*s  own  money.  See  the  various  Betterment  acts  of  this 
commonweaUhm 

But  if  a  case  is  put  where  the  right  of  entry  is  not  taken  away,  for 
instance,  suppose  A  disseises  B,  and,  after  holding  the  land  two  years. 
Conveys  to  C,  who  occupies  the  same  eight  years ;  in  such  case  B  is 
under  no  necessity  of  bringing  a  writ  of  Entry,  for  he  may  enter  at 
once.  After  his  entry,  however,  he  cannot  maintain  Trespass,  or  any 
other  action  against  A,  for  mesne  profits,  on  account  of  the  statute  of 
limitations.  For  the  same  reason,  he  can  maintain  no  action  against 
C,  for  mesne  profits  accruing  during  any  time  which  elapsed  more  than 
six  years  before  B's  entry.  But,  for  the  mesne  profits  of  the  six  years 
next  preceding  B*s  entry,  B  without  doubt  may  recover  against  C  in 
an  action  of  Trespass  ;  or,  waiving  the  trespass,  in  an  action  for  use 
and  occupation.  The  reason  of  this  is,  that  by  his  re-entry  he  elects 
to  consider  himself  as  not  disseised;  and  this  lie  may  do,  because  be 
still  retains  his  right  of  entry  ;  and,  by  this  re-entry,  A  and  C  become 
i^ete  trespassers,  and  each,  where  the  statute  of  limitations  does  not 
interpose,  iB  answerable  for  the  mesne  profits  which  he  received  in 
his  own  time. 

But  if  B,  instead  of  entering,  elects  to  bring  a  writ  of  Entry,  then  he 
elects  to  consider  himself  as  disseised,  for  such  is  the  allegation  of  the 
writ ;  and  whether  he  can,  in  that  case,  after  recovery,  maintain  Tres* 
pass  for  mesne  profits,  is  the  principal  point  in  controversy  in  the 
case,  Emerson  v.  Thompson  €taL,%  Pick.  473. 
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It  may  here  be  observed,  1.  That,  for  a  disseisin/a  writ  of  Entry  id  the 
proper  remedy.  2.  That  in  strictness  where  a  man  is  disseised,  he  has 
neither  possessicm  nor  right  of  possession.  Because,  even  if  a  man  i!i 
fercibly  ejected  from  his  land,  and  it  is  fenced  off  against  him,  it  is  noth- 
ing more  than  a  mere  trespass,  unless  he  elects  to  consider  himself  as 
disseised,  and  in  such  case,  if  he  does  not,  by  his  negligence,  suffer  the 
trespass  to  be  matured  into  a  disseisin  by  the  operation  of  the  statute 
of  limitations,  he  is  under  no  necessity  of  bringing  any  other  action 
than  Trespass,  after  entry  ^  and,  if  his  entry  is  prevented,  may  have 
recourse  to  the  process  of  forcible  entry  and  detainer  to  obtain  it 
3.  That  an  action  of  Trespass  lies  only  for  injuries  to  the  possession  ; 
and  therefore,  while  a  man  has  neither  possession  nor  a  right  of  pos* 
session,  he  cannot  be,  either  actually  or  in  construction  of  law,  so  in 
the  possession  of  land  as  to  maintain  Trespass.  4.  That  where  a  man 
brings  a  writ  of  Entry,  he  admits  that  the  tenant  is  in  possession  under 
title ;  and  that'  he,  the  demandant,  is  disseised,  that  is,  that  his  title, 
upon  which  his  right  of  possession  is  grounded,  is  displaced,  and  con- 
sequentiy,  until  the  question  of  title  is  settled,  has  no  right  to  the  pos- 
session of  the  land.  5.  From  these  premises,  if  correct  (and  uiey 
are  believed  to  be  so),  the  conclusion  seems  to  follow,  that  after  a  per- 
son has  alleged  in  his  writ  of  Entry,  that  he  has  been  disseised,  he  shall 
not  be,  permitted  afterwards  by  bringing  an  action  of  Trespass  for 
mesne  profits  during  the  time  of  such  disseisin,  to  contradict  himself 
by  saying,  that  he  then  was  in  possession.  As  the  court  were  not 
unanimous  in  Emerson  v.  Thompson,  it  may  still  be  advisable  there- 
fore, in  all  cases  where  the  right  of  entry  is  not  taken  away,  rather  to 
enter,  and  afterwards  bring  Trespass,  than  to  resort  to  a  real  action  ; 
and,  as  the  right  of  entry  is  never  taken  away  by  lapse  of  time,  unless 
where  the  statute  of  limitations  must  necessarily  bar  the  right  to  re- 
cover in  Trespass  quare  clausum  f regit  (^the  single  case  of  a  descent 
cast,  excepted),  there  seems  to  be  no  necessity  that  this  question  should 
ever  arise  again. 

For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and  FomaOiDg 
afrmsy  put  and  placed  before  and  against  certain  windows  foj^e^' 
of  the  plaintiff,  of  and  belonging  to  the  dwellinghouse  of  plaintiffs 
the  plaintiff*,  there  situate^  divers  boards,  and  nailed  and       ^^' 
fastened  the  said  boards  to  the  frames  of  the  said  win- 
dows, and  kept  and  continued  the  said  boards  so  nailed 
and  fastened  as  aforesaid,  for  a  long  space  of  time,  to  wit, 
fjrom  thence  hitherto  ;  wherebj^  the  ligtit,  during  all  the 
time  aforesaid,  hath  been  greatly  obstructed  and  prevent- 
ed from  entering  the  said  dwelljnghouse  through   the 
said  windows,  and  the  said  dwellinghouse  thereby  hath 
been  greatly  darkened ;  and  other  wrongs  &c. 

For  that  the  said  D  and  E,  on  &c.,  with  force  and  Forbnak- 
arms,  broke  and  entered  the  dwellinghouse,  three  barns,.  tSSi^  ^' 
two  stables,  one   granary,  and   eighteen  closes  of  the  g|j^J^ 
plaintiff,  at  &c.  aforesaid,   and  continued  in  the  said  consuming 
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victuals,     dwellinghouse  against  the   will   of  the   plaintiff,    from 

SrititStiSS  thenceforth  until  the 4ay  of  &c.,  and,  during  that 

of  iaodB»  time,  did  eat  and  consume  the  victuals  and  drink  of  the 
*^"  plaintiff,  there  found,  of  the  value  of  ^-7-?  and  lay  in  the 
beds  of  the  plaintiff  there  ;  and  afterwards,  on  &c.,  again 
broke  and  entered  the  said  barns,  stables,  granaries,  and 
closes  of  the  plaintiff,  and  locked  up  the  doors  of  the  said 
barns,  stables,  and  granaries,  and  the  gates  of  the  said 
closes,  and  kept  and  continued  the  same  locked  up,  from 
thenceforth  until  the day  of  &c. ;  by  reason  where- 
of, the  plaintiff,  during  that  time,  not  only  lost  the  use  of 
the  said  barns,  stables,  and  granaries,  but  was  hindered 
and  prevented  from  the  manuring,  use,  and  occupation  of 
the  said  closes,  and,  during  all  that  time,  could  not  plough 
and  sow  the  same,  in  a  due  course  of  husbandry ;  and 
other  wrongs  &c. 

Quare  For  that  the  said  D,  on  &c.,  with  force  and,  arms, 

fregit!^th  broke  and  entered  the  closes  of  the  plaintiff,  to  wit,  one 
2do"&c  ^^^^»  called  the  yard,  and  one  other  close,  called  the 
garden,  at  &c.,  in  &c.,  aforesaid,  and  then  and  there, 
with  his  feet  in  walking,  trod  down  and  damaged  the 
grass  there  then  growing ;  and  with  certain  cattle, 
to  wit,  horses  &c.,  trod  down,  ate  up,  and  consumed 
other  the  grass  of  the  plaintiff,  there  then  growing,  of 
the  value  of  ;^ — ;  and  did,  then  and  there  break,  throw 
down,  and  spoil  the  fences  of  the  plaintiff,  standing  on 
the  said  closes,  and  did,  then  and  there,  break  up  and 
dig  the  soil  of  the  said  closes ;  continuing  the  said  tres- 
pass, as  to  treading  down  and  consuming  the  said  grass 
m  ^valking  thereon,  and  eating  up  and  treading  down  the 
said  other  grass  with  cattle,  at  divers  days  and  times, 
from  &c.  until  &c. ;  and  other  wrongs  &c. 

Qutfe  For  that  the  said  D,  on  &c.,  at  &c.,  with  force  and 

fie^°for  arms,  broke  and  entered  three  apartments  of  the  plain- 
*it^™*  tiff,  wherein  the  plaintiff  and  his  family  inhabited  and 
tooma,  de-  resided,  and  part  and  parcel  of  a  certain  dwellinghouse, 
w2*^f  there  situate,  and  then  and  there  made  a  great  noise 
^d  cany-  aud  disturbance,  jn  the  said  apartments,  and  staid  there- 

tiWhj^'      in  for  a  long  space  of  time,  to  wit,  for  the  space  of 

hours,  then  next  following,  without  the  leave  and  against 
the  will  of  the  plaintiff,  and,  whilst  he  was  in  the  said 
apartments  of  the  plaintiff,  to  wit,  on  &c.,  at  &c.,  with 
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force  and  arms,  made  an  assault  on  A,  then  and  now 
being  the  wife  of  the  plaintiff,  and  then  and  there  de- 
bauched  and  carnally  knew  the  said  Ay  and  then  and 
there,  by  force  took  and  carried  away  the  said  wife  of  • 
the  plaintiff,  from  his  said  dwelling,  to  places,  to  the 
plaintiff  unknown,  and  kept  and  detained  the  said  wife 
of  the  plaintiff,  from  his  said  dwelling,  for  a  long  space  * 
of  time,  to  wit,  from  thence  hitherto,  by  means  whereof, 
the  plaintiff  hath,  during  all  that  time,  lost  and  been 
deprived  of  the  company  and  assistance  of  his  said  wife, 
in  his  domestic  affairs,  and  his  felicity  therein  hath  been 
greatly  interrupted  and  disturbed,^  to  wit,  at  &c* ;  and 
other  wrongs  &c. 

Note.  Where  it  is  uncertain,  whether  the  plaintiff  can  prove  the 
crim.  can.f  a  second  count  may  be  introduced,  and  the  words  in  the 
aboTe  precedent,  in  italic,  may  be  omitted. 

For  that  the  said  D,  oh  &c.,  with  force  and  arms  broke  ^*» 
and  entered  a  certain  close  of  .the  plaintiff,  at  &c.,  and  fi«git;tak- 
then  and  there,  with  fqrce  and  arms,  took  and  carried  ^|g*^^e, 
away  a  certain  mare  of  the  plaintiff,  there  then  being,  of  &c. 
the  value  of  0 — ,  and  kept  and  detained  the  said  marej 
and  still  keeps  and  detains  the  same ;  (or,  instead  of  the 
conclusion  in  italics),  and  converted  ana  disposed  thereof 
to  his  own  use. 

Note.  A  second  count  may  be  added,  omitting  the  breach  of 
close. 

■ 

For  that  the  said  D  and  E,  on  &c.,  with  force  and  Qnaie 
arms,  broke  and  entered  the  plaintiff's  close,  called  the  fre^'dig. 
peat  lot,  situate  in  &c.,  and  cut  up,  dug  up,  took,  and  car-  ^^ 
ried  away  the  soil,  turves,  and  peat  of  the  plaintiffs  to  away  peat, 
wit,  ten  cart-loads  of  soil,  ten  cart-loads  of  turves,  aiid  *^ 
ten  cart-loads  of  peat,  there  then  being,  of  great  value, 
to  wit,  of  the  value  of  ^ — ,  and  converted  and  disposed 
of  the  same  to  their  own  use ;  and  other  wrongs  &c. 

Note.  Where  a  declaration  in  Trespass  was  for  taking  **  goods, 
chattels,  and  effects,"  it  was  held  that  the  plaintiff  might  recover  for 
fixtures.    4  B.  d&  A.  206. 
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REAL  ACTIONS. 

Writ  of  Right. 

A  Writ  of  Right  is  the  highest  of  all  Real  Actions,  and  the  hst 
remedy  for  the  recovery  of  lands  and  tenements.  F.  N.  B.  1  A  ; 
Com.  Dig.  Droit.  B  1.  Like  all  other  Real  Actions,  it  must  be 
brought  in  the  county  where  the  land  lies,  and  against  the  tenant  of 
the  freehold,  and  not  against  a  tenant  for  years,  or  other  mere  occu- 
pant in  possession.     Und. 

It  is  a  concurient  remedy  m\h  other  Real  Actions  of  inferior  de-> 
gree,  and  may  be  brought  for  the  same  lands,  after  an  unsuccessful 
termination  of  any  of  ^em,  by  judgment,  on  a  verdict,  or  upon  de- 
fault of  the  demandant.     Ibid. 

It  may  also  be  brought,  when  the  length  of  time  elapsed,  is  a  bar 
to  other  real  actions,  by  the  statute  of  limitations.     Ibid, 

But,  after  judgment  upon  a  default  or  a  nonsuit,  after  the  mise 
joined  in  a  Writ  of  Right,  the  demandant  can  never  have  another 
Writ  of  Right.  F.  N.  B.  5  N.  Before  the  mise  jomed,  however, 
in  a  Writ  of  Right,  if  the  demandant'  makes  default,  be  may  have  a 
Writ  of  Right,  3c  now.     Fitz.  N.  B.  5  N. 

This  action  can  be  maintained  by  tenant  in  fee  simple  only ;  for, 
tenant  in  fee  tail,  or  tenant  for  lif^,  cannot  have  it.     F.  N.  B.  1  B. 

But  a  tenant  in  fee  simple  conditional,  it  seems,  may  have  this 

writ. 

In  order  to  recover  in  this  action,  it  is  necessary  that  the  demand- 
ant, or  the  ancestor,  under  whom  he  claims,  should  have  been  ac- 
tually seised  within  the  time  limited  by  the  statute  of  limitations. 

In  lOassachusetts,  if  the  demandant  relies  on .  his  own  seisin,  he 
must  bring  his  action  within  thirty  years  after  he  was  last  seised  ;  tJTon 
the  seisin  of  his  ancestor,  he  must  bring  his  action  within  forty  years 
after  such  seisin,  unless  the  demandant  is  witliin  some  of  the  excep- 
tions  of  the  statute  of  limitations. 

• 

What  seisin  is  sufficient  to  mainictin  a  Writ  of  Hight. 

Where  A  is  tenant  for  life,  remainder  to  B  for  life,  remainder  to 
the  heirs  of  A,  and  A  dies,  and  B  enters  and  dies,  and  a  stranger 
intrudes ;  tlie  seisin  which  A  had  as  tenant  for  life,  is  sufficient  for 
A's  heirs  to  maintain  a  Writ  of  Right.  Vin.  Abr.  Droit  de  recto.  C. 

So  where  A  and  B  are  joint  tenants,  remainder  to  the  heirs  of  A, 
and  A  dies,  and  a  recovery  is  had  against  B ;  the  heir  of  A  shall 
have  a  Writ  of  Right  for  the  whole,  on  B's  seisin,  as  well  as  on  A*s, 
because  joint  tenants  are  seised  per  my  et  per  tout.     Ibid. 

But  where  the  demandant,  in  his  count,  claims  by  descent  from  a 
devisee  under  a  will,  he  must  allege  and  prove  an  actual  seisin  by 
taking  of  the  esplees,  in  such  devisee ;  for,  a  seisin  by  the  devisor 
withm  the  time  of  limitations,  is  not  sufficient.  See  Dally  v.  King^ 
I  Hen.  Bl.  1. 
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Cf  the  Count  in  a  Writ  of  Right. 

The  count  should  allege  an  actual  seisin,  in  fee  and  of  right,  in  the 
demandant,  or  in  the  ancestor,  under  whom  the  demandant  claims, 
within  the  time  limited  by  the  statute  of  limitations,  by  taking  the 
esplees.     5  East,  272 ;  2  B.  &  P.  570. 

Where  the  demandant  relies  on  the  seisin  of  the  ancestor,  he  must, 
by  tracing  the  descent  of  the  title,  show  how  he  is  heir.  A  mistake 
in  any  ofthe  steps  will  be  a  fatal  variance.  3  B.  b  P.  453 ;  1  N. 
R.  64, 233 ;  2  B.  &  P.  571 ;  2  East,  272.  This  is  the  more  im- 
portant, if  the  English  rule  is  adopted,  not  to  suffer  a  discontinuance 
of  a  Writ  of  Right.  2  New  Rep.  429.  Nor  to  allow  of  an  amend- 
ment, except  OB  very  particular  grounds.     Ibid.  * 

Where,  however,  a  verdict  is  flagrantly  wrong,  it  seems  a  new 
trial  may  be  had  on  a  Wiit  of  Right,  but  not  otiierwise.  2  Bl.  R. 
941. 

Who  must  join  in  a  Writ  of  Right. 

At  common  law,  parceners  and  joint  tenants  must  join  in  real  ac- 
tions; but  tenants  in  common,  having  several  titles,  must  sue  severally. 

In  Massachusetts,  by  stat.  1785,  ch.  68,  "  it  is  provided,  that  in 
actions  of  waste,  ejectment,  and  other  real  actions,  where  posset 
sion  ofthe  inheritance,  alleged  to  have  descended,  is  the  object  of  the 
suit,  they  ("  heirs,**  in  the  statute),  may  all,  or  any  two  or  more  of 
them,  join  therein,  or  each  one  may  prosecute  for  his  particular  share 
of  such  inheritance,  and  the  same  rule  shall  extend  to  joint  tenants, 
who  are  or  may  be  disseised.^ 

To  guard  the  young  practitioner  from  mistake,  it  should  be  ob- 
served here,  that,  at  the  time  when  this  statute  was  passed,  the  name 
*'  Ejectment,*'  in  the  practice  in  this  state,  comprehended  all  real  ac- 
tions, as  well  Writs  of  Right,  as  others  of  an  inferior  degree,  and  the 
expressions  in  the  statute,  are  to  be  understood,  as  if  it  had  been 
said,  that,  in  Writs  of  Right  fyc,  where  the  right  is  brought  in  ques- 
tion, "  or  other  real  actions,"  such  as  Writs  o/  Entry  ^c,  "  \diere 
possession,"*^  &c.  &c.  If  a  different  constiuction  is  given  to  these 
words,  it  will  follow,  that  in  Writs  of  Entry,  the  heirs  may  sever, 
but,  in  Writs  of  Right,  must  sue  as  at  common  law. 

A.  qnestion  may  naturally  arise  on  this  statute,  which  may  be  illus- 
trated hy  the  ibUowing  case. 

A  devises  land  to  B  and  C,  and  their  heirs ;  (before  the  statute, 
they  would  have  taken  as  joint  tenants ;  since  the  statute  they  hold 
as  tenants  in  common),  an  abatement  takes  place,  and  it  becomes 
necessary  to  commence  a  real  action.  In  such  case  is  it  necessary, 
under  this  statute,  that  they  shouWjoin  ;  or,  that  they  should  sever; 
or  IS  it  optional  to  do  either  ? 

So  far  as  these  questions  are  concerned,  the  object  of  the  statute 
undoubtedly  was  from  that  lime,  to  discourage  the  creation  of  joint 
tenancies,  and  to  favor  tenancies  in  common,  and  to  give  to  joint 
tenants  and  coparceners,  the  privilege  of  severing  in  suits,  in  the 
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same  manner  as  tenants  in  common.  But  there  does  not  appear  to 
be.an  intention  of  taking  away  from  limitations,  made  in  a  particular 
manner,  any  choice  as  to  the  mode  of  prosecuting  the  remedy, 
which  those,  who  are  to  take  under  such  limitations,  had  before  the 
statute.  For  before  the  statute,  this  limitation  would  have  made  S 
and  C  joint  tenants,  and  consequently  they  must  have  joined  in 
suing  any  real  action,  which  they  might  find  it  necessary  to  com- 
mence.  Since  the  statute,  they  are  tenants  in  common,  and,  as  ten- 
ants in  common,  may  sue  separately  in  real  actions,  unless  the  stat- 
ute  creates  them  tenants  in  common,  secundum  qutd^  i.  e.  so  far  as 
their  tenure  is  concerned,  and  so  far  as  to  take  away  survivorship, 
but  in  no  other  respects.  But,  if  the  statute  had  permitted  them  to 
remain  joint  tenants,  they  might  have  had  the  option  of  joining  or 
severing,  at  discretion,  smce  that  clause  of  it,  which  permits  Joint 
tenants  to  sever  in  their  actions.  Now  shall  this  statute,  which  in 
this  respect  was  merelv  intended  to  give  devisees  the  power  of  suing 
separately  under  a  will,  by  making  them  tenants  in  common,  deprive 
tbem  of  the  power  or  right  of  joining  in  a  suit,  which  they  would 
have  had  before,  as  joint  tenants  ?  If  so,  the  statute  in  this  retpeci 
has  done  more  harm  than  good.  Since  it  is  better  that  two  or  more 
devisees,  claiming  land  jointly  under  a  single  devise  in  a  will,  should 
be  obliged  to  join  in  a  real  action,  as  joint  tenants,  before  the  statute ; 
than  that  they  should  he  obliged^  to  institute  separate  actions,  as  ten- 
ants in  common^  since  the  statute. 

But  perhaps  it  will  be  said,  that  the  reason  why  tenants  in  com- 
mon generally  must  sever  in  Real  Actions,  is  because  formerly  they 
almost  invariably  claimed  by  several  titles,  as  they  still  do  now  for  the 
most  part ;  but  that  there  is  no  reason  for  the  application  of  the  rule, 
where  they  claim  under  the  same  title,  and  where  they  difier  in  no 
respects  from  joint  tenants,  except  that  survivorship  is  taken  away. 
As  to  this,  Quare. 
^  From  the  above  reasoning  it  would  seem,  that,  where  a  devise  of 

real  estate  is  made  to  two  or  more,  in  such  manner  that  they  would 
have  been  joint  tenants  before  the  statute,  they  may  join  in  a  suit 
concerning  their  title,  since  the  statute,  or  may  sever  at  discretion. 

Writs  of  Right. 

On  de-  ^  Summon  C.  D.  of  &c.,  yeoman  &€•,  to  answer  to  A* 
^^Irin.  B-  of  &c.,  gentleman,  in  a  plea  of  land,  wherein  the  said 
A.  B.  demands  against  the  said  C.  D.  one  messuage 
with  the  appurtenances,  situate  in  &c.,  as  his  right  and 
inheritance ;  and  thereupon  he  says,  that  he.  himself  was 
seised  of  the  demanded  premises  in  his  demesne,  as  of 
fee  and  right  within  thirty  years  last  past,  taking  the 
esplees  thereof  fo  the  yearly  value  of  &c.,  whereof  the 
said  D  deforceth  him.  See  Booths  94 ;  Rast.  246,  a ; 
Booth,  109. 
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■  To  answer  to  A.  B.,  of  &c,,  gentleman,  and  E  Byhus* 
his  wife,  in  a  plea  of  land,  wherein  the  said  A.  B.  and'E  ^e**fo?Ae 
his  wife,  demand  against  the  said  D  a  parcel  of  land,  sit-  ri^htofthe 
uate  in  &c.,  as  the  right  and  inheritance  of  the  said  £;  TevtoPs*^ 
and  thereupon  the  said  A  and  B  s^,  that  one  C.  C.  was  '''^^' 
seised  of  the  demanded  premises  in  his  demesne  as  of 
fee  and  right  in  time  of  peace,  within  forty  years  last 
piist,  taking  the  esplees  thereof  to  the  value  of  &c. ;  and 
from  the  said  C.  C.,  because  he  died  without  heirs  of 
his  body,  the  right  &c.  descended  to  one  E.   £.,  as 
brother  and  heir  of  the  said  C  ;  and  from  the  said  C  the 
right  &c.  descended  to  one  F.  F.  as  heir  &c. ;  and  from 
the  said  F  the  right  &c.  descended  to  one  G.  G.,  as  son 
and  heir  &c. ;  and  from  the  said  G  the  right  &c.  de- 
scended to  one  H.  H«,  as  son  and  heir  &c. ;  and  from 
the  said  H  the  right  &c.  descended  to  one  L  I.,  as  son 
and  heir  &c. ;  and  from  the  said  I  the  right  &c«  de- 
scended to  the  said  B,  the  now  demandant  &c.,  and  to 
one  J.  J.,  the  sister  of  said  B,  as  the  daughters  and  heirs 
&c. ;  and  from  the  said  J  the  right  &c.  of  her  purparty 
thereof  descended  to  the  said  K.  K.,  son  of  K,  as  the  son 
and  heir  of  said  J,  who  does  not  prosecute  ;*  [and  so  the 
said  A  and  B  say,  that  the  said  demanded  premises  are 
the  right  and  inheritance  of  said  B,  whereof  the  said  D 
deforceth  them.]     See  Booths  104. 

And  thereupon  the  said  A,  A.  says,  that  one  Sjrf^aT*" 

B.  A.,  the  grandfather  of  said  A.  A.,  whose  heir  he  is,  ancestor. 
was  seised  of  the  tenements  aforesaid,  with  the  appur- 
tenances in  his  demesne,  as  of  fee  and  right  in  a  time  of 
peace,  within  forty  years  last  past,  taking  the  esplees 
thereof  to  the  value  of  ;^  -^ ;  and  from  the  said  B.  A.  the 
right  of  the  tenements  aforesaid,  with  the  appurtenances, 
descended  to  one  C.  A.,  as  son  and  heir  of  said  B,  and  from 
the  said  C,  the  right  of  the  tenements  aforesaid,  with  the 
appurtenances,  descended  to  the  said  A.  A.,  the  now  de- 
mandant, as  son  and  heir  of  the  said  C  ;  [whereof  the 
said  D.  D.  deforceth  him.]     See  Booths  107. 

And  whereupon  they  say,  that  they  themselves  Byb«»-  - 

were  seised  of  the  tenements  aforesaid,  with  the  appur-  ^jfe  ^^^ 
tenances  in  their  demesne,  as  of  fee  and  right,  in  right  of  ^^J»^^ 
her  the  said  A  (the  tvife)  fh  a  time  of  peace,  to  wit,  sdsin. 

^  There  was  a  sununons  and  severance. 
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within  tbirty  years  last  past,  by  taking  the  esplees  thereof 
to  the  value  of  ^ — ,  whereof  the  said  D  deforceth  them. 

By  hiM- And  whereupon  they  say,  that  R.  C.  deceased, 

^e  kTher  whose  heir  she  the  said  A  (the  tvife)  is,  was  seised  of  the 
ri^htonthe  tenements  aforesaid  with  the  appurtenances,  in  his  de-^ 
iSr*MicL-  mesne  as  of  fee  and  right,  in  the  time  of  peace,  to  wit, 
*^'  within  sixty  years  last  past,  (under  the  statute  of  this 

commonwealth,  "  witliin  forty  years  last  past"),  by  taking 
the  esplees  and  profits  thereof  to  the  value  of  $ — ,  and 
from  him  the  said  R.  C,  because  he  died  without  issue, 
the  right  of  the  tenements  aforesaid  with  the  appurte- 
nances, descended  to  E.  €•,  his  brother  and  heir ;  and 
from  the  said  £.  C.  the  right  of  the  tenements  aforesaid 
with  the  appurtenances,  descended  to  M.  C*,  son  and 
heir  of  the  said  C.  C^ ;  and  from  the  said  M.  C,  the  son, 
the  right  of  the  same  tenements  with  the  appurtenances, 
descended  to  the  said  A,  daughter  and  heir  of  the  said 
E.  C.  and  wife  of  the  said  T.  D.,  who  now  demand  the 
same,  as  the  right  and  inheritance  of  the  said  A)  and 
whereof  the  said  D  deforceth  them. 

On  seimn  ■      And  thereupon  the  demandant  says,  that  E.  F. 

^demand-  ggg^^  deceased,  the  late  father  of  the  demandant,  was 
lather.  seised  of  the  said  &c.  with  the  appurtenances,  in  his  de- 
mesne as  of  fee  and  right,  in  the  time  of  peace,  within 
sixty  years  (under  the  statute  of  this  commonwealth^ 
"  forty  years")  now  last,  by  taking  the  esplees  thereof  to 
the  value  of  0 — ,  and  from  the  said  E,  F.  the  right  de- 
scended to  the  said  A.  B.,  who  now  demands  the  same 
as  son  and  heir  of  the  said  E.  F.,  and  whereof  the  said 
D  deforceth  him. 

Ob  seisin        And  thereupon  the  demandant  saith,  that  E.  F. 

^j^J^jTg  and  G  his  wife,  father  and  mother  of  the  said  demand- 
father  and   ant,  and  who  are  both  dead,  were  in  their  lifetimes  scis- 
right  of  tiSe  ed  of  the  tenements  aforesaid,  in  their  demesne  as  of  fee 
mother,      aj^j  right,  in  right  of  the  said  G,  -in  the  time  of  peace,  to 
wit,  within  sixty  years  (under  Mass.  Stat.  "  forty  years") 
now  last  past,  by  taking  the  esplees  thereof  lo  the  value 
.    of  ^ — ,  and  from  the  said  G,  the  right  descended  to  the 
demandant,  as  son  and  heir  of  the  said  G,  who  now  de- 
mands the  same,  and  whereof  the  said  D  deforceth  him. 

Note.     In  3  Chilly's  PJeadings,  641,  is  a  count  by  the  heir  of  a 
devisee,  in  which  the  will  under  which  the  devisee's  title  is  derived,  is 
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recited  in  part,  and  in  which  the  seisin  6lc,  of  the  devisor  is  set  forth. 
But,  giuere  of  the -necessity  of  this.  For,  if  "  the  devisee  was  seised 
in  his  demesne  as  of  fee  and  right V  &c.,  it  seems  sufficient,  without 
setting  out  his  title  in  the  count.  For  this  there  can  be  no  more  neces- 
sity, than  there  would  be  to  show  the  seisin  and  title  of  the  person 
under  whom  such  devisor  claimed,  [f  the  devisee's  seisin  is  alleged, 
the  title  under  which  he  held  is  \o  be  shown  in  evidence,  and  the 
manner  in  which  his  title  was  derived  can  be  of  no  consequence,  pro- 
vided only  it  is  a  good  one.  Suppose' the  demandant,  in  such  case, 
counts  that  the  ancestor  (the  devisee)  was  seised  &c.,  without  show- 
ing the  devisee/s  title,  and  then  sets  forth  how  Le^  the  demandant, 
claims  as  his  heir,  what  possible  exception  can  be  made  to  it,  if  it  can 
be  shown  in  evidence,  that  the  devisee  was  seised  in  his  demesne  as 
of  fee  and  right.  If,  however,  the  devisee  never  was  seised,  what- 
ever his  right  may  have  been,  it  can. never  avail  the  demandant, 
since  his  title  must  be  deduced  from  the  person  last  actually  seised. 
The  practitioner  is  also  cautioned  against  following  the  precedent  in 
Wentworth's  System  of  Peading,  10th  vol.  p.  213. 

In  a  plea  of  land  wherein  the  said  N.  B.,  N.  B^,  M.  B-,  ^^^^ 
T.  W.  J.  and  A,  W.  K.  and  E-  N-  L-,  M.  L.,  W.  L.,  mJr"' 
A.  L.,  F.  L.,  and  E.  L.,  demand  against  the  said  S  and  ^ropor!?* 
R  a  certain  parcel  of  land,  situate  Sic.,  which  said  parcel  *'<*'^- 
is  bounded  &c.,  as  the  right  and  inheritance  of  the  said 
demandants ;  whereupon  the  demandants  say,  that  one  N. 
W.,  sister  to  the  said  A,  and  aunt  to  the  said  N.  B.j  Nir  B*., 
M. B^  E.  K.,  N.  L.,  M.  L.,  W.  L.,  A.  L.,  F.  L.,  and  E.  L., 
wa$  seised  of  the  demanded  premises,  with  the  appurte- 
nances in  her  demesne  as  of  fee  and  right,  in  a  time  of 
peace,  ,and  within  forty  years  last  past,  by  taking  the  ex- 
plees  thereof  to  the  yearly  value  of  $ — ,  and  continued  so 
seised  until  the  said  S.  W.,  and  R  his  wife,  t hereafter- 
wards,  to  wit^  on  &c.,  unjustly  and  without  judgment  of. 
law,  entered  into  the  same  demanded  premises,  and 
thereof  disseised  the  said  N.  W.,  who  thereafterwards,  on 
&c.,  died  seised  of  the  right  in  and  to  the  demanded 
premises  &c.,  from  whom  thereupon,  for  that  she  died 
without  heir  of  her  body  begotten,  the  said  right,  as  to 
one 'Undivided  fourth  part  of  the  demanded  premises,  de- 
scended to  the  said  A.  W.^  as  sister  and  one  of  the  heirs 
of  the  said  N.  W. ;  and  as  to  one  other  undivided  fourth 
part  descended  to  one  N.  B*  (now  deceased),  as  bfother 
and  one  of  the  heirs  of  the  said  N.  W. ;  and  from  the 
said  N,  the  said  right  to  the  said  undivided  fourth  part, 
descended  to  the  said  N.  B.,  N.  B^.,  and  M.  B.,  as  child-  * 
ran  and  heirs  of  the  said\N.  B.,  deceased ;  and  as  to  one 
other  undivided  fourth  part,  the  right  of  the  demanded 
premises  descended  from  the  said  N.  W.  to  one  N.  B., 
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as  mother  and  one  of  the  heirs  of  the  said  N  and  W ; 
and  from  the  said  N.  B.,  the  said  right  to'  one  undivided 
fourth  party  as  to  one  third  part  of  the  said  fourth  part, 
descended  to  one  B.  L,,  wife  of  the  said  W.  L.,  as  daugh- 
ter and  one  of  the  heirs  of  the  said  N.  B. ;  and  from  the 
said  B.  L.  the  said  right  to  one  third  part  of  said  fourth 
part)  descended  to  the  said  £.  K,  N.  L.,  M.  L.,  W.  L., 
A.  L.,  T.  L.,  and  E.  L.,  as  children  and  heirs  of  the 
said  B.  L.,  and  from  the  said  N.  B.  (deceased),  the  said 
right  to  said  undivided  fourth  part,  as  to  one  other  third 
part  of  said  fourth  part,  descended  to  the  said  A.  W.,  as 
daughter  and  one  of  the  heirs  of  the  said  N.  B.  (deceas- 
ed) ;  and,  as  to  the  remaining  third  part  of  the  said  un- 
divided fourth  part,  the  right  of  the  said  undivided  fourth 

art  descended  to  the  said  N.  B.  (first  above  named),  N. 

)'.,  and  M.  B.y  as  children  of  a  deceased  child  of  the  said 
N.  B.  (deceased),  and  coheirs  with  the  said  B.  L.  (de- 
ceased), and  the  said  A.  W.,  of  the  said  N.  B.  (deceas- 
ed) ;  and  from  the  said  N.  W.  (deceased),  the  right  of 
the  demanded  premises,  as  to  the  remaining  fourth  part 
of  the  same,  descended  to  the  said  B.  L.  (deceased),  as 
sister  and  one  of  the  heirs  of  the  said  N.  W . ;  and  from 
the  said  B.  L.  the  said  right  to  the  said  fourth  pdrt  of 
the  demanded  premises,  descended  to  the  said  £•  -K., 
N,  L.,  M.  L.,  W.  L.,  A.  L.,  F.  L.,  and  £.  L.,  as  <:hild- 
ren  and  heirs  of  the  said  B.  L.  And  so  the  demandants 
say,  that  the  right  of  the  demanded  premises  hath  de- 
scended to  them,  and  they  ought  to  have  quiet  possession 
thereof;  yet  the  said  S  aiid  K  unjustly  detain  the  same. 
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1 .  In  the  Descender. 


This  writ  lies  for  the  issue  in  tail,  in  case  of  an  alienation  by  the 
donee  in  tail,  or  in  case  of  a  disseisin  done  to  him,  to  recover  tbe 
lands  given  in  tail.    F.  N.  B.  486,  L. 

It  is  necessary  to  show  in  the  count,  that  the  person  last  seised 
was  heir  to  the  donee.  8  Co.  88,  b.  To  say  **  son,"  is  not  suffi* 
cient.  The  demandant  must  menUon  every  one  in  his  pedigree, 
who  was  seised,  or  had  a  right  descended  to  him,  by  force -of  the 
entail,  and  must  always  be  made  heir  and  cousin,  or  son  and  heir. 
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to  faim  wbo  was, last  seised  of  the  estate  entailed.  Dy.  216,  a ;  8 
Co.  88,  b.  And  the  surest  way  is  to^roake  every  man,  who  is  named 
in  the  writ,  sen  and  heir,  or  brother  and  heir  in  the  writ,  although 
perhaps  he  was  never  seised  by  force  of  the  entail.  Thus,  if  tenant  in 
tail  hath  two  sons  and  dieth,  and  a  stranger  abateth,  and  afterwards 
the  elder  dieth  before  entry,  the  younger  shall  have  Formedon  in  the 
descender,  and  needeth  not  name  his  elder  brother,  heir  to  the 
fether  in  the  writ,  but  only,  son,  because  he  never  had  seisin  of  the 
land,  but  only  held  the  estate  ;  but  otherwise,  if  the  elder  brother 
had  entered,  for  then  he  should  be  named  son  and  heir  to  the  father. 
F.  N.  B.  489. 

In  a  writ  of  Formedon  in  the  Descender,  it  is  not  necessary  in 
any  case  to  allege  the  taking  of  esplees  in  the  donor.  But  diey 
must  always  be  aJleged  in  him,  who  was  seised  under  the  gift  in  taiL 
F.  N.  B.  492,  in  noA. 

In  a  formedon  in  descender,  if  husband  and  wife  were  both 
seised  in  tail,  the  issue  must  demand  as  heir  to  both ;  if  one  was 
only  in  tail,  the  other  for  life,  he  must  make  himself  heir  to  him  in 
tail  only.     Com.  Dig.  Plead.  (3  E  2.) 

COUNTS  IN  FORMEDON  IN  THE  DESCENDER. 

Pedigree. 
B.  B.  dedit. 


B  B.  her  daughter. 


C.  C. 


E.  E.  son.  F.  F.  daughter. 


A.  A.  demandant 

'  to  answer  to  A,  in  a  plea  of  land,  wherein  the 
said  A  demands  against  the  said  D,  one  messuage  and 
ten  acres  of  land,  with  the  appurtenances,  situate  ice. 
Whereupon  the  said.  A.  A.  says,  that  B.  B.  gave  the 
said  messuage  and  ten  acres  of  land,  with  the  appurte- 
nances to  B.  B.  her  daughter,  and  the  heirs  of  her  body 
issuing,  in  form  aforesaid ;  by  virtue  of  which  gift,  the 
said'B  was  seised  of  the  messuage,  and  ten  acres  of  land 
aforesaid,  with  the  appurtenances  in  her  demesne  as  of 
fee  and  right,  by  the  form  of  the  gift  aforesaid,  in  a  time 
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6f  peace,  withia years  fee,  taking  the  esplees  thereof,  to 

the  value  of  j$ — ;  and  from  the  said  B,  the  daughter  of  said 

B,  the  right  to  the  said  messuage  &c.,  with,  the  appur- 
tenances, by  the  form  of  the  said  gift,  descended  to  ooe 

C,  as  the  son  and  heir  of  the  said  B,  daughter  of  said 
R;  and  from  the  said  C,  the  right  &c«,  with  the  appur- 
tenances, by  the  form  &Cm  descended  to  one  E,  as  the 
son  and  heir  of  the  said  C  ;  and  from  the  said  £,  the 
right  8tc.  by  the  form  fee,  descended  to  the  said  A.  A,, 
the  demandant,  as  cousin  and  heir  of  the  said  £,  to  wit, 
as  son  of  the  said  F,  sister  of  the  said  £,  son  of  the  said 
C,  son  of  the  said  B,  daughter  of  the  said  B,  &c.,  and 
which  after  the  death  of  the  said  B.  B.,  daughter  of  the 
said  B.  B.,  and  of  C,  son  and  heir  of  said  B,  daughter 

.  of  said  B,  and  £,  son  and  heir  of  said  C,  son  of  said  B, 
and  of  F,  sister  of  the  said  £,  ought  to  descend  to  the 
said  A.  A.,  son  of  the  said  F,  atid  cousin  and  heir  of  the 
said  £,  by  the  form  of  the  gift  aforesaid.  Booths  14^ 
144;  Rast,  365,  a.  h. ;  Co.  Ent.  326. 

NoT«.  It  appears  by  the  writ  that  F  was  ne?er  seised,  because  she 
is  named  sister  of  £.  E.,  and  not  sister  aniJkeir  of  E.  E. ;  and  there- 
fore the  count  must  make  the  demandant  heir  to  E,  who  was  last  seised, 
and  the  right  descend  from  him,  because  he  was  the  person  who  made 
the  discontinuance  or  was  disseised,  or  after  whose  death  the  abatement 
mas  made ;  for  by  the  writ,  it  appears  all  were  seised  but  F,  lor  they 
are  all  named  son  and  heir.     Vide  Booth,  144. 

It  is  said  in  the  count  always,  that  the  ^*  right  descended,^*  though 
the  ancestor  died 'seised.  The  reason  of  this  is,  because  it  is  not  ma- 
terial whether  the  ancestors,  after  the  first,  were  seised  er  not,  so  as  a 
right  did  descend,  and  the  demandant  make  himself  heir  to  him  who 
died  last  seised,  or  to  whom  the  right  did  last  descend. 

In  a  Writ  of  Formedon,  the  demandant  must  always  make  him- 
self heir  to  him  who  was  last  seised ;  as  here,  F  the  mother  was  never 
seised,  and  therefore  h^  .makes  himself  heir  to  his  mother's  brother. 
F.  N,  B.  580 ;  Booth,  143. 

The  ancestors  that  were  seised,  must  be  named  in  the  writ,  and 
named  {as  son  and  heir).  F.  N.  B.  528,  as  above  in  the  count;  but  if 
any  were  not  seised,  such  need  not  be  named  {son  and  heir)  or  (sister 
and  heir) ;  as  if  the  eldest  son  die  before  any  entry,  he  Beed  not  be 
named  son  and  heir ;  as  here,  F  in  this  writ  is  not  named  heir.  F. 
N.  B.  529  ;  8  Co.  88,  b,  Buckmen's  case,  Booth,  143. 

Such  as  were  never  seised,  nor  right  descended  to  them,  as  if  eldest 
son  die  before  the  father,  without  issue,  need  not  be  named  at  all.  8 
Co.  Ibid. ;  46  Edw.  3,  9  f  Booth,  143. 

The  clause  ^*  and  which  after  the  death  6lc."  brings  in  the  descent, 
but  in  this  writ  there  is  no  clause  **  eo  quod,  ^c."  but  that  is  only 
proper  in  Formedon  in  Remainder  or  Reverter.     Booth,  143. 

But  the  ancestor,  that  never  had  any  right  descended  to  hini,  needs 
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not  be  mentioiied  in  the  writ  or  ooant.  As,  suppose  there  be  grand-* 
father^  father,  and  son^  and  the  grandfather  aliens,  and  the  father  di^ 
in  the  lifetime  of  the  grandfather,  and  the  son  is  to  bring  his  Former 
don ;  he  may  say  thus,  in  his  writ,  **  and  which  after  the  death  of  B.  B« 
the  grandfather,  son,  and  heir  of  said  C.  C,  ought  to  descend  to  the 
said  A.  ^.,  the  son,  the  son  of  E.  £.,  the  son  of  B,  the  son  of  C,  as 
the  coosin  and  .heir  of  the  said  B ;"  and  not  '*which  after  the  death  of 
B.  B. ;  the  son  of  C.  C.  and  of  £.  £.,  the  son  of  the  said  B,  the  son 
of  C,  ought  to  descend  to  the  said  A.  A.,  the  son  and  heir  of  said  E, 
the  son  of  B,  and  heir  of  C."  So  in  the  count,  the  father  maiy  be  left 
out  thus,  ''and  from  the' said  C.  C,  the  right  descended  to  the  said 
B«  B.,  as  son  and  heir ;  and  from  the  said  B,  the  right  descended  to 
the  said  A.  A.,  the  now  demandant,  as  cousin  and  heir  of  the  said 
B,  to  wit,  as  son  of  E.  E.,  son  of  B.  B.,  son  of  C.  C.*'     Booth,  TiS, 

Since  the  statute  of  limitations,  it  is  sometimes  counted  thus; 
*'and  from  the  said  C.  C.  the  right  d&c  descended  to  the  said  B, 
which  said  B  was  seised  of  the  tenements  aforesaid, .  with  the  appur- 
tenances in  his  demesne  as  of  fee  and  right,  in  a  time  of  peace,  with- 
in twenty  years  now  list  past,  taking  the  esplees  thereof  to  the  valne 
d&c."    Co:  Eiit  3^ ;  Booth«  145. 

A  gare  certain  lands  to  B  (wife  of  C),  and  to  the  heirs  of  C,  her 
late  husband,  on  her  body  begotten.  C  had  a  son  D,  and  a  daughter 
E  ;  and  it  was  adjudged  that  B  had  but  a  iife  estate^  and  the  fee  tail 
rested  in  D ;  and  that  when  he  died  without  issue,  £  was  tenant  in  tail, 
as  heir  &c.  per  formam  doni,  and  she  brought  Formedon,  which  is 
set  Ibrth  in  Go.  LitL  26,  b. ;  Co.  Ent.  254,  and  F.  N.  B.  213  £.  490. 
{MSS.) 

Ih  a  plea  of  land,  wherein  the  said  I  demands  against  Fonnedon 
the  said  H  and  G  [defendants]  a  certain  tract  of  land,  *«*  de«!«- 
&c. ;  whereupon  the  plaintiff  complains  and  says,  that 
T.  B.  on  &C.9  at  be.,  being  seised  of  the  tenements, 
&c«,  in  his  demesne  as  of  fee,  made  his  last  will  and  tes- 
tament in  writing,  which  was  afterwards,  on  &c.,  duly 
proved,  approved,  and  allowed ;  .and  thereby  devised  the 
same  to  his  three  sons.  A,  B,  and  C,  to  hold  one  third 
part  thereof  to  each  of  them,  and  the  heirs  of  bis  body  ; 
so  that  if  either  of  them  should  die  without  heirs  of  his 
body,  his  third  part  thereof  should  remain  to  the  other 
two,  and  the  heirs  of  their  bodies ;  so  that  if  either  of 
them  two  should  die  without  heir  of  his  body,  his  moiety 
thereof  should  remain  to  the  other,  and  his  heirs.  And 
afterwards,  at  &c.,  on  &c.,  the  said  T.  B.  died  so  seised 
thereof ;  after  whose  death,  his  three  sons  aforesaid,  by 
virtue  of  the  devise  aforesaid,  entered  into  the  tenements 
&c.,  and  were  seised  of  their  respective  third  parts  there- 
of, in  their  demesne,  as  of  their  inheritance  and  right, 
by  form  of  the  gift  aforesaid,  in  a  time  of  peace,  in  the 
year  &c.,  each  taking  the  profits  of  iiis  respective  third 

65 
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part  thereof,  to  the  yearly  value  of  $ — •  And  after  the 
death  of  the  same  C,  for  that  he  died  without  heur  of 
his  body,  the  said  donees,  A  and  B,  were  jointly  seised 
of  his  said  third  part  thereof,  in  their  possession,  as  qf 
their  freehold  and  rights  in  a  time  of  peace,  iu  tjj^e  year 
&c.,  taking  the  profits,  &c.  And  after  the  death  of  the 
said  A,  the  donee,  and' of  D,  his  eldest  son,  the  right  of 
the  said  D,  the  donee  of  his  third  part,  descended  to  the 
dettiandant,  as  son  and  heir  of  A,  the  donee.  And  the 
said  son  B,  the  donee,  held  the  whole  of  the  said  C's 
(the  other  donee)  third  part,  by  the  survivor-  And  after 
the  death  of  the  said  donee,  B,  for  that  he  died  without 
heir  of  his  body,  the  right  of  the  said  donees,  B  and  C, 
tnr.  their  two  third  parts,  remained  to  the  aforesaid  I 
[demandant],  as  son  and  heir  of  the  said  donee^  A.  And 
so  the  right  of  the  whole  tenements  aforesaid  &c.  des- 
cended and  remained  to  the  demandant,  who  now  de- 
mands the  same,  as  son  and  heir  to  the  said  donee.  A, 
by  form  of  the  gift  aforesaid  &c. 

Foraiedon  J^  a  plea  of  land,  wherein  the  said  S  and  A  demand 
der,  tome  agaiust  the  said  — — ,  a  certain  tract  of  land  &c.,  with 
l^fhe heirs  ^^^  appurtenancos  fee,  which  they  claim  as  the  right  and 
i«».  inheritance  of  said  S  and  A,  in  fee  tail  general ;  where- 
upon they  complain  and  €ay,  that  3«  H.,  on  &c.,  was 
seised  of  the  tenements  &c.,  with  the  appurtenances 
in  his  demesne  as  of  fee;  and  being  so  seised  there- 
of, then  and  there  made  his  last  will  and  testament  in 
writing,  which,  since  his  deaths  hath  been  duly  proved, 
approved,  and  allowed ;  and  therein  and  thereby,  among 
other  things,  gave  and  devised  the  tenements  &c.  to*his 
nephew  I,  viz.  one  half  wheh  he  should  arrive  at  the 
age  of  twenty-one  years,  he  being  then  a  minor;  and 
the  other  half  thereof,  upon  the  death  of  S.  H.  and  S 
his  wife,  the  said  Ps  father  and  mother,  to  have  and  to 
hold  the  same  to  him  the  said  I,  and  the  heirs  of  his  body 
begotten,  in  fee  tail  general.  And  afterwards,  on  &x:., 
the  said  testator  died  at  &Cm  seised  of  the  tenements 
&c.  And  afterwards,  on  &c„  the  said  I,  being  then 
arrived  at  the  age  of  twenty-one  years,  and  said  S.  H.  and 
S  being  then  both  dead,  entered  into,  and  became,  and  was 
actually  seised  of  the  tenements  &c.  in  fee  tail  general. 
And  afterwards,  on  &c.,  the  said  I,  at  &c.,  died,  leav- 
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ing  O,  P,  Q,  R,  and  a  daughter  M,  the  wife  of  E,  all  sab* 
jects  of  the  i^iiig  of  Great  Britain,  and  aliens  to  the  conn 
monwealth  of  Massachusetts,  and  to  all  the  United  States 
of  America,  and  incapable  by  law  of  inheriting  or  hold^ 
ing  any  lands,  tenements,  or  hereditaments  within  said 
commonwealth  ;  and  leaving,  besides  said  four  sons  and 
one  daughter,  at  said  time  of  his  decease,  the  said  S  and 
A  [plaintiffs]  his  daughters,  then,  and  ever  since,  and 
yet  citizens  of  this  commonwealth,  and  the  only  issue  of 
his  body  lawfully  begotten,  besides  four  sons  and  one 
daughter,  aliens  as  aforesaid ;  whereupon  the  right  to 
the  tenements  &c.  descended  to  the  demandant,  to  have 
and  to  bold  the  same  to  them,  in  fee  tail  general ;  and 
they  ought  to  be  in  the  actual  possession  thereof;  yet 
the  said  X  [defendant]  hath  unjustly,  and  without  judg-> 
ment  of  law,  entered  thereinto  and  holds  &c 

2*  Farmedon  in  Remainder. 

Where  land  is  giveD  to  one  in  tail,  remainder  over ;  and  the  ten* 
ant  in  tail  aliens  in  fee,  and  dies  without  issue  ;  or  the  tenant  in  tail 
dies  without  issue  of  bis  body,  and  a  stranger  abates ;  he  in  the  re* 
mainder  shall  have  a  writ  of  jrormedon  in  remainder.  F.  N.  B.  499. 

So,  if  lands  are  given  to  A  for  life,  remainder  to  B  in  tail,  and.  A 
Aes,  and  a  stranger  abates  and  deforces  B,  B>  or  his  heirs  may  have 
a  Formedon  in  remainder.     Ibid. 

But,  if  be  in  the  remainder,  or  his  heir,  is  once  seised  of  the 
lands  by  force  of  the  remainder,  he  shall  never  have  a  Formedon  in 
renoainder  of  that  land.  But  the  issue  of  such  remainderman  so 
seised,  may  have  Formedon  in  the  descender,  or  the  tenant  who  has 
once  been  seised  under  the  remainder,  if  put  out,  may  have  an  assise 
of  novel  disseisin,  or  writ  of  Qut6u«.  ,  See  F.  N.  B.  502. 

Of  the  Count  in  Farmedon  in  Remainder. 

It  is  necessaiy  in  the  count,  to  set  forth  all  mesne  remainders  | 
and  to  show  that  the  donee  died  without  issue.     8  Co.  88,  a. 

But  it  is  not  necessary  to  name  the  issues  of  the  donee  in  tail ;  to 
say,  ^'  because  the  donee  died  without  issue"  &c.,  is  sufficient. 

In  a  Formedon  in  remainder,  it  is  not  necessary  to  allege  the  tak- 
ing of  esplees  by  the  donor ;  it  is  sufficient  if  they  are  alleged  in  the 
donee*    F.  N.  B.  492,  n.  e» 

COUNT  IN  FORMEDON  IN  REMAINDER. 

"Whereupon  the  said  P.  P.  says,  that  the  said 


A.  A.  gave  the  messuage  &c.,  with  the  appurtenanctes, 
to  the  said  B.  B.  and  the  heirs  from  his  body  issuing,  so 
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that  if  the  said  B  died  without  heirs  fcom  his  body  issu- 
ing, the  messuage  aforesaidt  with  the  appurtenances, 
should  remain  to  the  said  P.  P.  and  his  heirs ;  by  virtue 
of  which  gift  the  said  A.  A.  was  sebed  thereof  in  his  de- 
mesne as  of  fee  and  right,  by  the  form  of  the  gift  afore- 
said, in  a  time  of  peace  &c.,  taking  the  esplees  &c.,  and 
from  the  said  B.  B.,  for  that  he  died  without  heirs  from 
his  body  issuing,  the  right  by  form  &c.  remained  to  the 
said  B.  Bm  the  demandant,  and  which  [*aftec  the  death 
of  the  said  B.  B.  ought  to  remain  to  the  said  P.  P.  by 
the  form  of  the  gift  aforesaid,  for  that  the  said  B.  B.  died 
without  heirs  from  hb  body  issuing*]     Booths  152,  153. 

Note.  If  the  Formedon  be  brought  by  the  heir  of  him  in  remain- 
der, it  is  tbas :  *'  And  from  the  said  fi.  B.,  for  that  he  died  withoat  heir 
of  his  bod  J  issuing,  the  right  remained  to  the  said  P.  P.,  and  from  the 
said  P  the  right  remained  by  form  &c.  to  the  said  Q,  as  son  and  heir 
&c."  Rast.  369,  b. 

If  the  Remainder  be  once  executed,  viz,  if  the  remainderman  be 
once  seised  of  the  estate  tail  in  possession,  and  right  descend  to  the 
heir,  the  heir  shall  never  make  mention  of  the  remainder,  bat  shall 
have  the  general  writ  of  Formedon  in  descender ;  for  it  is  a  rule  in 
the  Register,  that  hreeia  nunquam  faeiant  mentianem  de  remanere 
guando  itreve  est  in  U  descender.  As  if  A  gives  lands  to  B  in  tail, 
remainder  to  C  in  tail,  and  B  dies  without  issue,  C  enters  and  aliens 
in  fee,  and  has  issue  D ;  D  shall  not  have  a  Formedon  in  remainder, 
because  C,  his  father^  was  seised,  and  the  right  descended  to  him,  but 
he  shall  have  a  general  writ  of  Formedon  in  descender  «ScfC.,  "  which 
A  gave  to  C  and  his  heirs  of  his  body  issuing,  and  which,  after  the 
deatb  of  said  G,  ought  to  descend  to  the  said  D,  as  son  and  heir  of 
the  said  C."  Reg.  244  ;  8  Co.  Q8,  a,  Buckmei*s  case ;  F.  N.  B.  546,  b. ; 
Booth,  J62.  , 

But  a  demandant  in  Formedon  in  remainder  ought  to  i^ake  mention 
of  all  the  precedent  remainders  in  tail.  8  Co.  88.  But  it  seems,  that 
all  that  were  seised  in  the  precedent  remainders  need  not  be  named ; 
viz.  the  issues  of  the  remaindermen ;  and  the  remainderman  who 
counts  need  only  say,  ''  eo  guoeP^  the  precedent  remainderman  died 
withoat  issue.  And  the  reason  seems  to  be,  because  it  is  not  requi- 
site in  a  Formedon  in  reverter,  for  the  remainderman's  title  depends 
upon  the  precedent  remainderman's  dying  without  issue,  as  his  in 
reversion,  upon  the  donee's  dying  without  issue.  Booth,  153,  154. 
{M8S,) 

Fonnedon  ^^  ^  pl^a  of  land,  wherciu  the  said  P  demands  agaunst 
te^*^^'  the  said  B  the  possession  of  one  undivided  fourth  part 
niLJttX  of  &c.  ;  whereupon  the  said  P  complains  and  sajs, 
JlJ^^jiy.  ^^^^  ^^^  grandfather  F,  on  &c.,  was  seised  m  his  de- 
mesne, as  of  fee,  of  the  said  &c.,  with  the  appurte- 
nances,   taking   the  profits  &c. ;    and  being  so  seised 

*  In  the  writ,  bat  in  the  count  it«  by  an  «  kc,** 
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thereof,  on  the  same  day,  duly  made  and  executed  his 
last  will  and  testament  in  writing,  and  therein  and  there* 
by  devised  the  same  tract  of  land  &c.,  to  his  son  D,  and 
the  heirs  of  his  body  issuing.  And  in  and  by  the  same  will, 
the  said  F  devised,  that  if  the  said  D  should  die  without 
heirs  of  his  body  issuing,  the  same  tract  &c.  should  re- 
main to  the  said  F's  four  daughters,  viz.  S,  A,  R,  and  M, 
to  bold  to  them  and  their  heirs,  as  tenants  in  common, 
and  in  equal  parts,  from  and  immediately  after  the  death 
of  the  said  D,  without' heirs  of  his  body  issuing.  And 
thereafterwards,  on  &c.,  the  said  F  died  so  seised.  And 
thereafterwards,  on  the  same  jday,  the  said  D  entered 
into  the  said  tract  &c.,  and  by  force  of  the  said  will,  be- 
came seised  thereof  in  his  demesne,  as  of  an  estate  in 
fee  tail  general,  taking  tbe  profits,  &c.  And  thereafter- 
wards, on  the  same  day,  the  same  will  was  duly  proved,  ap- 
proved, and  allowed ;  by  reason  whereof,  and  by  force  of 
said  will,  the  said  S,  A,  R,  and  M,  then  and  there  be- 
came seised,  as  of  fee  and  right,  of  and  in  the  remainder 
of  the  said  tract  &c.,  expectant  upon  the  death  of  the 
said  D,  without  heirs  of  his  body  issuing,  and  as  tenants 
in  common  as  aforesaid.  And  tbereafterwarcts,  on  &C;, 
tbe  said  D  died  so  seised  of  his  said  estate,  in  fee  tail 
general,  and  without  heirs  of  his  Jbody  issuing ;  where- 
upon the  said  tract  &c.  remained  to  the  said  S,  A,  R,  and  M, 
by  the  form  of  the  gift  aforesaid,  as  aforesaid.  Antl  the  said 
S  became  entitled  and  seised  in  her  demesne^  as  of  fee, 
of  one  undivided  fourth  part  of  the  said  tract  &c.  And 
thereafterwards,  on  &c.,  the  said  S  being  so  seised  there- 
of, duly  made  and  executed  her  last  will  and  testament 
in  writing,  and  therein  and  thereby  devised  the  same  un- 
divided fourth  part  &c.  to  the  plaintiff,  his  heirs  and  as- 
signs. And  thereafterwards,  on  &c.,  the  said  S  died  so 
seised.     And  thereafterwards,   on  the  same  day,   the 

Elaintiff  entered  into  the  same  undivided  fourth  &c.,  and 
ecame  seised  thereof  in  his  demesne,  as  of  fee;  and 
there,  on  the  same  day,  the  said  will  of  the  said  S  was 
duly  proved,  approved,  and  allowed ;  and  the  plaintiff 
ought  now  to  be  in  quiet  possession  and  seisin  of  the  de-  ^^ 
manded  premises ;  yet  the  said  B  hath  illegally  entered 
into  the  same,  and  continues  to  keep  the  plaintiff  out  &c* 
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'3.  Fbrmedon  in  the  Reverter. 

Wliere  there  is  a  gift  in  tail,  and  afterwarcU  by  the  death  of  the 
donee,  or  his  heirs,  without  issue  of  his  .body,  the  reversion  faJIs  in 
upon  the  donor  or  his  heirs,  a  writ  of  Formedon  In  the  reverter  lies, 
for  such  reversioner.     F.  N.  B.  503 ;  8  Co.  88. 

So  if,  after  the  gift  in  tail,  the  donor  or  reversioner  makes  an  assign- 
ment, and  afterwards  the  estate  tail  determines,  fot  want  of  issue  in 
tail  of  the  donee,  the  assignee  of  the  reversion  may  have  a  Formedoo 
in  reverter.  Ibid.  But  if  the  reversion  is  assigned  in  tail,  and  not  in 
fee,  such  reversioner  may  have  a  special  writ,  the  form  of  which  is 
given  in  F.  N.  B.  503,. a  count  on  which  may  readily  be  framed.    - 

The  titne  limited  by  Statute^  within  tohvch  wits  of  Formedon  in  De- 
iceuder,  in  jRemainder^  and  Reverter,  must  be  brought. 

It  is  generally  thought,  that  a  clear  Adverse  possession  of  land,  for 
the  term  of  limitation  of  a  writ  of  right  on  the  seisin  of  an  ancestor, 
will  make  a  clear  tide  against  all  the  world ;  but  thb  is  denied  by 
Sugden  in  his  treatise  on  the  law  of  Vendors  and  Purchasers.  He 
says,  It  is  possible  that  an  estate  may  be  enjoyed  adversely  for  hun- 
dreds of  years,  and  may  at  last  be  recovered  by  a  remainderman. 
He  puts  me  case  of  an  estate  tail,  with  remainder  over  in  fee,  and 
supposes  the  tenant  in  tail  to  be  barred  of  his  remedy  by  the  statute 
of  limitations,  and  then  remarks,^'  it  is  evident  that  as  his  estate  sub- 
sists, the  renlaindermanV  right  of  entry  cannot  take  place,  until  the 
failure  of  issue  of  the  tenant  in  tail,"  &£c.  See  also,  3  Cruise's  Dig. 
541;  Ballantine  on  Limitaiions,  10 ;  Lutw,  770;  Brown's  Pari. 
Cas.  67;  Sal.  422.  • 

All  actions  of  Formedon,  whether  in  Descender,  Remainder,  or 
Reverter,  dnder  the  Mass.  Stat.  1786,^  ch.  13,  ^  4,  must  be  brought 
within  twenty  years  after  the  title  or  cause  of  action  first  descended 
be.  There  is  however  a  proviso  in  the  same  section,  that  a  person, 
under  age,  a  feme  covert,  non  compos,  imprisoned,  or  beyond  seas, 
or  without  the  limits  of  the  United  States,  at  the  dme  when  the  tide 
first  descends,  may  bring  such  acdon  within  ten  years  after  the  ex- 
piration of  the  twenty  years.  Bjr  the  Stat.  21  Jac.  1,  ch.  16-,  per- 
sons laboring  under  similar  cGsabilities,'must  bring  their  suits  within 
ten  years  after  the  removal  of  the  disabilities.     Note  the  diveraty. 

Where  the  statute  of  limitations  once  begins  to  run,  it  nev^  stops 
on.  accpgnt  of  any  subsequent  event ;  and,  therefore,  if  after  an 
estate  tail  has  determined,  the  remainde^'man  or  reversioner,  suffers 
ten  years  of  the  twenty  to  elapse  without  bringing  his  suit,  his  heir, 
wfae!ther  laboring  under  a  disability  or  cot,  will  have  no  Hiore  than 
Ae  remaining  ten  years  of  the  twen^,  to  bring  an  action.  6  Mass. 
^  R.328. 

P.  P.  demands  against  D.  D*  one  messuage  &c.y 
wbereopon  he  says,  that  A.  A.,  the  grandfather  of  said 
P.  A,  &c.,*  was  seised  of  the  (tenements  aforesaid), 

^  Whose  heir  he  is  in  the  writ. 
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with  the  appurtenances  in  his  demesne,  as  of  fee  and 
right,  in  a  tin>e  of  peace  &c.,  taking  &c. ;  and  being  so 
thereof  seised,  aftenvards  gave  the  tenements  aforesaid, 
with  the  appurtenances  to  the  said  C.  C.-,  and  the  heirs 
of  his  body  issuing,  in  form  aforesaid,  by  virtue  of  which 
gift  the  said  C  was  seised  thereof  in  his.  demesne,  as  of 
fee  and  right,  by  the  form  of  the  said  gift,  in  a  time  &c., 
taking  &c. ;  ,and  from  the  said  C.  C,  for.  that  he  died 
without  heir  of  his  body  issuing,  the  right  by  the  form 
&c.  remained  to  the  said  W.  W.  and  the  heirs  of  his  body 
issuing ;  and  from  the  said  W.  W.,  for  that  he  died  with- 
out heir  of  his  body  issuing,  the  right  by  the  form  &c.  re- 
verted to  the  said  P.  P.,  the  now  demandant,  as  cousin 
and  heir  of  said  A.  A.,  to  wit,  son  of  B.  B.,  son  of  said 
A.  A.f  and  which  after  the  death  &€•  JBooth,  156; 
Host.  Sib,  a. 

Note.  This  count  b  for  tbe  grandchild  of  the  donor,  where  a  gift 
is  made  in  tail,  remainder  in  tail,  and  both  die  without  issue. 

By  this  .count,  the  father  never  had  any  right  descended  to  him,  be- 
cause the  demandant  makes  himself  heir  to  the  grandfather.  Booth, 
156. 

It  is  a  rule  in  Formedon  in  reverter,  that  the  esplees  must  be  alleged 
both  in  the  donor  and  donee,  as  in  the  above  count.  F.  N.  B.  549 ; 
Booth,  156.  • 

In  this  writ  none  of  the  ancestors  of  the  donor,  that  were  seised  of 
the  rcfVersion,  or  to  whom  a  right  to  the  reversion  descended,  are  to 
be  omitted'in  the  pedigree  ;  and,  therefore,  the  omission  of  the  eldest 
son  who  survived  the  father  shall  abate  the  writ ;  ais,  if  there  be 
grandfather,  father,  and  son,  and  the  grandfather  gives  Jand  to  B  in 
tail  and  dies,  and  then  the  father  dies,  -and  then  B,  donee  in  tail,  dies 
without  issue,  and  a  stranger  abates,  the  son,  in  a  Formedon  in  rever- 
ter must  say,  "  and  which,  afler  the  death  of  B,  to  the  said  C,  son  and 
heir  of  L,  son  and  heir  of  L,  son  and  heir  of  M,  the  grandfather, 
ought  to  revert  by  the  form  &c.,  for  thai  the  said  B  died  without  heirs 
of  his  body  issuing."     8  Co.  88,  Buckmer's  case;  Booth,  155. 

But,  on  the  part  of  the  donee,  the  demandant  need  not  name  any  of 
the  issues  in  tail  in  the  pedigree,  either  iir  the  writ  or  count,  but  shall 
say,  **  and  which,  after  the  death  of  said  B  (the  donee),  ought  to  re- 
vert to  him,  for  that  the  said  B  (tbe  donee)  died  without  heir,"  &c. 
8  Co.  88.  And  otherwise  the  count  will  bfe  bad.  Booth,  155.    (MS8.) 
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WRITS  OF  ENTRY. 

It  may  not  be  amissy  before  considering  Writs  of  Entry,  to  make 
a  few  observations  relating  to  the  right  of  entry,  as  also  in  relation  to 
seisin,  disseisin,  &c. 

1.  Righi  of  Entnf. 

The  right  of  entry  is  the  right  which  a  tntin  has  of  entering  into 
lands  in  the  possession  of  another,  and  reducing  them  into  hb  own 
possesion.  It  may  be  kid  down  as  a  foundation,  that  wherever  a 
man  has  a  right  to  tlie  immediate  possession  of  land,  he  may  lawfully 
enter  and  occupy  it^  and  so  perfect  his  title.  As  a  general  rule,  where 
the  commencement  of  an  adverse  possession  is  tortious ;  as,  after  an 
abatement,  an  intrusion,  or  a  disseisin,  the  person  having  title  may 
enter.  Co.  Lit.  15.  So  a  man  may  enter  on  his  tenant  by  suSkr- 
ance.     Co.  Lit.  57. 

Upon  the  ceasing  of  a  particular  estate,  he  m  the  reversion  or  re- 
mainder may  enter  on  the  person  in  possession.  So  for  a  condition 
broken.  If  husband  aliens  his  wife's  lands  in  fee,  after  his  death, 
she  or  her  heir  may  enter  immediately,  according  to  the  common 
law  of  the  state,  which,  according  to  the  prevailing  ophion  in  this 
respect,  has  adopted  the  provision  of  the  Stat.  32  H.  8,  ch.  28. 

In  all  cases  where  the  party's  right  of  entry  is  not  taken  away,  it 
tnay  be  recommenced  to  make  a  formal  entry,  and  afterwards  either 
commence  an  action  on  the  demandant's  own  seisin,  or  perhaps  re- 
sort to  the  process  given  by  the  Stat.  1825,  ch.  89,  or  in  particular 
cases,  to  the  process  of  forcible  entry  and  detainer. 

Where  the  party  may  not  enter  but  must  resort  to  an  action. 

A  widow  cannot  enter,  but  must  have  her  dower  asagned,  either 
by  the  heir  or  by  process  of  law. 

Where  A  enters  on  B's  land,  either  as  an  abator,  disseisor,  or  in- 
truder, claiming  tide,  and  keeps  possession  for  twenty  years,  B's 
entry  is  taken  away  by  the  statute  of  limitations.    Co.  Lit.  237,  b. 

In.  like  manner,  if  A  keeps  such  adverse  possession  five  years,  and 
dies,  and  his  heir  enters,  B  cannot  lawfully  enter,  but  must  resort  to 
his  action.     Slat  32  H.  8,  ch.  33. 

In  cases  of  discontinuance  or  deforcement,  the  entry  is  generally 
taken  away.  As  where  tenant  in  tail  enfeo&  in  fee,  his  issue,  or 
he  in  the  reversion,  or  remainder,  cannot  enter,  but  must  bring  For- 
medon.  Lit.  ^  595.  This  however  is  altered  by  the  statutes  of  this 
state. 

So  at  common  law,  thoueh  under  32  H.  8,  ch.  28,  it  is  otherwise, 
if  husband  seised  in  right  of  his  wif^,  aliened  in  fee,  tail,  or  fix*  life 
of  another,  the  wife  could  not  enter  after  the  death  of  the  husband. 
Lit.  ^  594.  But  in  both  cases  the  alienation  must  be  made  by 
feoffinent,  or  some  conveyance  equally  efiectual ;  for,  a  devise  or 
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a  coBveyance  that  lies  in  grant,  or  that  operates  without  livery,  win 
not  work  a  discontinuance.  Com.  Dig.  Discontinuance,  (C  3),  (C  4). 

A  descent  will  not  take  away  an  entry,  if  the  person  having  title, 
was  under  a  disability  at  the  time  of  the  descent  cast,  as  a  feme 
covert,  an  infant,  a  person  of  non  sane  memory.  Com.  Dig.  Disc^nt, 
(D  7),  (D  8),  (D  9). 

Where  a  party  has  a  right,  for  which  he  can  have  no  remedy  by 
action,  it  seems  his  entry  is  not  taken  away ;  as  where  a  feoffment  ' 

is  made  upon  condition,  and  the  condition  is  broken,  and  afterwards 
the  feoffee  dies  seised,  and  a  descent  is  cast,  the  feoflbr  may  enter 
for  breach  of  the  condition.  And  generally,  a  deai^ent  does*  not  take 
away  a  title  of  entry.  Com.  Dig.  Discent,  D  10. 

A  dying  seised  of  an  estate  in  remainder  or  reversion,  will  not 
take  away  an  entry ;  as  if  A  disseises  B  and  leases  to  C  for  life, 
and  dies  seised,  B's  entry  is  not  taken  away.     Co.  Lit.  239,  b. 

If  a  disseisor,  abator,  or  intruder,  euieoSs  his  father,  and  the 
father  dies,  so  that  the  lands  descend  to  the  disseisor,  abator,  &;c., 
the  disseisee's  entry  is  not  taken  away.    Vin.  Abr.  (A  12). 

Where  tenant  for  life  has  a  right  to  enter,  but  will  not,  it  is  said, 
be  in  the  reversion  or  remainder  cannot.  Quare,  See  Yin.  Abr» 
(A  2, 2,)  (A  3,  6). 

2.  Cf  jSemn,  Disseisiny  fyc* 

There  are  two  kinds  of  seisin-;  a  seisin  in  deed,  and  a  seisin  in 
law.  A  seian  in  deed,  is  the  possession  of  lands  claiming  a  free- 
hold or  inheritance.  The  mere  possession  of  lands  is  not  a  seisin ; 
for,  a  lessee  for  years  has  the  possession  of  the  lands  leased ;  but  he 
has  not  the  seisin  ;  the  lessor  has  the  seisin.  In  this  case  the  posses- 
sion is  in  one  and  the  seisin  is  in  another ;  yet  this  is  an  actual  seisin, 
for,  tiie  possession  of  the  lessee  for  this  purpose,  is  considered  as  the 
possession  of  the  lessor.  There  are  therefore  two  kinds  of  seisin  in 
deed.  One,  where  the  possession  and  claim  of  title  are  in  the  same 
person  ;  the  other,  where  the  person  in  possession  admits  that  the 
title  is  in  another  person,  under  whom  he  holds.  This  person  is  as 
much  seised,  as  if  he  were  the  actual  occupant  of  the  lands  himself. 
Both  these  seisins  are  seisins  in  deed.  Where  a  roan  is  in  the  actual 
possession  or  occupation  of  land  hicnself,  claiming  a  freehold,  there 
can  be  no  doubt  whether  he  is  actually  seised  or  not ;  but  where 
another  is  in  the  possession,  there  often  may  arise  doubts,  what  will 
be  such  an  adequate  acknowledgment,  express  or  implied,  on  the 
part  of  such  occupant,  as  will  amount  to  a  seisin  of  the  person  claim- 
mg  title. 

A  receipt  of  rents  or  profits  gives  an  actual  seisin.  An  entiy  of 
part  in  the  name  of  the  whole  gives  an  actual  seisin.  Com.  Dig. 
Seism  (A  2);  3  Wife.  616. 

A  seisin  m  law  seems  to  be  where  a  man  has  a  right  of  entry  into 
land,  and  the  possession  of  them  is  vacant.  In  such  case  the  law 
presumes  him  to  be  seised,  though  he  has  never  entered.  Thus,  if 
an  ancestor  dies  seised  and  the  heir  neglects  to  enter,  or  to  do  any 
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act  equivalent,  yet  the  law  will  presume  him  to  be  seised ;  and  this 
pfesdmption  will  continue  until  some  act  is' done  adversely. 

If  a  sti-anger  abates  immediately  after  the  death  of  the  ancestor, 
yet  the  law  will  throw  a  seisin  in  law  upon  the  heir,  by  dividing  an 
instant,  and  the  wife  of  the  heir,  if  he  should  afterwards  die  wilbout 
obtaining  a  seisin  in  deed,  shall  be  endowed  of  this  seisin  in  law. 
Plowd.  258 ;  Watk.  on  Des.  50. 

But  if  the  heir  once  enters,  he  will  be  considered  in  actual  seisin 
of  the  land,  although  he  should  immediately  afterwards  leave  the 
occupation  of  the  land  vacant.  And  this  actual  seisin  in-  such  case 
will  continue,  undl  some  other  person  shall  enter  and  make  an  ad- 
verse daim;  for  a  simple  entry  without  making  claim  of  title,  will 
not  destroy  the  seisin  of  the  heir,  but  will  be  merely  a  trespass  or  a 
disseisin,  at  the  election  of  such  heir. 

And  wher^  there  is  a  concurrent  occupation  of  lands,  the  law  will 
adjudge  him  to  be  seised,  as  well  as  possessed  of  the  lands,  who  has 
the  title  ;  because  the  law  favors,  the  claim  of  him  who  has  right. 
Sec  3  Mass.  R.  215. 

Thus,  if  A  is  the  owner  of  lands  and  in  po&session  of  them,  and 
B  enters,  and  they  occupy  together,  the  possession  is  A's  as  well  as 
the  seisin,  and  thid,  although  B  should  claim  dde  adversely  to  A.  If, 
however,  B  should  fence  off  part  of  the  land  and  occupy  it  exclu- 
sively, this  would  destroy  A's  seisin  and  possession,  but  then  the  pos- 
session would  cease  to  be  concurrent.  For  JB  by  his  possession 
claiming  title  would  gain  a  seisin,  and  A  would  lose  his,  because, 
though  there  may  be  a  concurrent  possession  of  lands,  there  cannot 
be  a  concurrent  seisin.  And  even  in  the  case  last  put,  the  fencing 
off,  and  the  claiming  title  to  the  lands,  will  not  amount  necessarily  to 
a  disseisin,  for  A,  any  time  within  the  statute  of  limitations,  may  con- 
sider these  acts  as  mere  trespasses,  and  seek  for  a  remedy  accord- 
ingly. But  if  A  suffers  B  to  fence  him  off  in  this  manner,  and  B 
dies  after  five  years'  exclusive  occupation,  it  is  no  longer  in  A's 

E>wer  to  treat  these  acts  as  mere  trespasses ;  he  cannot  enter  on 
's  heir,  but  must  have  recourse  to  an  action.  For  it  is  no  longer 
at  his  election  to  consider  himself  as  not  disseised.  The  law  is  the 
same  if  he  suffers  B  to  remain  in  such  exclusive  possession  without 
entry  or  claim,  for  twenty  years.  But  within  the  five  years  in  the 
former  case,  and  the  twenty  years  in  the  latter  case,  it  is  at  the  elec- 
tion of  the  person  dispossessed,  for  many  purposes  at  least,  whether 
he  will  consider  himself  as  disseised  or  not.  .  Thus  he  may  within 
the  twenty  years  bring  an  action  of  ejectment,  which  he  could  not 
do,  if  it  amounted  to  an  absolute  disseisin,  and  may  recover  for 
mesne  profits,  which  he  could  not  do  if  actually  disseised.  1  Bur.  111. 
There  are  therefore  two  kinds  of  disseisin.  One  consists  of  an 
actual  ouster,  such  as  that  iust  described  or  equivalent  to  it ;  the 
other,  without  ouster,  and  which  could  not  be  considered  as  a  dis- 
seisin, unless  the  party  chose  to  consider  it  so  for  the  purpose 
of  availing  himself  of  a  more  convenient  remedy,  than  he  otiierwise 
would  have  had.  This  latter  species  of  disseisin  is  more  often  seen 
in  incorporeal  hereditaments  &c.,  of  which  it  is  imp6ssible  for  a  man 
to  be  actualbf  disseised* 
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Disseisins  at  first,  it  is  conjectured,  happened  in  this  way.  A 
stranger  having  entered  on  one  of  the  tenants  of  a  manor,  and  eXf> 
pelled  him  from  his  freehold,  at  the  proper  time,  offered  himself  to 
the  brd  of  the  manor,  and  tendered  him  his  rent  or  corporal  sei^ 
vices.  The  lord,  being  whoUj  indifferent  to  the  person  of  the  ten- 
ant, and  interested  only  in  receiving  these  rents  or  services,  without 
any  inquiry  into  the  manner  in  which  the  change  of  tenants  took 

Elace,  acquiesced,  and  left  the  parties  to  their  remedy  at  law.  This,  - 
owever,  is  merely  matter  of  curious  inquiry.  The  following  cases 
will  serve  to  illustrate  the  law  of  disseisins  in  relation  to  corporeal 
hereditaments.  If  a  man  enters  into  lands  or  tenements  where  his 
entry  is  not  lawful,  and  ousts  another  of  his  freehold,  by  keeping 
possession,  and  claiming  to  do  so.  under  title,  this  is  a  disseisin,  and 
if  tlie  person  ousted  does  not  re-enter  within  the  time  limited  by  the 
statute,  he  will  have  no  remedy  for  the  recovery  of  his  land,  except 
by  bringing  a  real  action.  The  law  is  the  same,  if  he  enters  upon 
the  possession  of  a  lessee.  This  is  a.  disseisin  .of  the  lessor,  if^he 
retams  the  possession, or  claims  adversely.  But  in  either  case,  if 
he  enters  without  claiming  title,  it  is  a  mere  trespass.  So,  if  a  man 
enters  by  sufference  of  the  owner,  it  is  no  disseisin.  See  Kennebeck 
Purchase  v«  Springer ^  4  Mass.  R.  416.  See  abOf  6  Mass.  R.  229. 
— 4f  one  parcener  enters,  claiming  the  whole  estate,'  and  takes  the 
pronts  of  the  whole,  it  will  be  a  disseisin  of  the  coparcener.  But 
where  both  are  in  possession  together,  one  cannot  disseise  the  other 
without  an  actual  ouster.  And  merely  taking  the  profits  is  not  sufii- 
cient  to  make  a  disseism  in  any  case.     Ld.  Ray.  829* 

If  B  enters  on  the  possession  of  A,  but  does  not  expel  him,  it  b 
not  a  disseisin,  for  the  law  will  adjudge  him  to  be  seised,  ,who  has  the 
right ;  and  no  act  will  amount  to  a  disseisin,  however  tortious,  that 
does  not  oust  him  who  has  the  freehold.  See  Lit.  §  279 ;  1  Sal.  246. 
If  a  lessee  continues  in  possession  after  his  term,  without  other 
act,  it  is  no  disseisin ;  he  is  merely  tenant  by  sufferance ;  for,  a  wrong- 
ful continuance  after  a  rightful  entry,  is  not  a  disseisin.  3  M.  b  S.  371 . 
Where  a  man  enters  on  land,  claiming  as  guardian  when  he  is 
not  so,  the  act  here  may  be  considered  as  a  disseisin,  the  pretence 
being  false ;  or,  if  a  man  should  enter  on  the  land  of  an  infant  as  a 
trespasser,  or  under  any  false  pretence,  yet  the  heir  may  call  him 
to  account  as  guardian,  thus  electing  not  to  be  disseised,  but  claim* 
ing  title  and  waiving  the  tort  or  disseisin  at  the  same  time. 

Again,  where  a  man  enters  upon  land  of  an  infant,  claiming  to 
enter  by  permission,  or  otherwise,  under  and  acknowledging  the 
infant's  tide,  this  in  strictness  is  no  disseisin,  because  of  the  acknowl- 
edgment that  the  seisin  is  in  the  infant,  and  his  entry  and  possession 
is  under  and  consistent  with  the  infant's  seisin }  yet  as  the  infant's 
consent,  for  want  of  discretion,  is  void  in  the  eye  of  the  law,  and 
as  acknowledgment  of  the  infant's  title,  will  not  excuse  the  entry 
without  consent,  it  amounts  to  a  disseisin  at  election.  It  seems, 
therefore,  that  there  are  hardly  any  acts,  that  amount  to  a  disseisin, 
if  the  party,  within  the  time  of  limitaUon,  elects  to  consider  himself 
as  not  disseised,  by  pursuing  his  remedy  as  for  a  mere  trespass. 
But  there  are  a  great  many  acts,  that  will  be  matured  by  lapse  of 
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tune  iBCp  disseiBiDS,  so  as  to  teke  away  the  r^bl  of  entrjr,  if  die 

a  through  negligence  quflfers  such  time  to  elapse  without  entiy 
lim.  And  there  are  also  some  acts  which  the  party  may  elect 
to  consider  as  disseisins,  but  which  will  hardly  be  subjects  for  the 
operation  of  the  statutes  of  limitations  in  this  respect* 

If  a  man  dies  seised,  his  heir  has  a  sebin  in  law  before  entry  ; 
and  after  entry,  a  seisin  deed.  This  entry  may  be  by  the  heir 
himself,  or  by  some  other  person  to  hb  use.  And  where  it  is  madQ 
by  another  person,  there  are  two  cases ;  where  the  heir  is  an  infant ; 
and  where  be  is  of  full  age.  Where  the  heir  is  an  infant^  the  entry 
of  a  guardian  is  sufBcient ;  and  a  mere  stranger  who  enters  and 
lakes  tne  profits,  shall  be  considered  both  at  law  and  in  equi^,  as 
a  guardian.  And  the  entry  of  such  person,  shall  even  make  a 
possessio  fratris,  where  a  stricter  seisin  is  requisite,  than  to  maintain 
a  Writ  of  Right.  And  therefore  where  A  died  seised,  leaving  two 
infant  daughters,  by  different  venters,  it  was  holden,  that  an  entry 
generally  [i.  e.  without  making  any  particular  claim),  by  the  mother 
of  the  youngest  daughter,  as  her  guardian  in  socage,  constituted  a 
sufficient  seisin  in  the  eldest  infant  daughter,  to  carry  the  descent  of 
her  moiety  on  her  death,  to  her  heirs.  Goodittle  v.  Jveti^man,  3  Wils. 
616.  This  case  is  far  stronger  than  any  one  in  this  commonwealth, 
on  account  of  the  difference  in  the  law  with  respect  to  the  half-blood. 
7  T.  R.  386. 

If  the  heir  is  of  age,  the  entry  of  a  person  properly  authorized 
will  give  an  actual  seisilfi  to  the  heir.  And  indeed  it  seems  gener- 
ally, that  if  a  person  enter  in  the  name  of  him  who  has  right,  even 
though  it  be  without  precedent  command,  or  subsequent  assent,  and 
whether  he  who  has  the  right  be  an  infant,  or  of  full  age,  it  sliall 
vest  the  freehold  in  him  who  has  such  right.  Because  the  person 
entering  gains  possession,  and  the  seisin  is  governed  by  the  possess- 
ion when  the  possession  precedes  it,  unless  the  entry .  is  made  and 
Eossession  taken,  with  a  view  to  a  seisin  in  some  other  person  ;  but 
ere  the  person  entering  gains  no  seisin  to  himself,  because  he  enters 
claiming  for  another,  and  though  as  respects  the  person  on  whom  be 
enters,  he  may  be  considered  as  a  disseisor,  yet  as  respects  the  heir, 
he  can  only  be  a  disseisor  at  his  deciion.  But  if  the  heir  should 
expressly  dissent,  no  seisin  would  be  gained  for  the  heir.  Or,  if  it 
were  for  the  disadvantage  of  the  heir,  no  consent  would  be  presum- 
ed, for  the  law  only  presumes  the  consent  of  the  person  having  tide, 
where  it  is  for  his  advantage. 

And  therefore  in  England,,  it  has  been  setded,  if  a  man  dies  leav- 
ing a  son  and  daughter  by  one  venter,  and  a  younger  son  by  anoth- 
er, the  entry  of  such  j'ounger  son  will  give  an  actual  seisin  to  the 
eldest,  and  if  the  eldest  son  dies  afterwards,  the  sister  shall  inherit, 
and  exclude  the  younger  son,  who  entered.  This,  however,  is 
where  the  younger  son  enters  generally,  without  claiming  to  himself. 
And  the  reason  is,  that  his  entry  and  possession  not  being  adverse, 
the  legal  seisin  of  the  elder  brother,  shall  draw  to  it  the  possession  of 
the  younger,  and  so  give  the  elder  an  actual  seisin.  So  the  entry 
of  one  coparcener,  joint  tenant,  or  tenant  in  common,  is  sufficient  to 
give  an  actual  seisin  to  those  who  do  not  enter^  so  as  to  exolude  the 
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bair4)lood  in  Ep^and)  aad  a  fortiori  to  maintam  a  writ  of  jright* 
See  10  Mass.  R.  484 ;  1  Maaa.  R.  434.  Where  the  heir  exerciaea 
any  pubUc  aet  of  dominion  over  the  inheritance,  it  seems  equivalent 
to  an  actual  entry. 

Where  seisin  of  an  inheritance  is  once  proved,  it  is  presum* 
.  ed  4o  continue,  till  the  contrary  is  shewn.       This  is  recognised 
for  law  here  as  well  as  in  England.    Kennebeck  Purchase  v.  Spriik- 
ger^  4  Mass.  R.  416. 

With  regard  to  cases  where  a  man  claims  by  purchase,  if  the 
transfer  is  by  a  conveyance  at  common  law,  it  is  usually  made  by 
such  a  conveyance,  or  in  such  a  manner,  as  to  give  the  purchaser  an 
actual  seisin.  But  with  regard  to  those  persons  who  claim  under 
wills,  it  may  be  observed,  that  on  the  death  of  the  devisor,  dybg 
seised,  the  same  strictness  is  not  required,  with  r^ard  to  seisin  in  the 
devisee  (though  a  special  heir),  in  order  to  enable  his  heirs  to  claim 
under  him  as  ancestor,  that  is  necessary  where  a  man  dies  seised, 
and  leaves  an  heir.  For  if  A  dies  seised,  leaving  B  his  heir,  who 
makes  no  entry,  and  does  nothing  tantamount,  those  who  claim' the 
latkd  must  make  themselves  heira  to  A,  as  the  person  last  actually 
seised.  But  if  A  makes  a  devise  to  B,  and  dies,  and  B  does  not 
enter,  yet  B's  heirs  may  enter^  and  then  they  shall  claim  as  heirs  of 
the  devisee,  and  not  as  heirs  of  the  devisor.  In  the  case  of  Wells 
V.  Prince^  4  Mass.  R.  67,  the  law  with  regard  to  devises  is  plainly 
laid  down  by  Chief  Justice  Parsons.  1.  *On  the  death  of  a  devisor, 
dying  seised,  in  general,  a  devisee  is  not  seised  without  entry.  2. 
But  if  the  lands  are  vacant  and  unoccupied,  no  entry  is  necessary, 
because  there  is  no  one  to  enter  upon.  3.  If  a  stranger  is  in  pos* 
session,  acknowledging  the  devisee's  title,  it  is  equivalent  to  an  en- 
try* To  this  it  may  be  added,  diat  the  possession  of  a  lessee  for 
years  of  a  devisor  or  ancestor,  will  be  sufficient  to  give  an  attual  seisin 
to  the  devisee  or  heir,  without  entry,  and  even  if  the  devisee  or  heir 
should  die  before  rent  becomes  due.  Watk.  on  Des.  65^  DeGray 
v.  RichardsoUf  3  Atk.  469. 

A  few  remarks  also  may  not  be  amiss  with  regard  to  the  sub- 
ject of  abatement.  Abatement  into  land,  is  when  a  man  dies 
seised,  and  another,  who  has  no  right,  enters  before  the  heir  or 
devisee.  The  effect  of  this  abatement  is  to  prevent  the  seisin, 
or  in  other  words,  to  rebut  the  legal  presumption  of  seisin,  in 
the  heir.  But,  in  order  to  have  this  effect,  it  is  necessary,  that  the 
entry  should  be  made,  claiming  adversely  to  the  heir  or  devisee,  ahd 
with  an  intention  to  abate.  Because  if  such  entry  were  made  under  ' 
die  title  of  the  heir,  whether  with  his  authority  or  without,  it  could 
not  be  an  abatement,  but  at  his  election.  And  it  has  been  shown 
before,  that  unless  such  entry  were  injurious  to  him,  or  he  express- 
ly dissents  to  it,  the  law  presuming  his  assent  to  what  is  for  his  in- 
terest, would  give  him  an  actual  seisb>  But  if  a  person  entered 
generally^  and  took  the  profits,  the  law  would  give  the  election  to 
the  heir,  either  to  consider  him  as  a  bailiff,  and  recover  the  pro- 
fits in  an  action  of  account,  or  as  a  tenant  at  will,  and  recover  for  use 
and  occupation ;  or,  after,  and  perhaps  without  an  entry  on  the  land, 

*JfctwU  seisin,  it  is  supposed,  is  here  intended. 
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to  consider  him  as  a  trespasser,  and  recover  accordingly  in  Tres- 
pass with  a  continuando.  One  of  these,  however,  in  prudence  he 
should  do,  before  the  statute  of  limitations  could  possibly  mature 
the  trespass  into  a  disseisin.  Such  entry  generally^  can  hardly 
amount  to  an  abatement,  except  at  election^  because  the  law  will 
hardly  intend,  that  he  committed  a  greater  injury  than  is  necessarily 
contained  in  the  acts  which  he  has  done.  Now  the  injuries  done  by 
his  bare  entry  without  claim,  extend  no  farther  than  to  the  posses- 
sion, and  are  perfectly  compatible  with  seisin  in  the  heir.  Such  act, 
therefore,  is  not,  by  construction,  to  be  made  an  abatement  of  the 
freehold,  except  at  the  election  of  the  heir.  But  if  a  stranger  should 
enter  before  the  heir,  claiming  adversely,  this  is  plainly  an  abatement, 
because  wholly  inconsistent  with  any  seisin  in  him. 

So  if  A  is  seised  of  lands  in  the  occupation  of  B,  and  devises  to 
C,  and  after  A's  death,  B  continues  in  possession,  this  obviously  does 
not  amount  to  an  abatement,  without  some  express  denial  of  C^s 
right,  or  some  equivalent  act. 

A  Writ  of  Entbt. 

A  Writ  of  Entry  is  a  real  action,  and  is  a  general  remedy  for  the 
recovery  of  the  possession  of  lands  be.,  whenever  wrongfully  with- 
held. Its  extensive  nature,  as  a  remedy,  will  be  best  illustrated  by 
a  recital  of  a  few  of  the  cases  of  most  frequent  occurrence. 

1.  A  is  disseised  by  B  j  after  entry  to  regain  possession,  A  may 
maintain  Trespass;  or,  without  entry,  may  bring  a  Writ  of  Entry,  on 
a  disseisin  done  to  himself.     F.  N.  B.  A42^ 

2.  A  is  disseised  by  B,  and  dies ;  A's  heir  C  shall  have  a  Writ  of 
Entry,  on  a  disseisin  done  to  his  ancestor  A.  This  is  called  a  Writ 
of  Entry  in  de  quibus.     Ibid, 

3.  A  is  disseised  by  B  who  demises  to  C.  A  shall  have  a  Writ 
of  Entry  in  the  per  against  C  on  a  disseisin,  done  to  himself.     Ibid* 

4.  A  is  disseised  by  B,  who  demises  to  C,  A  dies ;  A's  heir  D 
shall  have  a  Writ  of  Entry  in  the  per  against  C,  on  a  chsseisin  done 
to  A.     iWA 

5.  A  is  disseised  by  B,  who  demises  to  C,  who  demises  to  D.  A 
shall  have  a  Writ  of  Entnr  in  the  per  and  cui  against  D,  on  the  dis- 
seisin done  to  himself.     Ibid, 

6.  A  is  disseised  by  B,  who  demises  to  C,  who  demises  to  D, 
who  demises  to  E ;  A  shall  have  a  Writ  of  Entry  in  the  post  against 
E,  on  the  disseisin  done  to  himself.     Ibid. 

7.  A  is  disseised  by  B,  who  is  disseised  by  C;  A  shall  have  a 
Writ  of  Entry  in  the  post  against  C.     F.  N.  B.  444,  F. 

8.  A  is  tenant  for  life,  or  tenant  by  the  curtesy,  or  tenant  in  dow- 
er, and  dies ;  and  B  enters  before  the  reversioner  C.  C  shall  have 
a  Writ  of  Entry  for  the  intrusion,  counting  on  the  seisin  of  the  an- 
cestor, husbaild,  &;o.  according  to  the  fact.  F.  N.  B.  468.  .  This 
writ  is  also  in  iheper^per  and  CKt,  and  post^  like  the  preceding,  and 
eveiy  descent  or  alienation,  from  or  bv  the  intruder,  as  in  the  case 
of  disseisins,  makes  one  degree,  and  after  the  degrees,  any  further 
descent  or  alienation  puts  the  writ  in  the  post*    Ibid.    It  should  also 
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be  observed,  that  a  disseisin,  intrusion^  abatement,  &c.,  after  a  pre- 
ceding disseisin,  intrusion,  &;c.  puts  the  writ  out  of  the  degrees. 

A  is  tenant  in  fee  simple  or  fee  tail,  and  dies  seised,  before  the 
entry  of  B,  the  heir,  or  issue  in  tail ;  a  stranger  C  takes  possession ; 
for  this  abatement,  a  Writ  of  Entry  lies  on  A's  seisin,  which  may 
be  brought  in  any  of  the  degrees  according  to  the  facts  of  the  case, 
or  in  the  posU  But  it  is  recommended  rather  to  make  an  entry, 
and  then,  if  deforced,  to  bring  a  Writ  of  Entry  on  B's  seisin.  So 
if  a  devises  lands  to  B,  and  dies,  and  any  other  than  the  devisee 
takes  possession  and  excludes  him,  a  Writ  of  Entry  for  this  abate- 
ment may  also  be  maintained,  and  the  seisin  of  the  devisor  must  be 
the  foundatbn  of  it.  Sed  Qtksre. .  For,  it  is  said  a  devisee  is  seis- 
ed without  entry,  though  he  cannot  maintain  Trespass  until  after 
'  entry  made. 

A  Writ  of  Entry  also  may  be  maintained,  where  an  infant  or  a 
person  nan  compos^  convevs  land. against  the  grantee,  and  either  by 
the  infant  himself  or  his  heir,  as  also  by  the  person  non  campaSf 
himself  fthough  this  has  been  denied),  or  his  heir,  to  recover  the 
land  bacK ;  making  the  count  conformable  to  the  facts  in  the  case, 
and  either  stating  the  infancy  &c.  in  the  count,  or  counting  generally 
on  a  disseisin  be.,  done  to  the  infant  &c.,  and  giving  the  infancy, 
coverture,  &c.  in  evidence,  to  rebut  the  tenant's  title,  under  the 
deed  upon  which  he  relies.  The  remarks  with  respect  to  the  de- 
grees, hkewise  apply  here.     F.  N.  B.  466. 

A  Writ  of  Entry  also  lies,  where  a  lessee  for  life  or  years,  or  a 
stranger  after  the  expiration  of  the  term,  either  by  surrender  or  efflux 
of  time,  enters  upon  the  lands  and  deforces  the  lessor.  And  the 
writ  may  be  brought  by  the  lessor  himself,  or  his  heirs,  or  by  a  gran- 
tee of  the  reversion,  counting  according  to  the  fact,  and  in  case  of 
any  descents  or  alienadons,  bringing  the  writ  in  the  proper  degree 
or  in  the  post  accordingly.  F.  N.  B.  464.  The  writ  is  then 
called  a  Wiit  of  Entry  aaterminum  qui  prateriit. 

So  where  the  husband  aliens  the  wife's  land,  which  she  held  as 
tenant  in  fee  simple,  fee  tail,  or  for  life ;  if  they  are  divorced,  she 
may  afterwards  brmg  a  Writ  of  Entry  against  the  alienee,  whether  he 
holds  as  tenant  in  fee  simple,  fee  tail,  or  Tor  life,  counting  in  the  proper 
degree,  or  in  the  post  -  This  Writ  of  Enuy  is  named  a  writ  of  cut 
ante  divortium.  And  the  heir  of  the  wife,  if  she  dies  before  action 
brought,  shall  have  a  similar  Writ  of  Entry,  called  a  sur  cut  ante 
divortiuniy  if  she  was  tenant  in  fee  simple ;  but  if  the  wife  was  ten- 
ant in  tail,  the  heir  must  bring  a  Formedon  in  the  Descender.  F. 
N.  B.  470. 

In  England,  in  former  times,  when  feoffinents  were  made  by  live- 
ry of  seisin  without  deed,  a  Writ  of  Entry  might  also  be  maintained 
by  a  woman,  who  had  given  lands  to  a  man,  to  the  intent  that  he 
should  marry  her,  to  recover  the  land  back,  if  he  did  not  ^  but,  in  this 
country,  for  the  woman  to  maintain  a  Writ  of  Entry  in  such  case,  it 
would  be  necessary  that  such  intent  should  be  expressed  in  the 
deed  of  conveyance,  otherwise  she  would  hardly  be  able  to  recover. 
Such  writ  was  called  a  writ  causa  matrimonii  pralocuti.  But  here 
the  woman  might  enter  for  the  condition  broken,  and  afterwards 
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maintam  Trespass;  or  she  might  bring  a  Writ  of  Eotry,  oountiiig  on 

the  disseisin  as  done  to  becseff,  if  the  man  held  possession  adverse*- 
ly  after  such  entry. 

If  tenant  in  dower  aliens  in  fee,  for  life,  or  in  tail,  the  reversioner 
or  his  heir,  or  any  grantee  of  the  reversion,  may  maintain  a  Writ  of 
Entry  against  the  alienee,  or  bis  feoffee,  or  heir,  be.  immediately, 
coooODg  in  the  proper  degree,  or  in  the  past,  such  alienation  by 
tenant  in  dower  being  a  forfeiture.  This  is  called  a  Writ  of  Entry 
in  casu  proviso.     F.  N.  B.  473. 

The  law  is  the  same  in  case  of  an  alienation  by  tenant  by  the  curtesy 
or  by  tenant  for  life,  or  by  tenant  for  the  life  of  another,  but  the  writ  is 
called  It  Writ  of  Entry  in  consimUi  easu^  F.  N.  B.  474  But  it  should  be 
remarked  here,  that  though  the  deed  c^  alienatbn  from  tenant  for 
life  &£C.  to  the  alienee,  may  contain  words  of  inheritance,  it  will  not 
occaaon  a  forfeiture,  unless  the  conveyance  operates  as  a  feoffment, 
fine,  or  common  recovery ;  for,  if  the  operation  is  merely  that  of  a 
bargain  and  sale,  which  conveys  no  more  than  lawfully  may.  pas% 
there  will  be  no  forfeiture  of  the  life  estate,  and  consequently  no 
such  writ  can  be  brought.  It  should  be  observed  further,  that  in 
cases  where  this  writ  may  be  brought,  of  whatever  nature  the  limi- 
tation of  the  tortious  conveyance  may  in  fact  be,  \i^ether  in  fee,  in 
tail,  or  for  the  life  of  the  alienee,  or  any  other  except  that  of  the 
alienor,  the  writ  alwajrs  supposes  the  alienation  to  be  in  fee.  F. 
N.  B.  474. 

If,  in  cases  of  alienation  similar  to  those  just  alluded  to,  the  re- 
versioner, or  hb  h^ir,  or  grantee,'  whether  claiming  as  tenant  in  fee, 
or  for  life  merely,  do  not  bring  the  writ  just  mentioned  in  the  life- 
time of  the  tenant  for  life,  he  may  have  a  Writ  of  Entry  after  the 
death  of  the  tenant  for  life.  Thfs  is  called  a  Writ  of  Entry  oi;!  com^ 
munem  l^emj  and  may  be  in  the  per ^  per  and  eui,  and  post.  F.  N.  & 
477. 

On  diflsei-       to  answer  to  p.  p.  of  &c.,  in  a  plea  of  land 

"^^  wherein  the  said  P.  P.  demands  against  D  one  noessuage 
^  d^e  ^  ^^  whereof  the  said  D  unjustly,  and  without  judgment, 
feiflin.  disseised  the  said  P.  P.,  within  thirty  years  now  last 
past ;  and  thereupon  he  says,  that  he  was  seised  of  the 
messuage  aforesaid,  with  the  appurtenances  in  his  de- 
mesne as  of  fee  and  right,  in  a  time  of  peace,  taking  the 
esplees  thereof  to  the  value  of  &c.,  and  thereof  the  said 
D,  unjustly  and  without  judgment,  disseised  him,  the 
said  P.  P.  &c.,  within  thirty  years  last  past  &c.  PUnod. 
363;  Booth,  176. 

On  seisin       Whercupon  he  says,  that  A.  A.,  the  father  of 

of  demand-  Said  P,  whoso  heir  he  is,  within  thirty  years  last  past, 
^^r^'    was  seised  of  the  me^uages  aforesaid  with  the  appurte- 
nances in  his  demesne,  as  of  fee,  in  a  time  of  peace,  tak- 
ing the  esplees  thereof  to  the  value  of  &c* ;  aad  from 
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the  said  A,  the  right  &c.  was  descended  to  the  said  P, 
the  demandant,  as  son  and  heir  of  the  said  A ;  and 
whereof  the  said  D,  unjustly  and  without  judgment,  dis- 
seised the  said  P.  P.  within  thirty  years  now  last  past 
&c.     Rast.  279,  b,  280  ;  Booth,  177- 

Note.  It  is  not  said,  "which  he  claims  as  his  right  and  inherit- 
ance" in  the  writ  of  disseisin^  or  in  the  count,  when  it  is  brought  of 
the  demandant's  seisin,  and  against  the  disseisor  immediately.  Vid. 
Reg.  229 ;  Rast.  276,  b.  But  see  F.  N.  B.  474,  that  it  ought  to  be 
quod  juris  chanat  ^c,  in  this  writ,  as  well  as  in  that  on  the  ancestor's 
seisin. 

This  Writ  of  Entry  on  disseisin  is  in  nature  of  an  assise,  and  may 
be  brought  by  tenant  in  tail,  or  tenant  for  life ;  and  the  count  for 
tenant  for  life  shall  say,  ^*  that  he  was  seised  of  the  messuage  afore- 
said in  his  demesne,  as  of  freehold,"  &c. ;  and  so  may  a  tenant 
in  tail,  without  setting  forth  how  the  estate  tail  began ;  or,  he  may 
show  the  gift  specially  in  his  count,  as  it  is  done  in  Rast.  277,  278. 
See  F.  N.  B.  475;  Dyer,  101 ;  Co.  Ent.  219,  b.  See  Co.  Ent.  219, 
for  Entry  in  the  post  and  count.     {MSS.) 

'  Wherein  the  said  B  deitiands  a  certain  messuage  Entry  ad 
fee,  as  of  his  right  and  inheritance,  into  which  the  said  ^^^ 
A  [defendant]  hath  not  entry,  but  by  E,  father  of  the  tenit,  cum 
said  B  [plaintiff],  whose  heir  he  is,  who  demised  it  to  £^p^ 
the  said  A  for  a  term  of  years  that  is  past ;  and  saith, 
that  the  said  £  was  seised  of  the  aforesaid  &c.,  in  his 
own  right,  as  of  inheritance  and  right,  in  a  time  of  peace, 
within  thirty  years  last  past,  taking  the  profits  thereof  to 
the  yearly  value  of  0 — ;  and  being  so  seised  thereof, 
demised  the  same  to  the  said  A  for  a  certain  term,  which 
is  past ;  after  which,  they  ought  to  return  to  the  said  B, 
son  and  heir  of  the  said  E,  from  whom  the  right  descend- 
ed to  him;  but  the  said  A  still  unjustly  withholds  the 
same  from  him  &c.  Read. 

into  which  the  said  A  hath  not  entry,  but  by  C,  to  game,  in 

whom  E,  father  of  the  said  B,  whose  heir  he  is,  demised  ^P««nd 
it  for  a  term  that  is  past ;  and  saith  &c.  [as  before] ;  but 
the  said  A  hath  entered  into  the  land  &c.,  by  the  said  C, 
and  still  unjustly  withholds  the  same  from  him. 

Read. 

into  which  the  said  A  hath  not  entry,  but  by  C,  Entiyad 

4o  whom  the  said  B  [plaintiff]  demised  it  for  a  term  that  ^^ 
is  past;  and  saith  that  he  the  said  B  was  seised  &c.  [as  ^^'^ 
beforel ;  after  which,  they  ought  to  return  to  the  said  B  andcS. 
again ;  but  the  said  A  entered  into  the  said  lands  fee, 
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by  the  same  C,  and  still  unjustly  withholds  the  same 
from  him.  Read. 

Same,  in        ioto  wbich  the  Said  A  hath  not  entry,  but  after 

the  Port,  jjjg  demise  which  the  i^aid  B  [plaintiflT]  thereof  made  to 
C9  for  a  term  which  is  past ;  and  saith,  that  he  the  said 
B  was  seised  &c.  Read. 


Entry  ear 
diMcuin. 


— —  wherein  the  said  B  demands  &c.,  whereof  the 
said  A  unjustly  disseised  him ;  and  saith,  that  he  was 
seised  &c.  in  his  own  right,  as  of  freehold,  [as  the  case 
may  be'\  in  a  time  of  peace,  within  thirty  years  last  past, 
taking  the  profits  &c. ;  and  the  said  A  afterwards  un- 
justly disseised  him,  and  still  withholds  &c.        Read. 

Same,  in        iDto  which  the  Said  A  hath  not  entry,  but  by  C, 

the  Per.  ^ho  demised  the  same  to  him,  and  thereof  unjustly  dis- 
seised the  said  B  [plaintiff]  ;  and  saith  that  he  was  seis- 
ed &LC. ;  and  the  said  C  thereof  unjustly  disseised  him, 
and  demised  the  same  to  the  said  A,  who  still  unjustly 
withholds  &c.  Read. 

Same,  in  — "  i^^to  which  the  said  A  [defendant]  hath  not  en- 
cS.^*""^  try,  but  by  D,  to  whom  C  demised  the  same,  who  there- 
of unjustly  "disseised  the  said  B  [plaintiff]  ;  and  saith 
&c.  ;  and  the  said  C  thereof  unjustly  disseised  the  plain- 
tiff, and  demised  the  same  to  the  said  D,  by  whom  the 
said  A  entered,  and  still  withholds  &c.  Read. 

Same,  In        iuto  which  the  said  A  hath  not  entry,  but  after 

the  Poet  ^Yie  disseisin,  which  C  thereof  unjustly  did  to  the  said  B 
[plaintiff]  ;  and  saith  &c. ;  and  the  said  C  thereof  un- 
justly disseised  him.  And  afterwards  the  said  A  there- 
into entered,  and  still  unjustly  withholds  &c.      Read. 

wherein  he  demands  &,c.,  whereof  the  said  A 


***    tftuio  ^^'y^^^^y  disseised  C,  the  father  of  said  B,  whose  heir  he 

'  is ;  and  saith,  that  the  said  C  was  seised  &c.,  within 

thirty  years  &c.  ;  and  the  said  A  thereof  unjustly  dis- 

•  seised  him.     And  from  the  said  C  the  right  descended 

to  the  said  B  [plaintiff],  as  son  and  heir  of  the  said  C. 

And  the  said  A  still  unjustly  withholds  &c.         Read. 

Same  in         into  which  the  said  A  hath  no  entry,  but  by  F, 

the  Per.     ^j^^  demised  it  to  him,  and  thereof  unjustly  disseised  C, 
the  father  of  the  said  B  [plaintiff],  whose  heir  he  is ; 
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and  sakh  &c. :  and  the  said  F  thereof  unjustly  disseised 
him,  and  demised  it  to  the  said  A.  And  from  the  said  C 
the  right  descended  to  the  said  B,  as  son  and  heir  of  the 
said  C.     And  the  said  A  still  unjustly  withholds  &c. 

Read. 

—  into  which  the  said  A  hath  no  entry,  but  by  G,  5f"***^, 
to  whom  F  demised  it,  who  thereof  unjustly  disseised  C,  ci.  *' 
father  of  the  plaintiff,  whose  heir  he  is ;  and  saith  &c. ; 
and  the  said  F  thereof  ulijustly  disseised  him,  and  de- 
mised the  same  to  the  said  G,  by  whom  the  said  A  en- 
tered. And  from  the  said  C  the  right  descended  to  the 
said  B,  as  son  and  heir  of  the  said  C.  And  the  said  A 
still  unjustly  withholds  &c.  Read. 

into  which  the  said  A  hath  no  entry,  but  after  s»»«»  ^ 

thejiisseisin  which  F  thereof  unjustly  did  to  C,  father  of 
the  plaintiff,  whose  heir  he  is ;  and  saith  &c. ;  and  the 
said  F  unjustly  thereof  disseised  him.  And  afterwards 
the  said  A  thereinto  entered,  and  still  unjustly  with- 
holds &c.  Read. 

In  a  plea  of  land,  wherein  the  said  S  demands  against  Entiyin 
the  said  T  seisin  and  possession  of  the  following  parcels  ^^^ 
of  laud  &c.,  which  he  claims  as  his  right  and  inheritance,  entaaed; 
and  into  which  the  said  T  hath  not  entry,  unless  after  ^ccn^. 
the  disseisin  which  H  thereof  unjustly,  and  without  judg- 
ment, hath  made  to  the  said  T,  within  thirty  years  last 
past :  whereupon  he  complains  and  says,  that  he  himself 
was  seised  of  the  tenements  aforesaid,  with  the  appur- 
tenances, in  his  demesne,  as  of  fee  and  right,  in  a  time 
of  peace,  within  thirty  years  last  past,  by  taking  the 
esplees  thereof  to  the  value  of  ^ — ,  by  the  year,  and 
into  which  the  said  T  hath  not  entry,  unless  after  the 
disseisin  which  H  unjustly,  and  without  judgment,  hath 
made   to  the  said  T,  within  the  time  aforesaid ;  and 
whereupon  he  complains,  that  the  said  T  now  deforceth 
him  thereof;  and  thereupon  he  brings  this  suit,  and  proof 
thereof;  all  which  is  to  the  damage  &c.       Parsons. 

Wherein  the  said  P.  P.  demands  against  the  said  Count,  on 

D,  one  messuage  &c.,  which  he  claims  as  his  right  and  X!^  death 
inheritance  ;  and  into  which  the  said  D  hath  not  entry,  jftenwitin 
but  by  the  intrusion  which  he  made  into  them  after  the 
death  of  L,  who  was  the  wife  of  A.  A.,  which  she  held 
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in  dower  of  the  gift  of  the  said  A.  A.,  formerly  her  hus- 
band, the  father  (or  other  ancestor  &c.)  of  the  said  P, 
whose  heir  he  is;  and  thereupon  he  says,  that  the  said 
A.  A.  was  seised  of  the  messuage  aforesaid^  with  the  ap- 
purtenances in  his  demesne  as  of  fee,  in  a  time  of  peace, 
(within  thirty  years  last  past*)  taking  the  esplees  thereof 
to  the  value  &c. ;  and  being  so  thereof  seised  at&c«,  died 
&c,,  after  whose  death  the  said  L,  who  was  wife  of  said  A, 
held  them  in  dower  of  the  gift  of  the  said  A,  formerly 
her  husband,  and  was  seised  thereof  in  her  demesne,  as 
of  freehold,  in  the  time  of  peace,  within  thirty  years  last 
past,^  taking  the  esplees  thereof,  to  the  value  &.c. ;  and 
from  the  said  A,  A,  the  reversion  of  the  messuage  afore- 
said, with  the  appurtenances,  descended  to  the  said  P.  P. 
as  son  and  heir  &c. ;  and  afterwards,  to  wit,  on  &c.,  at 
&c.,  the  said  L  died  seised  of  the  estate  aforesaid ;  and 
into  which  &c.     Booths  1 82. 

Note.  If  the  wife  come  to  her  dower  by  recovery,  or  the  rever- 
sion be  purchased  of  the  heir,  the  declaration  varies  according  to  the 
writs,  as  in  the  Register.     Booth,  182.     (MSS.) 

rioJ^r  """^  Wherein  the,said  P.  P.  demands  against  said  D, 
death  of  ouc  mcssuage  &c.,  which  he  claims  as  his  right  and  in- 
ccmrte4-  heritance ;  and  into  which,  the  said  D  hath  not  entry, 
unless  by  the  intrusion,  which  he  made  into  them  after 
the  death  of  £,  who  held  them  as  tenant  by  the  curtesy, 
after  the  death  of  A.  A.,  formerly  his  wife,  mother  (or 
otherwise)  of  the  said  P,  P.,  whose  heir  he  is ;  and  there- 
upon the  said  P  says,  that  the  said  £  and  A,  in  right  of  said 
A,  were  seised  of  the  messuage  aforesaid  with  the  appur- 
tenances, in  their  demesne  as  of  fee,  in  a  time  of  peace, 
(within  thirty  years  last  past)  taking  the  esplees  thereof 
to  the  value  &c. ;  and  so  being  thereof  seised,  the  said 
A  at  &c.  died ;  after  whose  death  the  said  E  held  the 
same  as  tenant  by  the  curtesy  ;  and  was  thereof  seised 
in  his  demesne  as  of  freehold,  as  tenant  by  the  cur- 
tesy, in  a  time  of  peace  &c.,  taking  the  esplees  thereof  to 
the  value  &c. ;  and  from  the  said  A  the  reversion  of  the 
messuage  aforesaid,  with  the  appurtenances,  descended 

*  In  Steams  on  Real  Actions,  p.  448,  is  a  count  on  intrusion,  in  which,  instead 
of  the  words  *<  within  thirty  yean  last  past,"  the  particular  day  of  the  seisin  is  set 
forth,  and  he  remarks  in  a  note,  that  "  this  time  is  not  limited  to  thirty  yean." 
Q^are,  As  the  law  does  not  appear  to  he  clearly  settled  on  this  subject,  or  with 
regard  to  the  proper  manner  of  declaring,  and  as  the  demandant  has  a  right  to  enter 
any  time  within  twenty  years  after  the  deadi  of  the  doweress,  it  would  be  better  for 
the  demandant,  whenever  it  can  be  done,  to  make  an  6ntiy,  and  then,  if  necessary, 
to  bring  a  Writ  of  Entry  on  his  own  seisin. 
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to  the  said  P,  as  son  and  heir  of  said  A  ;  and  afterwards, 
to  wit,  on  &C.9  at  &c.,  the  said  £  died  seised  of  the  es-. 
tate  aforesaid  ;  and  into  which  &c.     Booth j  182. 

8ee  the  note  to  the  preceding  counts  Under  the  statute  of  limita- 
tions of  this  Commonwealth,  suppose  the  wife  has  been  dead  over 
forty,  and  the  husband  has  been  dead  more  than  twenty  years,  and 
the  intruder  has  been  in  possession  likewise  more  than  twenty  years, 
what  remedy  has  the  heir  of  the  wife  ?  He  cannot  enter,  because  the 
statute  of  limitations  restricts  him  to  twenty  years.  He  cannot  main- 
tain a  Writ  of  Right  on  the  seisin  of  the  wife  deceased,  because  she 
has  not  been  seised  within  forty  years.  The  husband's  seisin  of  his 
tenancy  by  the  curtesy,  is  nothing  except  as  a  continuance  of  the 
wife's  seisin,  for  the  heir  does  not  claim  through  the  husband.  What 
remedy  can  the  demandant  have  \  It  seems,  the  above  count  will  an- 
swer, if  he  has  any  remedy  at  all. 

Wherein  the  said  P.  P.  &c«  demands  against  Count, 


ailer  deaA 


D,  D.  one  messuage  &c.,  which  he  claims  to  be  his  ^^St 
right  and  inheritance,  and  into  which  the  said  D  hath  not  for  i>f«- 
entry,  unless  by  the  intrusion  which  he  made  into  them 
after  the  death  of  C,  to  whom  the  said  P  demised  the 
same  for  the  life  of  said  C ;  and  thereupon  he  says,  that 
he  was  seised  of  the  messuage  aforesaid  &c.,  in  his  de- 
mesne as  of  fee,  in  a  time  of  peace  (within  thirty  years 
last  past)  ^  taking  the  esplees  thereof  to  the  value  &c.; 
and  being  so  seised  thereof,  demised  the  messuage  afore- 
said, with  the  appurtenances  to  the  said  C,  for  the  life  of 
said  C ;  by  virtue  whereof  the  said  C  was  seised  thereof 
in  his  demesne  as  of  freehold,  in  a  time  of  peace  &c., 
taking  the  esplees  thereof  to  the  value  &c. ;  and  the 
same  C  afterwards  died  seised  &c.,  and  into  which  &c. 
Booth,  183. 

Note.  For  counts  in  the  per,  cut,  and  post,  and  for  the  heir  upon 
the  demise  of  ancestor  &c.  upon  the  assignment  of  the  heir,  when  the 
reversion  is  purchased,  see  Rast.  415 :  Booth,  183.     (MSS.) 

Wherein  the  said  P.  P.  who  was  the  wife  of  L,  Cm  in  vita. 


demands  against  D.  D.  one  messuage  &c.  which  she  count  on 
claims  to  be  her  right  and  inheritance,  and  into  which  f^^pie. 
the  said  D  hath  not  entry  but  by  said  L,  formerly  the 
husband  of  said  P,  who  demised  it  to  him,  whom  she  in 
his  lifetime  could  not  contradict ;  and  thereupon  the  said 
P  says,  that  she  was  seised  of  the  messuage  aforesaid, 
with  the  appurtenances  in  her  demesne  as  of  fee,  in  a 
time  of  peace  &c.,  (within  thirty  years  last  past)  taking 
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the  esplees  thereof,  to  the  value  &c.  and  into  which  &c. 
Booth,  186. 

Count  by  ^—  Wherein  the  said  A,  and  C  his  wife,  demand 
SiSwrfeon  against  D.  Di  one  messuage  &c.,  which  they  claim  to 
an  estate  them  and  the  heirs  of  the  body  of  said  C  and  R,  for- 
taUof  wife,  jj^g^jy  ^^j^  husband  issuing,  of  the  demise  which  L.  M. 

made  thereof  to  the  said  C  and  R,  and  into  which 
the  said  D  hath  not  entry,  but  by  said  R  who  demised  it 
to  him,  whom  she  in  his  lifetime  could  not  contradict 
&c.,  and  thereupon  they  say,  that  the  said  L.  M.  was 
seised  of  the  tenements  aforesaid  with  the  appurtenances, 
in  his  demesne  as  of  fee,  and  being  so  seised  thereof, 
gave  the  messuage  aforesaid  with  the  appurtenances  to 
the  said  C  and  R,  and  the  heirs  of  the  body  of  the  said 
C  and  R  lawfully  begotten  ;  by  virtue  of  which  gift,  the 
said  C  and  R  were  thereof  seised  in  their  demesne  as  of 
fee,  by  the  form  of  the  said  gift,  in  a  time  of  peace 
within  thirty  years  last  past,  taking  the  esplees  thereof 
to  the  value  &c. ;  and  afterwards  the  said  K  died ;  and 
the  said  C  survived  him  and  took  to  husband  the  said  A, 
and  into  which  &c.    Booth,  187 ;  Rast.  139,  a. 

Note.     1.  In  this  coant  the  gift  in  tail  is  alleged  as  a  demise. 

2.  That  in  the  couot  the  estate  tail  must  be  set  forth  in  the  beginning. 

3.  So,  if  the  estate  tail  or  an  estate  for  life  were  limited  by  way  of  use, 
the  deed  of  uses  must  be  set  forth  in  the  count,  as  in  Co.  Ent,  eat  in 
vita.    Booth,  187.     {M88,) 

Ad  com-         And  whereupon  the  said  P  says,  that  A.  A.,  the 

munem.ie-  fjj^|jg|.  ^f  ^y^^  gj^jj  p^  y^^^  seised  of  the  messuage  afore- 
said, with  the  appurtenances  in  his  demesne,  as  of  fee, 
in  a  time  of  peace  (within  thirty  years  Ictst  past),  taking 
the  esplees  thereof  to  the  value  of  &c« ;  and  being  so 
seised  thereof,  the  said  A.  A.,  at  &c.,  took  to  wife  the 
said  C ;  and  from  the  said  A.  A.  the  right  descended  to 
the  said  P,  who  now  demands,  as  the  son  and  heir  &c. ; 
and  into  which  the  said  D  hath  not  entry  but  by  said  C, 
who  was  the  wife  of  said  A.  A.,  who  demised  it  to  him, 
who  held  the  same  as  tenant  in  dower  of  the  gift  of  said 
A.  A.,  formerly  her  husband,  the  father  of  said  P,  whose 
heir  he  is  kc.    Booth,  191,  192. 

Dum  fjit  Wherein  the  said  A,  who  is  of  full  age  &c.,  demands 
SS!"^"  against  D,  one  messuage  &c.,  into  which  the  same  D 
Count  oa    bath  not  entry,  but  after  the  demise,  which  the  said  A, 

in&nfs 
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while  he  was  under  age,  made  thereof  &c ;  and  where-  own  seum 
upon  he  says,  that  he  was  seised  in  his  demesne  as  of  ^^^ 
fee  and  right,  in  a  time  &€.  (within  thirty  years  last 
past)  ;  and  into  which  &c.     Booth.  194. 

Into  which  the  said  D  hath  not  entry,  but  by  A.  A.,  SZHj^'i 
the  father  of   said  A,  whose  heir  he  is,  who  demised  ancestor, 
the  same  to  said  D,  while  he  was  under  age  &c.,  and 
whereupon  he  says  that  the  said  B,  the  father  of  said  A, 
whose  heir  he  is,  was  seised  thereof  in  his  demesne  as  of 
fee  and  right  &c.  Booth.  194;  Reg.  229 ;  Rast.  248,  b- 

And  whereupon  he  says,  that  he  was  seised  of  the  ^d  tenn 
messuage  aforesaid,  with  his  appurtenances  in  his  de-  ^ountby 
mesne  as  of  fee,  in  a  time  of  peace  (toithin  thirty  years  <*«"a>»o'- 
last  past),  taking  the  esplees  thereof,  to  the  value  of  $ — , 
and  being  so  seised  on  &c.,  at  &c.,  demised  the  mes- 
suage aforesaid,  with  the  appurtenances,  to  the  said  D, 

for  the  term   of  years   then  next  ensuing,    and 

fully  to  be  completed ;  and  into  which  the  said  D  hath 
not  entry  but  after  the  demise,  which,  said  P.  P.  made 
thereof  to  the  said  D,  for  a  term  which  is  past,  and 
which  after  that  term  ought  to  revert  to  said  P.  P., 
whereof  he  complains,  that  the  said  D  deforceth  him  &c. 
Booth.  196 ;  Rast.  26. 

And  whereupon  he  says,  that  the  said  A.  A,,  the  cous-  ^^^  ^y 
in  of  said  P.  P.,  whose  heir  he  is,  was  seised  of  the  said 
messuage  with  the  appurtenances  in  his  demesne  as  of . 
fee  (or  in  his  demesne  as  of  fee  and  right),  in  a  time  of 
peace  (within  thirty  years  last  past),  taking  the  esplees 
thereof  to  the  value  of  j$ — ;  and  being  so  seised  thereof, 
demised  the  same  to  the  said  D,  for  a  term  which  is 
past ;  and  from^he  said  A.  A.  the  right  &c.,  descended 
to  one  B.  B.,  son  and  heir  &c.,  and  from  the  said  B,  the 
right  &c.  descended  to  one  C.  C,  as  son  and  hefar ;  and 
from  the  said  C,  son  of  B,  the  right  &c.  descended  to 
the  said  P.  P.,  the  now  demandant,  as  son  and  heir  &c., 
and  which,  after  the  same  term,  ought  to  revert  to  the 
said  P-  P.  &c-     Rmt.  26,  b. 

Whereupon  he  says,  that  the  said  A.  A.,  father  of  the  Cmu  pro- 
said  P.  P.  &c.,  was  seised  of  the  messuage  aforesaid, 
with  the  appurtenances  in  his  demesne  as  of  fee,  in  a 
time  of  peace  (mthin  thirty  years  last  past),  taking  the 


vuo. 
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esplees  &c.,  and,  which  after  the  demise  made  by  C, 
who  was  wife  of  said  A.  A.,  who  demised  the  same  to 
said  D9  who  held  it  in  dower  of  the  gift  of  the  said  A.  A., 
some  time  her  husband,  the  father  of  the  said  P.  P., 
'  whose  heir  he  is,  ought  to  revert  in  fee  to  the  said  P.  P., 
hy  the  [law  of  the  land].  See  Booth.  198  ;  F.  N-  B. 
473. 

Note.  Where  a  widow  aliens  land  held  in  dower,  to  anotber  in 
fee  &c.,  the  heir  or  assignee  of  the  reversion  immediatelj  after  her 
death  may  enter,  and  then  bring  a  Writ  of  Entry  on  his  own  seisin. 

The  reader  will  take  notice,  that  the  demandant  may  always  adopt 
the  same  course,  where  his  entry  is  not  taken  away ;  and,  as  it  simplifies 
the  proceedings,  it  is  recommended,  in  every  case  where  it  can  legal- 
ly be  adopted. 

Ayel,  Besayelj  Cosinage. 

Ayei.  Whereupon  he  says,  that  the  said  A.  A,,  the 

mndfo^"^  grandfather  &c.,  was  seised  of  a  messuage  &c.,  in  his 
toer'a  eeis-  demesne  as  of  fee  in  a  time  of  peace  &c.  (within  thirty 
^'  years  last  past),  taking  the  esplees  thereof  to  the  value 

of  0 — ;  and  from  the  said  A.  A.,  the  grandfather  &c.y 
the  right  &c.  descended  to  the  said  P.  P.,  who  now  de- 
mands as  cousin  and  heir  of  the  said  A.  A.,  to  wit,  as 
son  of  B.  B.,  son  of  the  said  A.  A.  &c.,  and  of  which 
[the  said  A.  A.  was  seised  in  his  demesne  as  of  fee  upon 
the  day  in  which  he  died].     Booth.  201 ;  Rast.  286. 

Or  dios,        Whereupon  he  says,  that  the  said  A.  A.,  the 

grandfather  (within  thirty  years  last  past),  was  seised  of 
the  messuage  aforesaid,  with  the  appurtenances  in  his 
demesne  as  of  fee  &c.,  and  of  the  same  estate  died  seis- 
ed ;  and  from  the  said  A.  A.,  the  fee  &c.  descended  to 
one  B.  B.  as  son  and  heir  &;c. ;  and  from  the  said  B.  B., 
the  fee  descended  to  the  said  P.  P.,  the  now  demand- 
ant, as  son  and  heir  &c.,  and  of  which  &c.  Booth.  201 ; 
Rast.  28,  29. 

Coofliage.       Whereupon  the  said  P.  ^.  says,  that  the  said 

A.  A.  (within  thirty  years  last  past),  was  seised  &c.  in 
his  demesne  as  of  fee,-  in  a  time  of  peace  &c.,  and  of  the 
same  estate,  and  being  seised  of  the  same  estate  thereof, 
died  without  heir  of  his  body  issuing ;  after  whose 
death,  the  fee  resorted  to  one^B.  B.,  as  his  paternal  aunt 
and  heir,  to  wit,  as  sister  of  C.  C,  his  father ;    and 
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from  the  said  B.  B.  the  fee  descended  to  one  E,  E* 
daughter  and  heir  &c. ;  and  from  the  said  £.  E.  the  fee 
descended  to  said  P.  P.  who  now  demands  as  son  and 
heir  &c.     East.  29. 

And  whereupon  he  says,  that  the  said  A^  A.,  Nuper 

father  &c.,  was  seised  of  the  whole  of  the  tenements  afore-  ^^^ 
said,  with  the  appurtenances,  whereof  &c.  [the  said  D 
deforceth  the  said  P.  P.  and  Q.  Q.  of  their  reasonable 
parts  &c.],  in  his  demesne  as  of  fee  and  right,  in  a  time 
of  peace  (within  thirty  years  last  past),  taking  the  es- 
piees  thereof  &c. ;  and  thereof  being  seised  lately  died; 
and  from  the  said  A.  A.,  the  right  &c.  descendea  to  the 
said  P.  P.  and  Q.  Q.,  the  now  demandants,  and  the  said 
D.  D.  as  daughters  and  heirs  &c.,  which  said  D  holds 
the  whole  of  the  tenements  aforesaid,  and  deforceth  tile 
said  P  and  Q,  of  their  reasonable  parts  thereof.  Booth, 
206 ;  Rast.  440. 

Wherein  the  said  P.  P.  demands  against  D.  D.  Qaod  ei 

one  messuage  &c.,  which  he  claims  to  hold  for  the  term  ^®^®'*®^ 
of  his  life,  and  whereof  the  said  D  deforceth  him ;  where- 
upon he  says  that  he  was  seised  of  the  tenements  afore- 
said, with  the  appurtenances  in  his  demesne  as  of  free- 
hold, in  a  time  of  peace  (mthith  thirty  years  last  past), 
taking  the  esplees  thereof  to  the  value  of  0"—,  and  into 
which  &c.     Booth.  264 ;  Rast.  637. 

Note.  The  demandant  need  not  set  forth  of  whose  leave  he  was 
seised,  because  the  action  is  brought  of  his  own  possession.  Booth. 
255. 

Miscellaneous  other  Counts  in  various  Real  Actions,  ^c. 

In  a  plea  of  land  wherein  the  said  A  [plaintiff]  de-  Leswr ». 
mands  against  the  said  B   [defendant]   possession  of  a  X^i^ 
messuage,  in  &;c. ;  whereupon  the  plaintiff  says,  that  he,  1^  ?»*«- 
within  thirty  years  now  last  past,  being  seised  of  the  ™ ' 
demanded  premises  in  his  demesne  as  of  fee,  on  &c., 
demised  the  same  to  the  said  B,  for  a  term  which  ex- 
pired on  &c. ;  after  which,  the  premises  ought  to  revert 
to  the  plaintiff,  and  he  to  be  in  quiet  possession  thereof; 
but  the  said  B  hath  since  unlawfully  entered  thereinto, 
and  holds  the  plaintiff  out ;  to  the  damage  &c. 

Note.    This  writ  lies  not  against  a  tenant  at  will  or  sufferance. 
Plowd.  139, 374.     ( 1st  Edition.) 
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By  a  town  To  answer  to  the  inhabitants  of  B,  whereof  B.  P.  Esq., 
hL^T^  of  the  same  B ,  sheriff  of  the  same  county,  is  one,  in  a  plea  of 
land,  wherein  the  said  inhabitants  demand  against  the  said 
L,  a  tract  of  land  &lc.  ;  whereupon  the  demandants  say, 
that  in  a  time  of  peace,  within  thirty  years  last  past,  they 
were  seised  of  the  demanded  premises,  taking  the  esplees 
thereof,  to  the  yearly  value  of  $ — ,  and  still  ought  to 
hold  and  possess  the  same ;  yet  the  said  L  hath  since 
unlawfully  entered  thereinto,  and  ejected  the  demand- 
ants, and  slill  unlawfully  withholds  the  premises  from 
them  ;  to  the  damage  &c.  Pratt.  ' 

Note.    This  writ  was  directed  to  a  coroner ;  bat  this  ia  no  longer 
necessary.    St.  1817,  ch.  13. 

^^!^n  ^^  ^  P^®*  ^^  ^^'^^^  wherein  &c. ;  for  that  the  plain- 
tiff was  lawfully  seised  of  the  tenements  aforesaid  &c., 
in  her  own  right,  as  of  her  own  inheritance,  in  a  peace- 
able time,  within  thirty  years  last  past,  taking  the  esplees 
thereof,  at  the  rate  of  $ —  a  year,  and  ought  still  to 
hold  the  same  accordingly ;  yet  the  said  I  [defendant], 
hath  since  entered  into  the  premises,  and  thereof  unjust- 
ly disseised  and  ejected  her,  and  still  &c.  Read. 

Two  CO-  In  a  piga  of  land,  wherein  the  said  A  and  B  demand 
«.  a  Third  agaiust  the  said  D,  seisin  and  possession  of  two  undivid- 
coparce-  ^^  ^y^j  parts  of  &c.,  with  the  appurtenances  thereof; 
and  thereupon  they  say,  that  the  said  A,  in  her  right, 
and  the  said  B,  in  her  right,  on  &c.,  were  seised  of  and 
in  the  said  premises  in  their  demesne,  as  of  fee,  as  co- 
parceners with  the  said  D,  each  of  one  undivided  third 
part  thereof,  taking  the  profits  thereof,  to  the  yearly 
value  of  $ — .  And  the  said  A  and  B  ought  now  to  be 
in  quiet  possession  of  their  said  parts  with  the  said  D, 
all  as  coparceners ;  yet  the  said  D  hath  since  unjustly, 
and  without  judgment  of  law,  ejected  them  out  of  the 
same  lands,  and  still  deforceth  them  thereof  &c.      Daise. 

On  pies.  In  a  plea    of  land,  wherein   the   said   A   demands 

forpart of'  agaiust  the  said  B,  possession  of  two  undivided  four* 
agxUt-miU.  t^gjjth  parts  of  a  certain  grist-mill,  with  the  privileges 
and  appurtenances  thereof,  situate  in  &c. ;  whereupon 
the  said  A  complains  and  says,  that  he,  in  a  time  of 
peace^  within  thirty  years  last  past,  was  seised  of  &c., 
[as  abov€'\  in  his  demesne  as  of  fee,  taking  the  profits 
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thereof,  to  the  yearly  vaUie  of  ^ — ,  and  ought  still  to  be 
in  possession  thereof;  yet  the  said  B  unjustly,  and  with- 
out judgment,  bath  entered  into  the  premises,  and  disseised 
the  plaintiff  thereof,  and  still  unjustly  holds  him  out  &c« 

Wherein  the  said  P  demands  against  the  said  D  ^<».^««^■ 

[defendant],  possession  of  two  undivided  third  parts  of  deviIJdr*' 
a  certain  piece  of  land  &c. ;  also  possession  of  two  un-  £!lJe^'*j| 
divided  third  parts  of  a  certain  piece  of  land,  situate  &c. ;  set  off  to 
whereupon  the  plaintiff  says,  that  W.  A.,  of  &c-,  was  SjuoSiir*' 
on  &c.,  seised  in  his  demesne  as  of  fee,  of  certain  lands  withspe- 
in  &c.,  inchiding  the  demanded  premises,  and  then  and  ment  of" 
there  duly  made  and  executed  his  last  will  and  testament  ^^®* 
in  writing,  and  therein  and  thereby  devised  the  same 
lands  and  demanded  premises  to  eight  of  his  children, 
in  fee  simple,  to  be  divided  into  eight  equal  parts  among 
them,  viz.  A,  B,  C,  D,  E,  F,  G,  and  H.  And 
thereafterwards,  the  said  W.  A.,  on  &c.,  died  so  seised. 
And  thereafterwards,  the  same  day,  the  said  eight  child- 
ren entered  into  the  said  lands,  including  the  demanded 
premises,  and  became  seised  thereof  in  fee  simple.  And 
afterwards,  on  &c.,  the  same  will  was  duly  proved,  ap- 
proved, and  allowed.  And  afterwards,  on  &c.,  the  plain- 
tiff having  purchased  said  A's  share,  said  F^s  share,  said 
G's  share,  and  said  H's  share,  by  their  four  several 
deeds,  duly  executed,  acknowledged,  registered,  and 
in  court  to  be  produced,  except  their  rights  assigned 
as  dower  to  the  widow  of  said  W.  A.,  and  except  their 
shares  in  parts  of  said  land  sold  to  1.  S.,  partition  was 
made,  between  the  plaintiff  on  one  part,  and  the  said  B, 
C,  D,  and  E,  on  the  other  part,  of  the  lands  devised  in 
and  by  said  will  as  aforesaid,  to  the  said  eight  children ; 
and  there  was  assigned  to  each  one,  his  and  her  share, 
according  to  the  true  intent  thereof ;  and  in  the  same 
partition,  the  two  pieces  of  land  above  describe^j  two 
parts  whereof  the  plaintiff  demands  in  this  v^t,  with 
three  other  pieces,  part  of  said  devised  esp^^*  were  as- 
signed and  set  off  to  the  said  B,  C,  Dj.^d  E,  to  hold 
in  fee  simple,  and  in  equal  parts.  >^  afterwards,  on 
&c.,  further  partition  was  mad^^etween  the  said  C 
and  I,  her  husband,  oh  the  ou^  part,  and  the  said  B,  D, 
and  E,  on  the  other  part ;  ^nd  therein  and  thereby  were 
duly  assigned  and  set  off  to  the  said  B,  D,  and  E,  to 
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hold  in  fee  simple  and  equal  parts,  the  same  two  pieces 
of  land  above  described ;  and  th^y  continued  to  be  seis- 
ed thereof.  And  afterwards,  the  plaintiff,  by  the  con- 
sideration of  our  justices  of  our  Court  of  Common  Pleas, 
holden  &c.,  on  &c.,  recovered  judgment  against  the  said  D 
and  E,  for  the  sum  of  ^ —  debt,  and  ^ —  costs  of  suit,  as 
by  the  record  thereof,  in  the  same  court,  appears.  And 
afterwards,  on  fee,  he  sued  out,  in  due  form  of  law, 
his  execution  on  the  same  judgment.  And  afterwards, 
on  &c.,  the  said  D  and  E,  being  then  seised  of  said 
two  undivided  parts  of  said  two  described  pieces  of  land, 
he  the  plaintiff  caused  his  said  execution  to  be  levied  and 
extended  thereon,  in  due  form  of  law ;  and  then  and 
there,  by  force  of  the  same  levy,  he  bfecame  seised  of 
the  same  two  undivided  parts  of  said  two  pieces  of  land, 
in  part  satisfaction  of  the  same  execution,  and  ought 
now  to  be  in  quiet  possession ;  yet  the  said  D  [defend- 
ant], hath  illegally  entered  the  same,  and  continues  to 
keep  the  plaintiff  out  of  the  same.  Dane. 

Note.  Where  lands  are  «et  off  oa  an  execution,  it  is  ainrajs  best 
to  declare  on  the  plaintiff's  seisin  generally,  as  in  common  cases,  and 
leave  the  regularity  of  the  proceedings  to  be  proved  in  evidence ;  for 
if  the  tide  by  execution  be  stated,  and  any  requisite  be  omitted,  the 
declaration  will  be  bad.     (1st  Edition.) 

?ton,'upon  '^^  answer  to  the  proprietors  of  the  common  and  un- 
^e^r^own  divided  lands  in  Dorchester  aforesaid,  who  sue  hy  A  and 
B,  of  &c.,  a  committee  for  that  purpose  appointed,  in  a 
plea*  of  entry  on  disseisin,  wherein  they  demand  of  the 
said  D  [defendant],  the  possession  of  a  certain  piece  or 
parcel  of  meadow-land,  now  in  W,  in  the  county  afore- 
said, but  formerly  within  the  bounds  of  Dorchester  afore- 
said, containing  &c,,  bounded  &c.,  with  the  appurtenan- 
ces thereof;  of  which  the  said  D  unjustly,  and  without 
judgnqent,  disseised  the  demandants,  within  thirty  years 
last  paM  •  whereupon  the  said  proprietors,  by  the  said 
^^™"^^^J^'='' say,  that  they  themselves,  on  &c.,  were  seis- 
ed of  the  deif^anded  premises,  and  their  appurtenances, 
m  their  demesne  as  of  fee,  taking  the  esplees  thereof, 
to  the  value  of  $^.  a^j  still  ought  to  have  the  same; 
yet  the  said  D  unjusUy  and  without  judgment,  viz. 
within  thirty  years  last  p^st,  entered  on  the  premises, 
disseised  the  demandants  thereof,  and  still  unjustly  de- 

*  In  a  plea  of  land. 


seum. 
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forceth  them  thereof;  to  the  damage  of  the  said  propri- 
etors,  as  they  by  the  said  committee  say,  &&.     Kbnt. 

Wherieiii  the  said  P,  and  M  his  wife,  in  her  right,  ?y  *«*»"*» 

and  the  said  S,  demand  against  the  said  D  possession  mon,  he^ 
of  one  undivided  third  part  of  the  following  pieces  of  ^[^|;j|^^ 
land  &c.  And  thereupon  the  said  P,  and  M  in  her  remainder* 
right,  and  the  said  S,  complain  and  say,  that  W,  of  &c., 
and  grandfather  of  the  said  M  and  S^  on  &c.,«heing  seis- 
ed of  the  said  tenements,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  taking  the  profits  thereof,  to  the  year- 
ly value  of  ^ — ,  duly  made  and  executed  his  last  will 
and  testament  in  writing)  and  therein  and  thereby,  among 
other  things,  devised  the  tenements  aforesaid  &c.  to 
Anna  his  wife,  to  hold  and  improve,  so  long  as  she  should 
remain  his  widow,  and  unmarried ;  and  in  case  she  mar- 
ried again,  he  then  devised  in  and  by  said  will,  that 
she  should  improve  one  third  part  of  his  real  estate,  in 
&c«,  for  life.  And  by  the  same  will  he  further  devised 
the  same  tenements,  with  the  appurtenances,  to  his  four 
children,  S,  I,  K,  and  L,  to  hold  to  them  and  their  heirs, 

Jirom,  and  after  the  death  of  the  said  Anna,  the  wife,  and 
equally  to  be  divided  between  them,  the  said  two  daugh- 

.  ters,  the  sum  of  ^ —  each,  which  they  had  before,  in  and  by 
the  said  will,  being  first  allowed  for  &c.  -  And  the  said  tes- 
tator, tfaereafterwards,  on  &c.,  died  so  seised  of  the  said 
tenements  &c. ;  and  the  said  will  of  the  said  W,  was 
thereafterwards,  on  &c.,  duly  proved,  approved,  and  al- 
lowed ;  and  the  said  Anna  there,  the  same  day,  entered 
into  the  same,  and  by  force  of  the  s^me  will,  became 
seised  thereof  in  her  demesne,  05  of  freehold,  for  the 
term  of  her  life^  determinable  as  aforesaid ;  and  the  said 
four  children  became  seised,  as  of  fee  and  right,  of  and 
in  the  remainder  of  the  same  tenements  and  appurtenan- 
ces, expectant  on  the  death  of  the  said  Anna.  And  af- 
terwards, on  Sec,  said  S  died  intestate,  so  seised,  as  of 
fee  and  right,  of  his  share  in  said  remainder,  leaving  the 
said  M  and  S  [plaintiffs],  his  daughters  and  heirs,  who 
there,  the  same  day,  became  seised,  as  of  fee  and  right, 
of  his  share  in  the  said  remainder.  And  thereafterwards, 
on  &c.,  the  said  Anna  died  so  seised  of  the  said  tene- 
ments &c.,  as  of  her  freehold,  ds  aforesaid,  the  said  I, 
K,  L,  [testator's  children],  M  and  S  [plamtifT's],  then 
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aDd  there  lemainiog  seised  as  af<»resaid  of  the  said 
reiQainder ;  by  m^ns  whereof,  and  by  force  of  the  said 
will,  and  of  the  laws  in  such  case  made  and  proyided, 
one  undivided  third  part  of  the  said  tenements  &c.  came 
and  belonged  to  the  said  M  and  S,  to  have  and  to  hold 
the  same  &c. ;  and  the  said  P  and  M ,  in  her  right,  and 
the  said  S,  ought  now  to  be  in  possession  thereof,  ac- 
cordingly ;  yet  the  said  D  hath  illegally  entered  into  the 
same,  and  vnjustly  holds  them  out.  Dane. 

For  lands  ■  wherciu  he  demands  against  the  said  6,  a  mes- 

hua^d*'of  suage  &c.,  and  saitb^  that  on  &c.  one  Y  was  seised  of 
deyuee,as  the  premises  aforesaid  &c.,  in  his  demesne,  as  of  fee; 
hekSfd^-  and  being  so  iseised  thereof,  by  his  last  will  in  writing  of 
▼isee.  tj[jat  date,  duly  proved,  approved,  and  allowed,  devised 
the  same  to  F,  his  wife,  to  hold  and  improve  during  her 
widowhood;  and  by  the  same  will  further  devised  the 
same  premises  &c.  to  his  daughter  M,  to  hold  to  her  and 
her  heirs,  from  and  immediately  after  the  death  or  mar- 
riage of  the  said  Fy  whichever  should  first  happen.  And 
afterwards,  on  &c.,  the  said  Y  died  so  seised  thereof; 
after  whose  death  the  said  F  entered  into  the  demanded 
premises,  and  by  force  of  the  devise  aforesaid,  became 
seised  of  the  same,  as  of  freehold,  for  the  term  of  her 
Kfe,  determinable  on  her  marriage  ;  and  the  said  M  was 
thereupon  seised,  as  of  fee  and  right,  of  and  in  the  re- 
mainder  of  the  same  demanded  premises,  expectant  upon 
the  death  or  marriage  of  the  said  F.  And  the  said  M, 
being  so  seised  of  the  remainder  aforesaid,  took  to  hus*' 
band  the  said  N  [one  plaintiff]  ;  by  force  whereof,  the 
said  N  and  M  were  seised  of  the  aforesaid  remainder  of 
the  demanded  premises,  as  of  fee  and  rights  in  right  of 
the  said  M;  dnd  afterwards  had  issue  between  them, 
lawfully  begotten,  to  wit,  I.  And  afterwards,  on  &c., 
the  aforesaid  N  and  M  being  so  sei3ed  of  the  remainder 
of  the  demanded  premises,  in  form  as  aforesaid,  in  her 
right,  she  the  said  M,  at  &c.,  died  thereof  so  seised ; 
after  whose  death,  the  remainder  in  fee  of  the  demanded 
premises  descended  to  the  said  I,  as  only  child  and  heir 
of  the  said  M ;  whereby  the  said  I  was  seised  of  the 
remainder  of  the  demanded  premises,  as  of  fee  and  right, 
expectant  on  the  death  or  marriage  of  said  F.  And  af- 
terwards, on  &c.,  the  said  I,  at  &c ,  died  thereof  so 
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seised,  and  intestate,  having  neither  wife  nor  child ;  after 
whose  death,  the  remainder  in  fee  of  and  in  the  demand- 
ed premises,  expectant  on  the  death  or  marriage  of  the 
said  F,  by  force  of  the  law  in  such  case  made  and  pro- 
vided, came  and  fell  to  the  plaintiff,  father  of  the  said  I, 
as  next  of  kin  to  him  the  said  I,  the  intestate  ;  whereby 
the  plaintiff  became  seised  of  the  remainder  of  &c«  And 
afterwards,  viz.  on  &c.,  the  said  F  continuing  in  her 
widowhood,  and  being  seised  of  the  demanded  prem- 
ises, in  her  demesne  Sec.  as  aforesaid,  and  the  plaintiff 
being  seised  of  the  remainder  thereof,  as  of  fee  and  of 
right,  expectant  as  aforesaid,  she  the  said  F,  at  &c., 
died,  of  such  her  estate  so  seised ;  whereupon  the  de- 
manded premises  came  and  belonged  to  the  plaintiff,  to 
*  hold  the  same,  and  he  ought  to  be  in  possession  thereof, 
accordingly  ;  yet  the  said  B,  &c.  R.  Dana. 

wherein  the  plaintiff  demands  against  the  said  A  For  lands 

a  messuage  &c.,  and  saith^  that  on  &c.,  one  C  was  seis-  Fe^v! 
ed  of  the  demanded  premises  in  his  demesne,  as  of  fee ;  ^i»eiior. 
and  being  so  seised  thereof,  then  and  there,  by  his  deed 
of  that  date,  duly  executed,  acknowledged,  registered, 
and  in  court  to  be  produced,  conveyed  the  same  to  the 
plaintiff,  to  hold  to  him  and  his  heirs  ;  by  force  whereof 
the  plaintiff  became  seised  of  the  demanded  premises  in 
his  demesne,  as  of  fee,  and  ought  still  to  hold  the  same 
accordingly  ;  yet  &c.  R.  Dana. 

wherein  the  plaintiff  demands  against  the  said  ^/\^®*^ 

W  possession  of  &c. ;  whereupon  the  plaintiff  says,  er  by  pos- 
that  H,  late  of  fee,  deceased,  intestate,  father  of  the  ^"*"" 
plaintiff,  in  a  time  of  peace,  on  &c.,  was  seised  of  the 
demanded  premises  in  his  demesne,  as  of  fee,  taking  the 
esplees  thereof,  to  the  yearly  value  of  jjl — ;  and  after- 
wards, on  the  same  day,  died  so  seised  thereof,  intestate, 
leaving  S,  his  widow,  pregnant  with  the  plaintiff,  who 
was  born  afterwards,  at  &c.,  on  &c. ;  and  after  the  death 
of  said  H,  father  of  the  plaintiff,  and  birth  of  the  plaintiff 
as  aforesaid,  the  demanded  premises,  and  the  right  of 
property  aforesaid,  descended  by  law  to  the  plaintiff,  only 
child  and  heir  of  the  same  C  deceased ;  and  he  ought 
accordingly  to  be  in  quiet  possession  thereof ;  but  the 
said  W,  after  the  death  of  the  said  C,  unjustly  entered 
into  the  demanded  premises ;  and  still  unjustly  &c. 

J.  Adams. 
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On  devise  To  answer  A.  B.,  C.  D.,  &c.  children  and  (theirs  of 
whiS^'^  B,  late  of  kc.j  in  a  plea  of  land  of  one  fourth  part 
of  &c. ;  for  that  one  C;  on  &c.,  was  seised  of  the  de- 
manded premises  in  his  own  right,  as  of  his  inheritance ; 
and  being  so  seised  thereof,  made  his  last  will  and  testa- 
ment of  that  date,  ^nd  therein  and  thereby  devised  the 
same  to  his  son  1,  father  of  the  plaintiffs,  to  hold  to  him 
and  his  heirs ;  and  afterwards,  on  &c.,  the  said  C  died 
so  seised  thereof;  and  on  &Cf,  his  said  will  was  duly 
proved  and  allowed ;  whereby  the  demanded  premises 
fell  to  the  said  I,  father  of  the  plaintiffs,  apd  he  was  ac- 
cordingly seised  thereof  in  fee,  and  afterwards,  on  &c, 
died  so  seised  thereof ;  and  the  same  thereupon  descend- 
ed to  the  plaintiffs,  his  children  and  coheirs,  and  they 
ought  of  right  to  hold  the  same  accordingly ;  yet  the  said 
X  [defendant]  hath  entered  into  the  same,  and  unjustly 
ousted  the  plaintiffs  &c.  Read. 

Entiy  mir        To  answcr  to  T,  and  M  his  wife,  in  her  right,  in  a 
^»^  ^  plea  of  land,  wherein  they  demand,  in  right  of  said  M, 
by^suMv-  against  the  said  S,  one  undivided  fourth  part  of  &c., 
^^!ii-  ^^^  ^^^^  which  the  said  S  hath  not  entry,  but  after  the 
on  of  the    entry  and  abatement,  which  one*  P,  now  deceased,  with- 
S^r.       in  thirty  years  last  past,  unjustly,  and  without  judgment 
of  law,  made,  under  whom  the  said  S  claims  and  holds ; 
whereupon  the  said  T,  and  M  in  her  right,  complain  and 
say,  that  one  X,  late  of  &c.,  deceased,  father  of  D,  late 
of  &c.,  deceased,  and  grandfather  of  the  said  M,  in  a 
time  of  peace,  within  thirty  years  last  past,  was  seised 
in  his  demesne,  as  of  fee,  of  the  whole  of  the  above  de- 
scribed premises,  taking  the  profits  to  the  yearly  value  of 
$ — .     And  afterwards;  on  &c.,  at  &c.,  the  said  X  died 
so  seised,  and  intestate ;  whereupon  the  whole  of  the 
above  described  premises  descended  and  came,  in  fee 
simple,  to  his  son  F,  to  his  four  daughters  A,  B,  C,  £, 
and  to  G  and  to  the  said  M,  his  grandchildren,  and 
children  of  the  said  D,  who  died  in  his  life ;  to  wit,  two 
seventh  parts  of  the  above  described  premises  to  the  said 
F ;  one  seventh  to  said  A ;  one  seventh  part  to  said  B  ; 
one  seventh  to  said  C  ^  one  seventh  to  said  E ;  and  one 
seventh  to  said  G  and  M.     And  afterwards,  on  &c.,  at' 
&c.,  the  said  G  died  intestate,  under  age,  unmarried,  and 
Without  issue,  and  without  having  parted  with  his  right 
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in  lh«  premises ;  whereby  die  same  descehdsd  and  <{dme 
to  the  said  M,  his  sister  and  heir ;  bj  force  of  M  Which^ 
a»id  df  the  premises^  the  said  M  became  seised  of  the 
right  of  one  seventh  part  of  the  premises;  and  the  said 
T  and  M,  in  her  right,  ought  to  have  and  be  in  posses* 
sion  of  the  same ;  yet  the  said  S  hath  m^ustly,  and 
without  Judgment  of  law,  entered  into  the  same  &o. 

And  now  the  said  O  demands  against  said  P  the  pes-  On  fee 
session  of  &c. ;  whereupon  the  appellant  complains  and  dStiJSli^ 
says,  that  I.  O.,  late  of  &c.,  at  &c.,  on  fee,  was  seised  ***»• 
of  the  demanded  premises  in  fee  simple ;  and  being  so 
seised  thereof,  there  on  the  same  day,  made  and  duly  ex- 
ecuted his  last  will  and  testament  in  writing,  arid  therein 
and  thereby,  among  other  things,  devised  the  demanded 
premises  to  his  son  1.  O.,  as  a  Jhe  simple  Condiiioftat  es- 
tate ;  and  did  devise  and  order,  in  and  by  the  j^atiie  \vill, 
that  if  the  said  I  should  die  without  leaving  any  dhild, 
lawfully  begotten  of  his  body,  leaving  M.  O.,  his  brother, 
alive,  that  thefi  the  demanded  premises  should  go  to,  ana 
become  the  estate  of  the  said  M.  And  the  said  testator, 
there,  on  &c.,  died  so  seised  as  aforesaid  of  the  demand- 
ed premises  ;  and  the  said  L  O.,  on  the  same  day,  enter- 
ed upon  the  demanded  premises,  by  force  of  the  same 
will ;  and  the  same  will,  on  &c.,  was  duly  proved  and 
allowed ;  and  the  said  L  O.  thereupon  became  seised  of 
the  demanded  premises,  as  of  a  fee  simple  conditional 
estate,  according  to  the  form  of  the  devise  aforesaid,  and 
continued  to  be  so  seised  thereof,  until  &c.,  at  which 
time  the  said  P  entered,  unjustly  and  unlawfully,  and  by 
fraud,  upon  the  demanded  premises.  And  the  said  L  O. 
thereafterwards,  on  &c.,  died,  leaving  no  issue  of  hts 
body  lawfully  begotten  ;  by  means  whereof,  and  by  force 
of  the  devise  aforesaid,  the  right  in  and  to  the  demand- 
ed premises  descended  and  came  to  the  said  M  in  fee 
simple.  And  the  said  M  there,^on  &c.,  died,  leaving  the 
appellant  his  only  son  and  heir ;  by  means  whereof,  the 
right  in  and  to  the  demanded  premises  descended  and 
came  to  him  the  appellant  in  fee ;  and  he  ought  now  to 
be  in  quiet  possession  thereof,  accordingly  ;  but  the  said 
S,  on  a  disseisin  which  he  committed  against  the  said 
L  O.  in  his  lifetime,  hath  entered,  and  illegally  continues 
to  keep  the  appellant  out  of  the  same. 

Sullivan  and  Dane. 
69 


646 


MORTGAGES. 


Writ  of  To  answer  B»  and  E  hia  wife,  in  her  right,  in  a  plm 

ririit  upon  Qf  land,  wherein  they  demand  against  said  D,  one  undi- 
oft!^r.  vided  moiety  &c.,  as  the  right  and  inheritance  of  the 
said  E  ;  and  thereupon  they  say,  that  one  W,  father  of 
said  E,  was  seised  of  the  demanded  premises,  with  the 
appurtenances  in  his  demesne,  as  of  fee  and  right,  in  a 
time  of  peace,  and  within  forty  years  last  past,  by  taking 
the  profits  thereof,  to  the  yearly  value  of  ^ — ^  and  con- 
tinued so  seised  until  the  said  D  thereafterwards,  on  &c., 
unjustly,  and  without  judgment  of  law,  entered  into  the 
same  demanded  premises,  and  thereof  disseised  the  said 
W,  who  thereafterwards,  on  &c.,  died  seised  of  the  right 
in  and  to  the  demanded  premises,  with  the  appurte- 
nances ;  from  whom,  thereupon,  the  said  right  descend- 
ed and  came  to  the  said  E,  his  daughter  and  heir,  by 
virtue  of  the  laws  in  such  case  made  and  provided ;  and 
she  became  seised  thereof  in  fee ;  and  the  said  B  and 
E,  in  her  right,  ought  now  to  have  quiet  possession  of 
the  same  demanded  premises ;  yet  the  said  D  unjustly 
withholds  &c.  Dane. 


ON  MORTGAGES. 

As  soon  as  a  mortgage  is  executed,  tbe  mortgagee  is  entitled  to  the 
occupation  of  the  laud,  if  there  is  no  stipulation  in  tbe  mortgage  to 
die  contrary,  and  for  the  purpose  of  obtamln^  it  may  bring  an  actioo 
counting  on  bb  own  seism,  as  of  fee,  and  m  mortgc^.  3  Mass. 
R.  138. 

A  similar  action  may  be  broi^ht  by  the  executors  or  administra- 
tors, or  assignees  of  the  morteagee  ad  infimtum^  and  irarying  the 
count  accoroingly.     5  Mass.  K.  240. 

This  action  may  also  be  brought  against  the  assignees  or  grantees 
of  the  mortgagor,  and  indeed  against  any  person  in  possession.  1 1 
Mass.  R.  216.  Disclaimer  is  no  plea.  Because  grounded  on  sta- 
tutes. But  if  two  closes  are  mortgaged  to  A,  and  the  mortgagor 
afterwards  conveys  one  of  the  closes  to  B,  and  the  other  to  C,  A 
must  sue  severally.  7  Mass.  R.  355.  So,  if  part  of  the  land  is  con- 
veyed to  A  and  part  to  B.  12  Mass.  474. 

But  why  should  a  mortgagee,  who  finds  three  or  four  persons 
have  entered  on  the  mortgaged  premises,  be  bound  to  know  whether 
they  claim  or  occupy  ioindy,  or  severally  ?  Why  should  be  be  ob- 
liged to  ascertam  the  hmits  of  their  respective  claims  i  As  the  suit  is 
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£»  rem,  why  should  the  demandant  be  obliged  to  apportion  it  among 
persons  wboae  pretensions,  as  respects  him,  are  wholly  unknown  and 
arbitrary  f  There  would  be  no  hardship  in  compelling  each  of  the 
defendants  to  set  forth  in  his  plea,  his  title,  with  which  he  ought  to 
be  acquainted,  with  a  disclaimer  of  any  thine  more.  It  would  be 
more  just,  that  they  should  sever  in  their  pleas,  and  if  judgment 
was  in  favor  of  any  of  them,  to  let  them  have  their  costs ;  and  to  let 
judgment  go  against  the  rest. 

Where  land  is  conveyed  to  A  tnd  B  in  mortgage,  to  secure  a 
debt  due  to  them  jomdy,  they  are  joint  tenants,  and  u  one  dies,  the 
other  must  sue  alone.  7  Mass.  R.  131.  But,  if  they  sue  jointly  and 
foreclose  the  mortgage,  they  become  tenants  in  common  by  the 
foreclosure.  11  Mass.  R.  469. 

Where  a  reversion  or  remainder  is  mor^aged,  this  action  lies  by 
the  mortgagee  to  foreclose,  during  the  continuance  of  the  particular 
estate.   13  Mass.  R.  429. 

Where  the  action  is  brought  by  an  administrator  or  executor,  un- 
der the  statute,  he  should  state  the  capacity  in  which  he  sues,  and 
should  count  on  the  seism  of  the  testator  or  intestate.  But  an  ad- 
ministrator of  a  person  deceased,  appointed  in  another  State,  can 
neidier  sue  a  mortgage  of  lands  in  this  state,  nor  by  delegation  or 
assignment  of  the  mortgage  enable  a  readent  of  this  state  to  do  it. 
Cutter  V.  Davenporty  1  Rck.  81. 

The  manner  of  declaring  on  Mortgages, 

In  a  declaration  on  a  mortgage,  the  mortgagee  must  either  count 
specially,  alleging  in  himself  a  seisin  in  fee  and  in  mortgage,  "  so  that 
it  may  appear,  that  he  claims  to  be  tenant  in  mortgage  ;  or,  he  must 
allege  a  seisin  in  the  mortgagor,  and  a  conveyance  to  himself  by 
deed,  which  he  must  plead  with  a  profert,  so  that  on  inspection 
of  the  deed,  it  may  appear  to  convey  an  estate  in  mortgage.  The 
former  manner  of  specially  declaring,  is  good  in  all  cases,  but  ne- 
cessary where  the  condition  appears  in  a  defeasance,  not  in  the  pos- 
session of  the  mortgagee.  The  latter  manner  is  sufficient,  when  the 
condition  is  a  part  of  the  deed  of  conveyance."  Per  Chief  Justice 
Parsons,  in  Erskine  v.  Toumsendj  2  Mass.  R.  496. 

DECLARATIONS  ON  MORTGAGES. 

To  answer  to  A.  B.,  of  &c.,  in  a  plea  of  land,  wherein  Mortgagee 
the  said  A.  B-  demands  against  the  said  D,  the  posses-  ^J^®'*^' 
sion  of  a  certain  parcel  of  land,  situate  &c«  Whereupon 
the  said  A.  B.  says^  that  he  was  lawfully  seised  of  the 
demanded  premises  with  the  appurtenances,  in  his  de- 
mesne as  of  fee,  and  in  mortgage,  within  thirty  years  last 
past,  and  ought  now  to  be  in  quiet  possession  thereof, 
but  the  said  D  hath  since  unjustly  entered,  and  holds 
the  plaintiff  out ;  &c. 
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NoTS.  All  diomgoiee  of  mortgagee,  wUl  count  on  bis  own  sekta. 
An  executor  or  administrator  wUl  count  on  the  seisin  of  the  mortgar 
gee,  or,  if  so^  on  the  seisin  of  the  assignee  of  the  mortgagee. 

In  a  plea  of  land,  wherein  the  plaintiff  demands  against 
^^  the  said  C.  T>.  the  possession  of  &c.  [describe  the  prem- 
Mortgagor,  ^^^^-j ,  thereupon  the  plaintiff  says,  that  the  said  C, 
being  seised  of  the  demanded  premises  in  his  demeaoe 
as  of  fee,  on  &c.,  by  his  deed  of  bargain  and  sale  and  of 
mortgage,  of  that  date,  duly  acknowledged,  registered, 
and  in  court  to  be  produced,  for  a  valuable  considera- 
tion therein  expressed,  conveyed  the  demanded  premises 
to  the  plaintiff,  to  hold  the  same  to  him  and  his  heirs,  in  fee 
and  in  mortgage ;  by  force  whereof,  the  plaintiff  became 
seised  of  the  demanded  premises  in  his  demesne,  as  of  fee, 
and  in  mortgage,  and  ought  now  to  be  in  quiet  possession 
thereof;  but  the  said  C.  D.  hath  since  unjustly  entered,  and 
holds  the  plaintiff  out ;  to  his  damage  &c.     Thacher. 

Adm^.  of  -_  Wherein  the  said  B  [administratrix],  in  her  said 
ge'^"  capacity,  demands  against  the  said  D  and  H  [defend- 
TO?i?ten-  ^"^ts],  possession  of  a  certain  dwellinghouse  &c. ;  for 
uits.  that  one  I.  G*,  on  &c.,  being  seised  in  his  dem^ne,  as 
of  fee,  of  the  demanded  premises,  by  a  certain  indenture 
of  that  date,  made  by  and  between  the  said  L  G.,  and 
K  [intestate],  one  part  whereof,  sealed  with  the  seal  of 
the  said  L  G.,  by  him  acknowledged,  and  being  duly 
registered,  the  said  B  now  here  in  court  brings,  for  a 
valuable  consideration  therein  expressed,  conveyed  the 
same  to  the  said  K,  to  hold  to  him,  his  heirs  and  assigns, 
upon  this  condition,  viz.  that  if  the  said  I.  G.,  his  heirs, 
executors,  or  administrators,  shall  well  and  truly,  pay  the 
said  K,  his  heirs,  executors,  or  administrators,  the  sum  of 
0 — ,  with  lawful  interest  for  the  same,  on  or  before  &c., 
without  covin  or  delay,  then  the  same  deed  of  indenture  to 
be  void ;  otherwise  to  remain  in  full  force  aqd  virtue  ;  hy 
fof  ce  whef  eof,  the  said  K,  in  his  lifetime,  became  seised  of 
tikd  deojooded  premises  in  his  demesne,  as  of  fee,  and  in 
Boiortgage.  And  the  plaintiff  in  fact  says,  that  the  said 
I.  G«,  his  heirs,  executors,  administrators,  or  assigns, 
have  never  paid  the  same  sum,  nor  the  interest  thereof, 
to  the  said  K,  his  heirs,  administratiKs,  or  assigns,  ac- 
cording to  the  condition  aforesaid,  though  requested ;  and 
therefore  the  plaintiff  is  entitled  to^  and  ought  to  be  ia 
possession  of  said  house  &c.,  to  administer  the  same  ac- 
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cordiogl J9  the  personal  estate  being  insofficient  to ,  pay 
the  debts  due  at  the  time  of  his  decease ;  but  the  said 
D  and  H,  have  since  illegally  entered^  and  unlawfully 
hold  the  plaintiff  out ;  to  the  damage  &c. 

Wherein  the  said  B,  in  his  said  capacity,  demands  Adm'r  of 


possession  of  &c, ;  whereupon  the  said  B,  in  his  said  J^^^^JST. 
capacity,  complains  and  says,  that  the  said  K  [defend-  gor.  ^ 
ant],  on  &c.,  at  &c.,  was  seised  of  the  premises  in  fee  ; 
and  being  so  seised,  by  his  deed  of  that  date,  duly  ac- 
knowledged, recorded,  and  in  court  to  be  produced,  for 
the  consideration  of  ^ — ,  therein  expressed,  then  and 
there  granted,  sold,  and  conveyed  the  same  to  the  said  D 
[intestate],  to  hold  in  fee  and  in  mortgage ;  whereby 
the  said  D  became  then  and  there  seised  of  the  premises 
in  his  demesne,  as  of  fee  and  in  mortgage,  taking  the 
profits  thereof,  to  the  value  of  ^ —  a  year.  And  the 
said  B  saith,  that  he,  in  his  said  capacity,  ought  to  have 
and  be  in  actual  possession  thereof,  in  order  to  admin- 
ister the  same,  according  to  law;  and  an  action  hath, 
by  our  law  in  that  case  made  and  provided,  accrued  to 
him,  in  his  said  capacity,  to  demand,  recover,  and  have 
the  possession  of  the  same  accordingly ;  yet  the  said  A 
hath,  since  that  time,  entered  into  the  premises,  and 
still  withholds  the  possession  thereof  from  the  plaintiff. 

Bradbury. 

In  a  plea  of  land,  wherein  be  demands  against  the  Seeond  as- 
said  A,  B,  and  C  [defendants],  a  certain  tract  of  land  ^tSSS^^^ 
&c. ;  whereupon  the  demandant  says,  that  on  &c.,  one  ^^^^ 
H,  then  being  seised  of  the  demanded  premises  is  bis  undel^^e 
demesne,  as  of  fee,  by  his  deed  of  mortgage  of  that  daite,  J^Jt^r. 
duly  executed,  acknowledged^  recorded,  and    here    in 
court  to  be  produced,  for  a  valuable  consideration  there* 
in  expressed,  conveyed  the  same  demanded  premises  to 
W  &c.,  to  hold  the  same  to  him,  his  heirs  and  assigns, 
in  mortgage ;  by  force  whereof,  the  said  W  then  and 
there  b^me  *  seised  of  the  demanded  premises  in  his 
demesne,  as  of  fee,  and  in  mortgage ;   and  being   so 
seised  thereof,  he  there,  on  &c.,  by  his  deed  of  that 
date,  duly  executed,  acknowledged,  registered,  and  here 
in  court  to  be  produced,  for  a  valuable  consideration 
therein  expressed,  conveyed,  assigned,  and  tiansferred 
the  same^  with  said  deed  of  mortgage^  to  one  Q,  to  hold 
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the  same  to  him,  his  heirs  and  assigns,  and  in  mortgage 
as  aforesaid ;  by  force  whereof,  he  then  and  there  became 
seised  of  the  same  demanded  premises  in  his  demesne, 
as  of  fee,  and  in  mortgage  as  aforesaid ;  and  being  so 
seised  thereof,  there,  on  &c.,  by  his  deed  of  that  date, 
duly  executed,  acknowledged,  and  registered,  and  in 
court  to  be  produced,  for  a  valuable  consideration  therein 
expressed,  conveyed,  assigned,  and  transferred  the  de- 
manded premises  to  the  plaintiff,  to  hold  the  same  to 
him,  his  heirs  and  assigns,  in  mortgage  as.  aforesaid ;  by 
force  whereof,  be  became  seised  of  the  demanded  prem- 
ises in  his  demesne,  as  of  fee,  and  in  mortgage  as  afore- 
said, and  ought  now  to  be  in  quiet  possession  thereof; 
yet  the  said  A,  B,  and  C,  have  since,  and  without  judg- 
ment of  law,  illegally  entered  into  the  demanded  prem- 
ises, disseised  the  plaintiff  thereof,  and  still  unjustly 
withhold  the  same  from  him  ;  to  the  damage  &c.  Dane. 

Note.  The  mortgage  and  bond,  in  this  case,  were  in  trast  ibr 
certain  merchants  in  London.  • 

Where  the  original  deed  is  lost,  a  declaration  may  be  made  oat, 
with  a  profert  of  a  registry  copy,  alleging  the  original  to  be  lost  by 
time  and  accident    3  T.  R.  151  to  163.     (Ist  Edition). 

Mortga-         Wherein  they  demand  against  the  said  T  [de- 

mi^tyofa  fendant],  two  undivided  third  parts  of  two  certain  tracts 

"*"**i&ee-'  ^^  ^^°^  ^^" '  whereupon  the  demandants  say,  that  one 
hold  e&d-   H,  being  seised  in  fee  of  an  undivided  moiety  of  the  re- 
^idSon    wainder  of  the  above  described  premises,  and  of  an  un- 
made of     divided  moiety  of  another  tract  of  land,  situate  tc,  ex- 
tnt^'  pectant  upon  the  death  of  N,  her  tenant  for  life  of  said  three 
"J2f*J^  tracts  of  land,  and  she  being  then*  in  possession  thereof, 
before  ao  did,  by  his  deed  of  mortgage  of  that  date,  duly  execut- 
bmght     ^>  acknowledged,  registered,  and  here  in  court  to  be 
produced,  for  a  valuable  consideration  therein  expressed, 
convey  the  same  moiety  to  the  said  B  and  M  [demand- 
ants], to  hold  the  same  to  them,  their  heir  and  assigns, 
as  tenants  in  common,  in  mortgage  ;  by  force  whereof, 
the  said  B   and   M  became  seised   of  said  moiety  tii 
fee  and  in  mortage,  and  in  remainder  expectant  on  the 
death  of  said  iv.     And  afterwards,  on  &c.,  one  quarter 
part  of  said  three  tracts  of  land,  viz.  said  third  tract,  was, 
in  due  form  of  law,  divided,  set  off,  and  assigned  to  M.  C, 
to  hdd  in   severalty  and  in  fee;   she,  at  the  time  of 
making  said  mortgage  deed,  being  devisee,  and  seised  of 
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one  undivided  quarter  of  said  three  tracts  of  land,  in  fee 
and  remainder  as  aforesaid ;  by  force  whereof,  the  de- 
mandants became  seised  in  their  demesne,  as  of  fee  and 
in  mortgage,  of  the  said  two  undivided  third  parts  they 
now  demand,  of  said  first  and  second  tracts  afcM'esaidy 
and  ought  now  to  be  in  quiet  possession  thereof ;  yet  the 
said  T  [defendant],  without  judgment  of  law,  hath  il- 
legally entered  &c. 


DOWER. 

A  woman  is  entitled  to  dower,  if  divorced  a  mensa  et  thorOy  or  if 
liable  to  be  divorced  a  vinculo^  if  the  husband  dies  before  the  divorce. 
Co.  litt.  33,  a.  b. 

And  a  woman,  divorced  for  the  adultery  of  her  husband,  is  enti- 
ded  to  dower  of  all  the  lands,  of  which  he  was  seised  at  any  time 
during  the  coverture,  as  in  other  cases.     14  Mass.  R.  219. 

iSut  a  woman  shall  not  have  Dower,  if  she  marries  a  man  who 
has  a  wife  living;  or,  if,  when  she  has  a  husband  living,  she  marries 
a  second  husband.     Perk»  ^  304. 

If  the  wife  is  under  nine  years  at  her  husband's  death,  she  shall 
not  be  endowed ;  but  she  may,  if  she  were  over  a  hundred  when  she 
married.     Co.  Litt.  33,  a ;  Perk.  ch.  5,  ^  304. 

The  wife  is  ended  to  Dower  of  a  seisin  in  law,  as  well  as  an  actual 
seisin.     Co.  Lit.  31,  a. 

So  she  shall  be  endowed,  where  the  estate  of  the  husband  b  evict* 
ed  by  covin,  as  by  default  or  rendition  of  the  estate  without  right. 
2  Inst.  349  ;  Perkins,  ch.  t,  §  377,  378,  379 ;  386,  386. 

The  wife  of  a  feo^e  to  uses  is  not  endtled  to  Dower.  Co.  Lit. 
31,6;  2  Co.  77,  a. 

Where  the  estate  of  the  husband  is  evicted  by  tide,  she  shall  not 
be  endowed.     2  Inst.  ^9 ;  Perkins,  ch.  5,  375. 

Where  the  husband  has  a  defeasible  estate  of  mheritance,  the 
wife  shall  have  her  Dower,  until  the  estate  is  defeated.  1  Rol.  677. 

If  A  is  tenant  for  life,  remainder  to  B  for  years,  remainder  to  A 
b  fee  or  in  tail,  and  dies,  his  wife  shall  have  dower,  but  she  shall 
not  have  execution  during  the  remainder  for  years.     L.  Rayro.  327. 

But  if  A  is  tenant  for  life,  remainder  to  B  for  life,  remainder  to 
A  in  fee  or  m  tail,  and  dies,  A's  wife  shall  not  have  dower.  Ibid. 

The  wife  is  not  entided  to  Dower  where  her  husband  has  a  des- 
cendible freehold,  as  an  estate  for  the  life  of  another.  And  where 
A  is  tenant  for  life,  remainder  to  B  for  life,  and  B  conveys  his  re- 
mainder to  A,  and  A  dies,  A's  wife  shall  not  be  endowed.  Perk. 
§  334. 


862  DOWER. 

Where  a  devise  or  a  bequest,  iooonsisteDt  with  her  having  Dow^ 
er,  is  made  to  the  wifei  and  expressed  to  be  in  satisfiiotion  of  Dow* 

er,  she  must  elect.     Amb.  466,  730. 

A  Woman  is  not  entitled  to  Dower  of  a  trust  estate,  nor  of  an  equi- 
ty of  redemption.  Nor  if  a  joint  tenant  makes  a  feoflTment,  shall  his 
wife  be  endowed.  The  sole  seisin  is  gained  only  for  an  instant. 
Co.  Litt.  31,  b;  SCro.  615.  And  the  h^  is  the  srame  of  a  con-^ 
veyance  and  recooveyancei  if  they  are  one  transactioa.  14  MaaB* 
R.  351. 

An  alien  could  not  have  Dower  at  common  law,  but  under  statute 
1812 ;  ch.  93,  §  1,  she  is  entitled  to  it. 

If  land  is  given  to  A  and  B,  as  joint  tenants  for  life,  remainder  to 
the  heirs  of  A  in  tail,  and  A  dies,  his  wife  shall  not  be  endowed. 
Perk,  cb:  5,  ^5  334. 

If  A  is  di^eised  of  land,  and  afterwards  takes  wife  and  dies  widi- 
out  reentry,  she  shall  lose  her  Dower.  Perkins,  db.  5,  ^  367. 

When  the  lands,  assigned  to  a  woman  for  her  dower,  are  lawfully 
devested  out  of  her,  she  shall  be  endowed  of  the  third  part  of  what  re- 
mains, of  which  she  is  dowable,  and  in  which  the  seisin  is  not  defeat* 
ed.  As  wh^re  a  man  is  seised  of  two  acres  of  land  by  lawful  title, 
juid  of  one  acre  by  disseisin,  and,  after  his  death.  Dower  is  assigned 
to  the  woman  of  tne  one  acre  which  her  husband  held  by  disseisin, 
and  the  disseisee  enters  into  that  acre,  and  puts  her  out,  she  shaU 
be  endowed  of  the  remaining  two  acres,  as  if  she  never  had  been 
endowed.     See  Perk.  ch.  5,  §  179,  180. 

Cf  the  Count  in  Dower. 

The  count  must  demand  a  third  part  of  the  whole  premises.  To 
demand  a  certain  number  of  aeres  of  land  &;c.,  though  they  may  be 
precisely  equal  to  one  third.  Is  bad.  3  Lev.  169.  The  estate  in 
this  action,  as  well  as  in  all  other  real  actions,  should  be  described 
with  so  much  certainty,  that  the  sherijBF  may  be  able  to  deliver  pos- 
session of  them  to  the  demandant.  1  Str.  625 ;  2  Ld.  Raymond, 
1384 ;  2  Saund.  R.  44,  innotis,         , 

It  is  necessary  under  the  statute  of  this  state,  that  a  demand 
should  be  made  before  bringing  the  Writ  of  Dower,  and  consequent- 
ly it  is  necessary  that  a  demand  should  be  set  out  in  the  writ. 

Further  observations. 

The  general  rule,  with  regard  to  dower,  is,  that  a  woman  shall  be 
endowed  of  any  lands  &ic.,  whereof  her  husband  at  any  time  dimng 
flie  coverture,  was  seised,  in  deed  or  in  law,  of  such  an  estate  as  any 
issue  born  between  them  might  inherit.   Perkins,  ch.  5,  §  301.  ^ 

It  is  a  general  exception,  that  where  the  husband's  seisin  is  defeat- 
ed by  title  paramount,  or  expires  by  its  own  limitation,  the  wife  shall 
not  be  endowed ;  or,  if  endowed,  shall  lose  her  dower  whenever  such 
seisin  of  her  husband  so  expires,  or  is  defeated.  This,  however,  is 
not  always  true,  for  if  tenant  iu  tail  dies  without  issue,  so  that  the  estate 
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tail  is  determined,  bis  wife  shall  be  endowed.   See  Vin.  Abr.  Dow^r 
24  J  F.  N.  B.  149. 

f  tenant  in  tail  discontinues  in  fee,  and  afterwards  marries,  and 
the  discontinuee  enfeoffs  him,  and  afterwards  he  dies  seised,  his  heir 
is  remitted,  and  the  wife  shall  lose  her  dower.  The  reason  of  which 
is,  that  the  tenant  in  tail,  by  tiie  feoffment  of  the  discontinuee  after 
the  marriage,  is  not  remitted }  but  is  seised  in  fee,  by  toron^ ;  but 
the  issue  in  tail  is  remitted,  and  holds  as  issue  in  tail ;  so  that  the 
seisin,  which  the  husband  gained  by  the  discontinuance  and  the 
feoffment  of  the  discontinuee,  is  defeated,  and  that  seisin  being  do^ 
feated,  the  woman  shall  lose  her  dower* 

So,  where  a  man  has  a  right  to  land,  but  no  right  of  entry,  if  be 
disseises  the  tenant,  and  marries,  and  dies,  his  wife  shall  not  have 
dower.  The  reason  is,  that,  by  his  disseisin  of  the  tenant,  he  gains  a 
new  fee  by  wrong,  which  will  not  coalesce  with  his  absolute  right  to 
the  land  ;  because  after  the  disseisin,  the  disseisee,  though  without 
any  absolute  right  to  the  land,  has  a  right  of  entry.  But,  after  the 
descent,  such  tenant  has  lost  his  right  of  entry,  and  the  heir  bavins 
the  mere  right,  and  also  the  right  of  possession,  and  possession  itself, 
has  a  complete  title,  by  remitter  to  the  true  title  of  his  ancestor.  This 
seisin  by  right  in  the  heir,  is  different  from  the  tortious  seisin  in  fee, 
gained  by  the  ancestor's  disseisin  before  marriage,  and  therefore  the 
woman  shall  lose  her  dower. 

It  is  a  principle,  if  a  man  is  disseised  and  dies,  the  widow  may 
recover  her  dower  of  the  disseisor,  immediately ;  and  is  by  no  means 
obliged  to  wait  for  the  heir  to  recover  the  land  ;  as,  if  so,  she  would 
be  liable  to  lose  her  dower  by  his  laches.  It  is  a  rule  too,  that  the 
widow  of  a  disseisor  shall  have  her  dowei*  after  his  death,  until  that 
tortious  seisin,  gained  by  him,  is  defeated. 

1 .  Suppose  then  A,  beingseised  of  land,  takes  a  wife,  and  then  is 
disseised  by  B,  and  dies ;  B  also  having  a  wife,  dies  seised  of  A's 
land ;  A's  heir  brings  no  action  to  recover  the  land  from  B's  heir ; 
yet  A's  widow  shaU  recover  her  dower  from  B's  heir ;  and  B's 
widow  shall  recover  dower  also,  which  she  shall  hold  until  A's  heir 
recovers  his  ancestor's  land  from  B's  heir.  This  case,  though  curi- 
ous, is  not  improbable. 

2.  A  case  of  mere  curiosiQr  may  be  supposed,  where  A,  having 
a  wife,  is  disseised  by  B,  having  a  wife,  who  is  also  disseised  by  C, 
having  a  wife.  A,  B,  and  C  die.  C's  heir  takes  possession.  Neither 
A's  heir  nor  B's  brings  an  action ;  A's  wife  shall  have  her  dower, 
one  third  of  the  land  of  which  A,  her  husband,  was  disseised  by  B, 
and  which  C's  heir  holds.  B's  wife  also  shall  have  her  dower  of 
one  third  of  the  land  of  which  her  husband  was  disseised  by  C,  and 
which  C's  heir  holds  ;  <]!'s  wife  shall  have  her  dower  in  one  third  of 
the  same  land  of  which  her  husband  died  seised.  In  this  way  C's 
heir  will  have  nothing  but  a  reversion ;  each  of  the  widows  having 
a  good  right  of  dower  as  respects  him. 

In  both  of  the  above  cases,  there  may  be  a  doubt,  whether  the  as- 
signment of  dower  to  the  widows  of  the  disseisees,  does  not  pro 
UuUo  defeat  the  seisin  of  the  disseisor's  heirs,  so  that  the  widows  of 
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die  disseisors  shall  have  dower  b  what  remains  only,  after  dower 
has  been  assigned  to  the  widows  of  the  disseisees.     Ideo  quare. 

Again ;  suppose  A,  seised  of  land,  marries,  is  disseised,  and 
after  forty  years,  dies  without  re-entry,  or  recovery  of  the  land  ; 
shall  his  wife  be  endowed  of  the  land  ol  which  her  husband  was  dis- 
seised f  Here  it  should  be  observed,  1.  There  is  no  limitation  for  the 
writ  of  dower,  unless  by  implication.  2.  The  statute  of  limitations 
takes  away  the  remedy  only,  and  does  not  affect  the  right.  3.  The 
covin  of  the  husband  is  never  sufl^red  to  deprive  a  woman  of 
her  dower.  4.  She  has  been  guilty  of  no  laches,  as  she  could  not 
do  any  act  whatever  during  her  husband's  life.  Before  proceeding 
Jurtherj  jnU  another  caaey  vfhich^  like  the  preceding^  might  happen  to 
any  woman  of  sixty  years  of  age  ;  A  seised  of  land,  marries,  is  dis- 
seised, and  after  thirty  years  dies  without  re-entry.  The  arguments 
against  the  wife's  having  dower  are  the  same  as  before,  viz,  the  bus- 
band's  seisin  before  his  death,  is  defeated  by  the  statute  of  limita- 
tions, so  that,  if  he  had  brought  a  Writ  of  Right,  he  must  have  failed 
in  it.  To  allow  her  dower  out  of  that  seisin,  would  be  repugnant  to 
the  principle,  tliat  when  the  husband's  seisin  is  defeated,  the  widow 
must  lose  her  dower.  But,  5.  If  the  widow  is  denied  her  dower  in 
this  last  case,  yet  the  heir  of  her  husband  may,  at  any  time  within 
forty  years  after  the  disseisin  of  her  husband,  recover  the  land  in  a 
Writ  of  Right ;  the  seisin  of  her  husband  is  thus  restored  ;  for,  it  is 
on  that  seisin  the  heir  must  recover,  if  at  all ;  will  then  her  right  to 
dower  revive  ?  And  does  it  depend,  in  this  case,  on  the  act  of  the 
heir  whether  she  shall  have  dower  in  her  deceased  husband's  estate 
or  not }    Qtkere. 

COUNTS  IN  DOWER  ZTJ^DE  JVIHIL  HABET  UNDER  THE  STATUTE. 

Byhn^        To  aoswer  to  A.  A.,  of  &c.,  and  B  his  wife,  who  was 
wtfcfo?Ae  ^^^"^  of  C.  C,  late  of  &c.  deceased,  intestate,  in  a  plea  of 
wife's dow-  dow€r^  wberein  the  said  A  and  B  demand  against  the  said 
^rtate  of  a  D  her  reasonable  or  just  third  part  of  and  in  about  two  third 
fotmerhos-  parts  of  a  dwellinghouse,  situate  &c.,  and  in  a  piece  of 
land  under  and  adjoining  thereto,  being  the  whole  of  said 
dwellinghouse,  excepting  &c.,  which  said  two  third  parts 
of  said  house  and  land  are  in  possession  of  £.  £.,  and 
said  land  is  bounded  &c« ;  whereof  she  is  by  law  dow- 
able  of  the  endowment  of  the  said  C.  C,  her  late  hus- 
band,  according  to  the  true  intendment  of  law ;    and 
whereof  she  hath  nothing,  asthe  demandants  aver.   And 
they  further  aver,  that  the  said  C.  €•,  the  late '  husband 
of  said  B,  was  seised  in  his  demesne,  as  of  fee,  of  said 
two  third  parts  of  said  dwellinghouse,  and  said  piece  of 
land  during  her  coverture,  and  while  she  was  his  wife, 
and  was  in  actual  possession  thereof;  and  that  he  died 


DOWER.  556 

so  seised  thereof;  and  that  the  yearly  value  of  said 
premises,  is,  and  ever  since  the  decease  of  the  said  C.  C 
hath  been,  ;^90;  and  that  they  the  said  A.  A.  and  B,  at 
iic.,  on  &c.,  did  demand  and  request  said  D,  who  then  did 
and  now  does  claim  a  right  and  inheritance  in  the  prem- 
ises aforesaid,  to  assign  and  set  out  to  her  the  said  B 
her  dower,  or  just  third  part  of  and  in  the  same.  And 
the  demandants  say,  that  since  the  time  of  making  said 
demand,  as  aforesaid,  more  than  one  month  hath  elapsed ; 
and  the  said  D  did  not,  within  one  month  next  after  said 
demand  being  made  as  aforesaid,  assign  and  set  out  to 
said  B  her  dower  in  said  premises ;  and  that  he  hath  not 
done  the  same  since ;  but  he  then  refused  and  still  refu- 
ses so  to  do  ;  to  the  damage  &c.  Wm.  Prescott. 

In  a  plea  of  dower,  wherein  they  demand  against  the  ABothcr 
said  D  her  reasonable  dower  in  a  certain  parcel  of  land  ^adse. 
&c.,  bounded  &c.,  whereof  she  hath  nothing  as  they  say ; 
whereupon  the  said  C.  C.  and  B  complain,  that  one 
A.  A.,  late  of  &c.,  now  deceased,  formerly  the  husband 
of  the  said  B,  was  seised  in  his  demesne,  as  of  fee,  of 
the  premises,  during  the  coverture  of  the  said  B  with  the 
said  A.  A.,  and  that  since  the  decease  of  the  said  A.  A. 
and  for  more  than  one  year  before  the  purchase  of  this 
writ,  to  wit,  on  &c.,  the  said  B  demanded  of  the  said  D 
then  and  ever  since  tenant  in  possession,  and  having  the 
immediate  estate  of  freehold  in  the  premises,  to  assign 
and  set  out  to  her,  her  reasonable  dower  in  the  premises, 
which  the  said  D  hath  altogether  refused  to  do,  but  hath 
deforced  and  still  deforceth  the  plaintiffs  thereof;  to  the 
damage  of  the  said  C.  C.  and  B,  &c. 

In  a  plea  of  dower,  wherein  the  said  demandant  de-  By«wid- 
mands  of  the  said  B  her  dower,  or  just  third  part  of  and  j^JSu.^" 
in  a  certain  messuage,  situate  &c.,  and  bounded  &lc.j 
with  the  appurtenances,  whereof  the  said  demandant  is 
by  law  dowable,  according  to  the  true  intendment  of  law, 
as  of  the  endowment  of  the  said  A.  A.,  her  late  husband ; 
and  whereof  she  hath  nothing  &c.,  and  says,  that  she  the 
said  demandant,  at  &c.,  on  &c.,  being  on  the  premises, 
did  then  and  there  demand  her  said  dower  thereof,  as 
aforesaid  ;  yet  the  said  D,  who  then  was,  and  ever  since 
hath  been,  and  now  is,  tenant  in  possession  of  the  said 
premises,  and  having  the  immediate  estate  of  inheritance 
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tfaerein,  although  one  month,  since  the  demand  was  made, 
has  long  since  past,  has  not  assigned  or  set  out  her  said 
dower,  but  wholly  refuses  so  to  do. 

To  answer  to  B.  B.  of  &c.,  single  woman  and  spin- 
ster, and  late  the  wife  of  the  said  A.  A.,  in  a  plea  of 
dower,  wherein  she  demands  against  the  said  D  her  rea- 
sonable dower  in  a  certain  dwellinghouse,  with  the  lands 
&c.,  bounded  &c. ;  whereupon  she  complains  and  says, 
that  the  said  A.  A.,  formerly  her  husband,  was  seised  in  his 
demesne,  as  of  fee,  of  the  premises  during  the  coverture 
of  the  said  A.  A.  with  her  the  said  B,  and  still  continues 
so  seised  ;  that  she  has  been  divorced  from  the  bonds  of 
matrimony  with  the  said  A.  A.  for  the  cause  of  adultery 
committed  by  him  ;  and  that  since  the  said  divorce  was 
had,  and  for  a  month  before  the  purchase  of  this  writ,  to 
wit,  on'&c,  she  demanded  of  the  said  D,  then  and  ever 
since  tenant  in  possession,  and  having  the  immediate 
estate  of  freehold  in  the  premises,  to  assign  and  set  out  to 
her,  her  reasonable  dower  in  the  premises,  which  the  said 
D  refused  to  do,  but  hath  deforced  and  still  deforceth 
her  thereof.  T.  Parsons. 

Note.  Where  a  woman  had  received  part  of  her  dower  of  Uie 
saitie  tenant  and  in  the  same  town,  at  common  law,  she  could  not 
have  a  Writ  of  Dower  unde  nihil  hahet,  because  the  words,  whereof  she 
hath  nothiftg,  would  have  been  untrue.  She,  therefore,  was  obliged 
to  have  recourse  to  her  Writ  of  Right  of  Dower.  But  under  our  etat- 
ute,  there  seems  to  be  no  necessity  for  this.  If  the  words,  *'  whereof 
she  hath  nothing,"  are  not  true,  there  seems  to  be  no  necessity  for 
iasertitig  them,  since  a  sufficient  cause  of  action  appears  in  the  count 
without  them,  in  the  allegation  of  the  demand  and  refusal  to  assign 
Dower.  The  Writ  of  Right  of  Dower  contained  no  count,  and  was  a 
mere  demand-  of  Dower,  and  was  usually  thus ;  A.  JB.  who  wtu  the 
wife  of  B.  JB.  late  of  4^c.,  deceased,  hy  C.  C  her  attorney,  demands 
against  the  said  D  the  third  part  of  one  messuage  Spc,^  with  the  op- 
purtenances,  situate  in  S^c,,  as  the  Dower  of  her  the  said  A.  B.  of  the 
endowment  of  the  said  B^  formerly  her  husband  4*c.  Booth,  IIB ; 
Rast.  2344.  It  is  therefore  apparent,  that  if  the  words,  *'  whereof  she 
has  nothing,"  are  omitted,  the  count  will  contain  every  thing  neces- 
sary in  a  Writ  of  Right  of  Dower.  It  should  be  observed,  that  this 
form  of  a  Writ  of  Right  of  Dower  contains  no  allegation  of  a  demand 
to  have  Dower  assigned.  A  demand  is  made  necessary  by  the  statute, 
for  the  remedy  is  not  provided  until  after  demand,  and  the  averment 
of  it  must  of  course  be  so,  because  the  count  should  contain  an  aver- 
ment of  every  thing  necessary  to  maintain  the  action.  If  the  count 
in  Dower  unde  nihil  habet  should  not  contain  an  averment  of  a  de- 
mand, and  the  defendant  should  not  plead  in  abatement  or  in  bar,  it 
seems  difficult  to  say  how  the  demandant  could  obtain  jodgment,  if 
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the  want  of  fimeh  all^ratioii  in  the  writ,  were  pointed  out  in  arrett  of 
judgment.  Certaiiiiy  she  could  be  entitled  to  no  damages;  for  they 
are  to  be  assessed  from  the  time  of  demand  only.  In  fact,  if  a  de* 
mand  is  not  alleged  in  the  writ,  there  is  no  cause  of  action  apparent 
in  the  declaration,  under  the  statute.  The  action  is  brought  prema- 
turely, and  the  want  of  a  demand  is  matter  in  bar,  and  not  merely  In 
abatement,  for  until  the  demand  is  made,  the  demandant  is  not  enti- 
tled to  this  statute  remedy. 


LIBELS  FOR  DIVORCE. 

Where  a  libel  is  for  a  Divorce  a  mnculo^  a  legal  marriage  must 
first  be  proved.  A  certificate  of  a  magistrate  is  not  evidence.  1  Mass. 
R.  240. 

Where  the  charge  is  for  adultery,  confessions  of  the  guilty  party 
are  inadmissible  evidence.     2  Mass.  R.  154. 

Where  tlie  oflTence  is  committed  in  another  state  and  the  libellant 
removes  into  this  coramonwealtli  afterwards,  the  libel  will  be  dismiss- 
ed. 3  Mass.  R.  168.  But  if  the  parlie?  dwell  here  before  the  commis- 
sion of  the  crime,  and  the  wrongdoer  commits  it  out  of  the  county, 
the  libel  will  be  sustained.  Ibid.  So,  if  the  libellant  lives  in  this 
county  and  the  respondent  appears  to  have  no  settled  residence,  but 
tlie  crime  b  committed  out  of  the  commonwealth,  the  libel  will  be 
sustained.  3  Mass.  R.  184,  Squire  v.  Squire.  But  if  the  marriage 
is  solemnized  and  the  act  of  adultery  is  coranutted  in  another  state, 
and  the  libellant  removes  into  this  state,  leaving  the  offender  behind, 
the  libel  will  not  be  sustained.     Carter  v.  Carter^  6  Mass.  R.  263. 

If  a  person  in  this  state  removes  into  another  for  the  purpose  of 
oUain'mg  a  Divorce,  a  vinculo^  for  a  cause  not  sufficient  within  this 
atate,  the  marriage  is  not  dissolved  thereby  in  this  state.  liAabii- 
uwU  of  Hanover  v.  Turner j  14  Mass.  R.  227. 

A  libel  must  be  signed  by  the  libellant  in  person  ;  a  signing  by 
attorney  is  not  sufficient.    WUlard  v.  WUlard^  4  Mass.  R.  506. 

The  court  will  suflfer  a  libel  to  be  amended  by  inserting  anodier 
act  of  adultery,  and  will  grant  a  continuance  to  the  respondent  4 
Mass.  R.  506,  Tourtelot  v.  Tourtdot. 

Proof  of  a  second  marriage,  is  not  such  conclusive  proof  of  cohab- 
itation, as  will  sustain  a  libel  for  a  Divorce.  Reemie  v.  /Jeetwie,  4  Mass. 
R.  586. 

If  the  parties  live  together  after  notice  of  the  commission  of  the 
crime,  a  Divorce  will  not  be  decreed.     Jiorth  v.  JVorth^  5  Mass. 

R.  320.  .  „  ^ 

In  Brown  v.  Brown^  Bid.,  a  witness  bemg  called  to  prove  the 
charge,  who  was  supposed  to  be  pariiceps  criminis^  the  Court  said 
they  would  not  refuse  to  swear  him,  but  if  he  should  testify  that  he 
knew  the  respondent  to  have  committed  the  crime,  they  shoald  in- 
quire oi  him,  with  whom  it  \vas  conunitted.     This  was  for  the  fur^ 
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po$t  of  reconmending  to  the  soKeHar-generalj  to  lay  Ae  ca$e  be- 
fore the  grand  jwry.  But  certainly,  if  the  witness  had  been  called, 
and  had  testified  that  he  knew  the  fact  to  have  been  committed,  he 
was  under  no  obligation  to  criminate  himself,  nor  could  anj  confes- 
sion, extorted  from  him  under  the  apprehension  of  committing  a  con- 
tempt of  court,  if  he  declined  to  answer,  be  used  against  him  with 
propriety,  on  an  indictment  against  him  for  the  crime.  Suppose  A 
Knows  that  B  has  committed  adultery  with  his  wife,  and  he  libels  for 
a  divorce,  and  summons  B  into  court  as  a  witness,  and  B,  being 
sworn  on  the  stand,  is  asked  what  he  knows  on  the  subject  of  the 
libel,  and  in  the  course  of  the  examination,  states,  that  he  knows 
that,  on  such  a  day,  and  at  such  a  place,  the  woman  committed  the 
crime ;  to  all  the  various  quesdons,  how  he  knows  it  ?  who  was  the 
particept  critninis  ?  was  any  body  else  present  f  who  else  was  pres- 
ent ?  Sic.  Sec.,  he  may  give  the  general  answer,  that  he  is  not  bound 
to  answer  the  question  ;  and  if  asked,  as  perhaps  he  may  be,  thourii 
without  much  regard  to  legal  principle,  whether  he  himself  is  tne 
person,  he  may,  in  like  manner,  decline  to  answer ;  but,  if  he  says 
that  he  is  not  the  person,  then,  it  will  certainly  be  a  contempt  of 
Court  to  decline  answering  those  questions,  lout,  as  the  law  wifl 
never  place  a  witness  in  a  dilemma,  where  be  must  either  commit 
perjury,  or  criminate  himself,  it  cannot  be  considered  a  contempt 
of  Court,  to  decline  answering  any  question,  a  direct  answer  to 
which,  will  lay  him  under  such  a  necessity. 

Cf  the  Libd. 

The  allegation  of  the  crime  of  adultery  in  a  libel  should  be  suffi- 
ciently certain  to  apprise  the  respondent  of  what  is  to  be  answered. 
A  mere  general  allegation,  without  time  or  place,  of  having  com- 
mitted the  crime  of  adultery,  and  having  deserted  the  libellanr,  is 
too  loose.  Church  v.  Churchy  3  Mass.  R.  157.  The  reason  of 
which  seems  to  be,  that  however  innocent  the  respondent  may  be, 
it  will  be  impossible  for  him  to  prepare  himself  to  rebut  the  charge 
with  witnesses,  unless  some  particular  instances  are  alleged.  The 
libel,  however,  may  be  amended,  and  a  continuance  granted  to  the 
respondent.     Ibid. 

Where  the  names  of  the  persons,  with  whom  the  adultery  is  sup- 
posed to  have  been  committed,  are  known,  it  is  said  they  should  be 
named,  in  order  that  the  Attorney  General  may  prosecute  the  of- 
fenders ;  and  if  they  are  not  knQwn,  there  must  be  an  averment  to 
that  effect  in  the  libel.  Church  v.  Churchy  3  Mass.  R.  167; 
Choate  v.  Choaie^  3  Mass.  R.  391.  ^luere  of  the  propriety  or  ne- 
cessity of  this ;  since  it  seems  so  inconsistent  with  decency  and  fair- 
ness, thus,  to  introduce  on  the  records,  in  a  shameful  and  scandakius 
^  manner,  the  names  of  third  persons,  that  nothing  can  be  said  to  war- 

rant it ;  unless,  in  fact,  tliere  is  a  necessary  presumption  that  such  per- 
sons are  guilty  of  the  crime,  or  that  otherwise  they  never  would  be 
so  introduced.  But  since  there  is  no  crime  so  great,  but  chat  some 
have^  been  acquitted  of  it,  it  follows,  if  any  respect  is  given  to  the 
verdicts  of  juries,  that  there  are  no  crimes  so  grctet,  but  men,  may 
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be  accused  of  theiiiy  and  yet  be  iiinocent.  There  is  then  no  right  to 
presunoe,  that  a  person,  named  as  pariiceps  criminis  in  a  libel,  is  guilty. 
The  injustice  andcnieltyof  naming  a  third  person  in  a  libel  for  adultery, 
as  parties  criminis,  lie  here.  That  such  third  persons  may  have  their 
names  handed  down,  and  perpetuated  on  the  records  of  the  state,  from 
generation  to  generation,  with  the  stigma  of  an  infamous  crime  attach- 
ed to  them,  without  having  had  notice,  and  without  any  opportunity  of 
being  heard  or  showing  their  innocence.  Let  a  case  be  supposed,  and 
as  the  law  is  no  respecter  of  persons,  a  strong  one  may  be  put  without 
any  very  ^eat  improbability.  Let  it  be  supposed  that  a  married 
woman  is  jealous  of  her  husband,  and  that  she  has  suspicions  of  some 
female  of  her  acquaintance,  perhaps  a  respectable  married  woman, 
lor  some  other  female  of  respectable  connexions.  Suppose  she  thinks  she 
has  the  support  of  strong  circumstances,  to  believe  that  her  husband 
has  committed  the  crime  with  this  female,  but  which,  when  explainr 
ed  away,  are  perfecdy  compatible  with  innocence.  Suppose  she 
libels  for  Divorce,  for  adultery  committed  with  this  female,  and 
another.  Suppose  the  criminaUty  of  the  husband  with  the  other  fe- 
male is  conclusively  proved,  on  another  specification  in  the  same 
libel.  Now,  is  it  to  be  tolerated,  that  the  records  shall  appear  in  the 
manner  they  undoubtedly  would  in  such  case,  if  the  libellant  must 
name  the  partieeps  criminis,  when  known.  For  the  libel  is  against 
A  for  the  crime  of  adultery,  committed  with  B,  and  also  with  C. 
With  C  it  is  proved  by  the  evidence  of  witnesses.  Against  B,  when 
explained,  there  appears  to  be  no  foundation  for  the  charge.  Now 
the  decree  of  the  Court  will  be,  that  die  allegations  of  the  libel  are 
supported,  and  therefore  a  divorce  is  decreed  ;  the  consequence  of 
which  is,  that  two  persons,  one  bnocent  and  the  other  guilty,  are 
consigned  to  infamy  for  digraceful  crimes,  without  an  opportunity  of 
of  being  heard.  This  is  in  the  highest  degree  unjust.  For  if  they 
are  named  in  the  libel  as  guilty  of  a  crime,  and  evidence  is  received, 
to  show  that  they  are  so,  then  they  ought  to  be  made  parties,  and 
notice  should  be  given  them.  For  it  may  very  well  be,  that  the 
husband  may  be  innocent,  as  respects  these  persons,  and  yet  be  un- 
able to  prove  it,  or  he  may  have  been  proved  guilty  with  others,  and 
therefore  may  be  indifferent  about  showing  the  innocence  of  himself 
and  the  person  really  innocent,  and  yet  such  inuocent  person  may 
be  able,  by  proving  an  alibi^  to  show  conclusively  her  innocence,  and 
yet  is  not  permitted,  or  what  may  amount  frequently  to  the  same 
thing,  receives  no  notice  of  the  transacUon  until  too  late.  But  there 
IS  another  view  of  the  subject,  thit  shows  the  exa*eme  impropriety 
and  unreasonableness  of  this  practice.  The  law  dves  a  .person, 
whose  husband  commits  adultery,  a  right,  on  proof  of  the  charge, 
of  being  divorced.  JusUce  to  the  offending  party  requires  merely  a 
distinct  specification  of  the  charge,  so  that  he  may  know^what  to  an- 
swer. This  may  be  done  by  alleging  a  time  and  pl»<^e  alone,  and 
suffering  the  libellant  to  prove  an  act  of  crimip«»fity»  •t  no  other 
times  or  places  than  are  specified  in  the  libel.  There  is  no  neces- 
sity of  naming  the  partieeps  criminis  on  the  record.  If  it  comes  out 
on  the  trial,  who  that  person  is,  it  is  comparatively  of  little  conse- 
quence, as  it  is  not  recorded,  and  as  it  is  much  more  unlikely,  that  a 
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charge  should  come  out  from  a  witness  agaiust  au  imfividual  who  was 
kmocent,  than  that  a  person  charged  in  the  libel,  should  be  so,  against 
whom  no  witness  may  dare  to  appear.  But  the  law,  thus  giving  a 
right  of  divorce  to  an  injured  party^  should  be  put  in  force,  like  oth« 
er  laws.  The  Court  ought  to  throw  no  obstructions  in  the  way  H> 
binder  the  obtaining  of  a  divorce,  where  the  party  is  entided  to  it. 
But  if  he  is  obliged  to  name  the  pariiceps  crmiHts  in  the  libel,  be 
roust  seek  redress  at  a  very  great  peril.  What  can  be  a  more  infa- 
mous libel  or  slander  of  a  female,  whether  married  or  single, 
than  to  charge  her,  as  pariiceps  eriminU  with  an  adulterer,  in  a  libel 
for  a  divorce  f  And  yet  the  libellant  must  run  the  risk  of  commit* 
ting  this  offence,  in  endeavoring  to  obtain  redress  for  the  crime  com- 
mitted against  herself.  And  suppose  it  turns  out,  that  she  cannot* 
subsUntiate  the  charge  against  the  female  named.  What  may  not, 
in  the  mean  time,  have  been  the  disastrous  consequences  to  the  fe-. 
male  so  called  in  question.  It  may  have  been  done  in  her  absence, 
when  she  knew  nothibg  of  it.  Suppose  she  brings  her  action  for 
a  libel,  against  the  libellant  for  a  divorce,  what  plea  can  she  have  P 
She  could  only  plead,  not  guilty,  and  show  probable  cause,  and  the 
necessity  she  was  under  of  complying  with  the  nde  of  the  courts  in 
naming  the  plaintiff,  ssparticeps  criminiSf  with  her  husband,  in  the 
libel  for  a  divorce.  That  she  had  no  particular  malice  would  prob- 
ably be  inferred  from  her  proving  the  charge  of  adultery  against 
her  husbapd,  with  another  person,  and  thereby  obtaining  a  divorce ; 
and  probably  she  might  thus  avoid  vindictive  general  damages ;  but 
how  is  sh^  to  get  rid  of  special  damages,  which  may  be  alleged  and 
proved  in  such  a  case  to  a  ruinous  extent,  and  for  which  the  plaintiff 
will  be  entitled  to  recover  to  the  utmost  farthing.  To  write  a  mere 
letter,  charging  a  respectable  female  with  unchastity,  would  be  suf- 
ficient to  warrant  a  Jury  in  giving  the  most  exemplary  damages, 
without  any  proof  of  special  injury.  How  much  more  so  to  put 
such  a  charge  on  the  records  of  the  courts,  which  are  to  remain  for 
centuries,  thus  leaving  an  indelible  stigma  on  the  female  herself,  and 
a  stain  on  all  her  family  ? 

Of  service  and  notice. 

The  libel  must  be  filed  in  the  clerk's  ofilce,  and  must  be  served 
on  the  defendant  fourteen  days  before  the  sitting  of  the  court,  by 
personal  notice,  unless  the  defendant  is  out  of  the  commonwealth,  in 
which  case  newspaper  notice  is  gpfficient.  Hopkins  v.  Hopkins.  3 
Mass.  R.  159. 

When  the  respondent  is  not  resident  within  the  state,  it  is  not 
.  necessary  to  file  the  libel  in  the  clerk's  office,  but  it  should  be  so 
stated  in  the  libel,  or  the  court  cannot  dispense  with  personal  notice. 
Choate  y.  ChoatCy  3  Mass.  R.  392. 

The  Kbel  mtst  be  filed  fourteen  days  before  the  first  sitting  of  the 
court ;  to  file  it  fourteen  days  before  an  adjourned  sitting,  is  not 
suflicient.     5  Mass.  R.  197.. 

The  personal  notice  must  be  in  writing,  that  is,  a  copy  of  the  libel 
and  summons ;  reading  is  not  suflScient.  Smith  v.  Manning,  E^r. 
•I  JUass*  Mx»  422. 
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If  die  respondent  is  absent  at  sea,  and  expected  to  fetiim,  dn 
court  will  not  proceed  up^n  a  notice  in  a  newspaper.  Jlfoeey. 
Jlfoce,  7  Mass.  R.  212. 

If  the  respondent  is  not  withia  the  county  at  the  time  of  service, 
nor  at  any  time  after,  the  court  will  not  proceed  on  notice  left  at  the 
hst  and  usual  place  of  abode ;  actual  notice  must  be  proved  where 
practicable.     Nandatt  v.  Randall^  7  Mass.  R.  602. 

Where  husband  becomes  insane  after  the  fact  charged  against  him 
in  the  libel,  the  court  will  not  proceed  until  a  guardian  is  appointed 
to  him.     Mansfidd  v.  Mansfidd^  13  Mass.  R.  412. 

Where  a  husband  procures  or  connives  at  an  adulterous  act,  a 
divorce  will  not  be  granted.     Pierce  v.  Pierce^  3  Pick.  299. 

Divorce  a  merua  ei  tiwro. 

Under  the  statute  1785,  ch.  1 19,  to  sustain  a  libel  for  a  divorce  on 
the  ground  of  extreme  cruelty^  personal  violence  must  be  proved.  And 
therefore  deserti(Hi  of  a  wife  for  eight  years,  and  leaving  her  with  a 
large  family  of  children  to  suflbr  great  privations,  is  not  sufficteot 
fVarren  v.  Warren^  3  Mass.  R.  321. 

A  libel  may  contain  a  charge  of  extreme  cruelty,  as  well  as  a 
charge  for  adultery,  and  the  court  will  decree  as  seems  just  and 
lawful. .    Youns^  v.  Tbun^,  4  Mass.  R.  430. 

Unprovoked  personal  \iolence  is  sufficient  evidence  of  extreme 
cruelty,  to  sustain  the  libel.     French  v.  Frenchy  4  Mass.  R.  567. 

Living  together  after  the  violence  was  committed,  it  is  said,  will  be 
no  objection  to  granting  a  divorce,  a  mensa  et  ihoro.  6  Mass.  R.  69» 
This,  however,  must  depend  upon  the  length  of  time ;  it  is  presumed 
that  if  parties  have  lived  together  two  or  three  years  in  harmony^ 
after  an  assault  and  battery,  however  unprovoked,  the  court  wiU 
hardly  decree  a  divorce  for  that  act,  though  it  might  have  been  suf- 
ficient at  first. 

Under  statute  1810,  ch*  119,  a  wife  may  be  divorced  a  mensa  ei 
tharOj  either,  1.  Whenever  her  husband  utterly  deserts  her;  2* 
Whenever  he  grossly,  or  wantonly  and  cruelly,  nedects  or  refuses  to 
provide  suitable  maintenance  for  her,  being  of  sufficient  ability 
thereto.  And  the  court  have  the  same  authority  in  this  case  as  in 
other  cases  of  divorce,  a  mensa  et  thoro.   Further  act  1820,  ch.  56. 

To  the  Honorable  the  Justkes  of  the  Supreme  Judicial 
Court  next  to  be  holden  at  ^c.y  within  and  for  the 
county  of^c.^  on  ^c. 

A.  B.  of  &c.,  wife  of  C.  B.  of  &c.,  respectfully  libels  LMifor 
and  gives  this  honorable  court  to  be  informed  ;  that  she  ^^J^.** 
was  lawfully  married  to  the  said  C.  B.,  at  &c.,  on  fee, 
and  has  had  by  him  four  children  who  are  now  living, 
viz.  K.  B.,  L.  B.,  M.  B.,  and  N.  B. ;  that  your  libellant 
since  their  intermarriage   has  always  behaved  herself 
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as  a  faithful,  chaste,  and  affectionate  wife  towards  the 
said  C.  D. ;  but  that  the  said  C.  D.,  wholly  regardless 
of  his  marriage  covenant  and  duty,  on  divers  days  and 
times  since  the  said  intermarriage,  viz.  on  &c.,  at  &c., 
has  committed  the  crime  of  adultery  with  divers  lewd 
women,  viz.  with  one  M.  R.,  one  N.  R.,  and  one  R.  P., 
all  of  Stc.,  and  with  divers  other  lewd  women  whose 
names  are  to  your  libellant  unknown ;  that  the  said 
C.  D.  and  the  said  A.  B.  in  her  right,  hold  in  fee  simple, 
real  estate  of  the  value  of  0 — ,  within  this  common- 
wealth ;  that  by  reason  of  the  said  marriage,  the  said 
C.  D.  has  received  personal  estate  to  the  value  of  0 — ; 
that  the  said  CD.  is  seised  in  fee  in  his  own  right  of  a 
valuable  real  estate,  sitaate  within  this  commonwealth, 
and  owns  and  has  a  large  and  valuable  personal  estate, 
to  wit,  of  the  value  of  0 — ,  besides  the  personal  estate 
which  he  received  by  reason  of  said  marriage ;  where- 
fore the  said  libellant  prays  right  and  justice,  and  that 
she  may  be  divorced  from  the  bonds  of  matrimony,  be- 
tween her  and  her  said  husband ;  that  all  the  personal 
estate,  which  he  received  by  reason  of  said  marriage,  as 
aforesaid,  or  a  sum  of  money  equal  in  value  to  the  whole 
of  the  same  pergonal  estate,  may  be  assigned  to  her,  for 
her  own  use,  and  that  the  custody  and  education  of  two  of 
the  said  children,  viz.  M.  B.  and  N.  B.,  on  account  of 
their  tender  years,  may  be  committed  and  intrusted  to 
her ;  and  as  in  duty  bound  will  ever  pray  &c. 

mi^brief      ^"  ^'^  ^^^®  ^^  ^'  ^'  of  &c.,  libels  and  gives  this  hon- 
™"  "«•  Qfable  court  to  be  informed,  that  on  &c.,  at  &c.,  she  was 

lawfully  married  to  the  said  CD.,  and  hath  always  be- 
haved towards  him  as  a  chaste  and  faithful  wife  ;  yet  the 
said  C  D.  neglecting  his  marriage  vows  and  duty,  since 
the  said  marriage,  on  &c.,  at  &c.,  committed  the  crime 
of  adultery  with  a  certain  l^d  woman,  to  your  libellant 
unknown.  That  the  said  C  D.  has  a  personal  estate  of 
the  value  of  $ — ,  which  he  received  by  reason  of  the 
said  marriage,  as  well  as  other  personal  estate  of  the 
value  of  $ — ;  wherefore  your  libellant  prays  that  the 
bonds  of  matrimony  may  be  dissolved  between  herself 
•  and  the  said  C  D. ;  that  the  value  of  said  personal  es- 
tate, which  the  said  C  D.  received  on  account  of  the 
said  marriage,  may  be  restored  to  her ;  and  that  such  fur- 
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tber  proviskm  should  be  made  for  her  oat  of  the  estate 
of  the  said  C.  D.  as  this  honorable  court  may  consider 
just  &c. 

To  the  Honorable  J.  D.  Esq.,  Judge  of  the  District 
Court  in  and  for  the  District  of  Massachusetts. 

£•  B.,  J.  C.y  J.  L.9  and  J^^S*,  all  of  &c.,  in  the  district  Joint  fibei 
aforesaid,  seamen,  libel,  propound,  and  give  the  court  to  ne'rViJa- 
understand,  that  they  shipped  on  board  the  ship  Friend-  ge** 
ship  of  &c.,  W.  S.  of  &c.  in  said  district,  mariner,  com* 
mander,  at  the  following  times  and  places,  to  wit,  the 
said  B  on  &c.,  at  &c. ;  the  said  C  at  &c.,  on  &c.  last ; 
the  said  L  on  fee,  at  &c.,  and  the  said  S  on  &c,,  at  &c., 
to  proceed  on  a  voyage  from  &c.  to  &c.  in  said  district  of 
Massachusetts,  where  the  said  voyage  was  to  be  com- 
plete and  ended,  as  seamen  at  the  following  rate  of 
visages,  to  wit,  the  said  B  at  ^^12  per  month,  the  said  C  at 
^10  per  month,  the  said  L  at  ^20  per  month,  and  the 
said  S  at  ;^10  per  month.  And  your  libellants  aver,  that 
the  said  ship  arrived  at  &c.  aforesaid,  her  port  of  discharge, 
in  safety,  on  &c.,  that  they  have  each  performed  their 
jseveral  duties  on  board  said  ship  during  the  whole  of  said 
voyage,  and  were  there  severally  discharged  therefrom, 
to  wit,  on  &c, ;  and  that  there  is  due  and  unpaid  to  your 
libellants  for  their  wages  on  board  of  said  ship  during 
said  last  voyage  the  following  sums,  to  wit,  to  said  B  the 
sum  of  ;^108,  to  said  C  ;^90,  to  said  L  ;^360,  and  to  said 
S  j^lOO,  which  said  master  has'  refused  and  still  refuses 
and  neglects  to  pay.  Wherefore  your  libellants  humbly  re- 
present, that  ten  days  having  elapsed  since  said  discharge, 
and  that  a  dispute  having  arisen  between  the  said  mas- 
ter and  them,  touching  said  wages ;  they  therefore  pray 
your  honor  to  summon  said  W.  S.,  the  master  of  said 
ship,  to  appear  before  your  honor,  to  show  cause  why 
admiralty  process  should  not  issue  against  said  ship,  her 
tackle,  apparel,  and  furniture,  according  to  the  course  of 
admiralty  courts,  to  answer  for  said  wages ;  and  as  in  duty 
bound  will  ever  pray.      W.  T.  Attorney  to  Ldbellants. 

Note.     To  the  foregoing  libel  the  foUounng  plea  W€is  pleaded.. 

At  a  District  Court  holden  at  &c.,  within  and  for  the  same  district, 
oa  ^c,  before  the  Hon.  J.  D.  Esq.,  Judge  of  the  ^ame  court. 
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And  iiofF  A.  W.  and  J.  P.  of  S,  in  the  same  difltriet,  merohaiitB^ 
come  into  court,  and  in  answer  to  the  libel  of  E.  B.,  J.  C,  J.  L.,  and 

J.  S.,  against  the  ship  Friendship,  humbly  propound  and  show  to  the 
said  judge  the  following  articles  : 

1.  That  they  the  said  W  and  P  were  the  sole  owners  of  the  ship 
during  the  said  voyage,  and  now  are  the  sole  owners  thereof,  and  that 
the  said  W.  S.  was  during  the  said  voyage  commander  thereof. 

2.  That  the  said  B  shipped  as  a  seaman  on  board  said  ship,  on  the 
third  day  of  &c.  last,  for  the  monthly  wages  of  $12,  and  has  received 
6ne  month's  advance  wages,  and  $1,78  hospital  money ;  that  the  said 
C  shipped  as  a  seaman  on  board  the  said  ship,  on  the  twenty-second 
day  of  &c.  last,  for  the  monthly  wages  of  $10,  and  has  received  one 
month's  advance  wages,  and  81,78  hospital  money ;  that  the  said  S 
Shipped  as  a  seaman  on  board  said  ship,  on  the  third  day  d&c.  last, 
for  the  monthly  wages  of  $10,  and  has  received  one  month's  advance 
wages  and  $1,78  hospital  money  ;  that  the  said  L  shipped  as  a  sea* 
man  on  board  said  ship,  on  the  fifteenth  day  of  dfrC,  in  the  year  dzrC., 
for  the  monthly  wages  of  $12,  and  has  received  $41,07,  including 
$3,07  hospital  money ;  and  that  the  said  seamen  were  discharged 
from  the  said  ship  on  the  thirtieth  day  of  &c.  last. 

3.  That,  during  the  said  voyage,  and  while  the  said  seamen  were 
on  board,  together  with  thirteen  other  seamen  belonging  to  the  said 
ship,  whose  names  are  W.  W.,  C.  V.,  J.  P.,  C.  H.,  J.  L.,  J.  T.,  J.  W., 
P»  k.,  J.  S.,  T.  T.,  F.  W.,  J.  C,  and  N.  A.,  there  were  embezzled 
by  the  said  crew,  or  by  some  of  them,  who  are  unknown,  or  by  others 
unknown,  by  the  negligence  of  the  said  crew,  a  part  of  the  cargo  of 
the  said  ship,  to  wit,  ten  bales  of  brown  nankins  of  the  value  of 
$900,  ninety  pieces  of  brown  nankins  of  the  value  of  $81,  and  one 
hale  of  blue  nankins  of  .the  value  of  $  125,  amounting  in  the  whole  to 
$1006,  which  the  said  seventeen  seamen  are  accountable  for,  and 
bound  to  pay  for,  and  have  the  same  deducted  from  their  wagesi 
unless  they  or  some  one  or  more  of  them,  will  discover  the  person  or 
persons,  who  in  fact  embezzled  the  same  nankins,  without  any  nefli* 
gence  on  the  part  of  the  crew.  Wherefore  the  respondents  pray,  that 
one  seventeenth  part  of  the  value  of  said  nankins,  being  $66,53,  may 
be  deducted  from  the  wages  of  each  of  the  said  libellants,  and  that  the 
residue  of  their  wa^es  afler  the  said  deduction,  the  said  respondents 
always  have  been,  smce  the  end  of  the  said  voyage,  and  now  are  ready 
to  pay ;  and  thereupon  the  said  respondents  pray  that  upon  the  pay* 
raent  of  the  said  residue  req;)ectively,  the  said  libel  may  be  dismissed 
with  coats.  A.  W.,  J.  P. 

Tbeoph.  Parsons* 


By  joint 
tenants. 
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In  a  plea  of  partitioo ;  for  that  the  said  R,  and  H 
his  wife,  in  her  right,  B,  and  L  ia  her  right,  and  T.  D., 
hold  together  one  undivided  tract  of  land  &c.,  of  which 
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it  appertains  to  the  plaintiffs  [naming  them],  to  hold  five 
ninth's,  and  the  said  T.  D*  [defendant],  the  other  fouf 
ninths,  which  they  may  severally  hold ;  but  the  said  T« 
D*  denies  to  make  partition  thereof,  between  him  and  the 
plaintiffs,  and  w*ili  not  permit  the  same  to  be  done,  against 
the  law  in  such  case  made  and  provided ;  whereof  the 
plaintiffs,  in  manner  aforesaid,  bring  this  suit  &c.  See 
Cro.  Eliz.  64. 

In  a  plea  of  partition ;  for  that  the  said  T  and  S  [de-  ^y  p«»- 
fendants],  and  M  [plaintiff]  hold  in  common  and  undi-* 
vided,  a  certain  messuage  &c*,  as  of  the  inheritance, 
which  was  of  R,  deceased,  grandfather  of  the  saidT,  S,  and 
M,  whose  heirs  they  are,  after  the  death  of  C,  deceased, 
father  of  the  plaintiffs,  and  son  of  the  said  K,  to  whom 
the  said  R  devised  the  same  messuage  &c.,  to  hold  as 
an  estate  for  life ;  whereupon,  by  law  and  by  right,  it 
appertains  to  the  said  T,  to  hold  to  himself,  in  severalty^ 
one  third  part  thereof ;  to  the  said  S,  to  hold  &c.  one 
third  part  thereof ;  and  to  the  said  M,  to  hold  &c.  anoth- 
er third  part  thereof;  so  that  the  said  T,  S,  and  M, 
may  separately  hold,  possess,  and  enjoy  their  said  res-* 
pective  third  parts  m  severalty ;  nevertheless,  the  said 
T  and  S,  though  often  requested,  unjustly  refuse  to  make 

{)artition  of  the  said  messuage  &c.,  according  to  the 
aw  and  custom  of  this  commonwealth,  and  will  not  per- 
mit the  same  to  be  made. 

In  a  plea  of  partition  ;  for  that  the  plaintiff  and  the  By  tenuiti 
said  B  hold  together  a  certain  undivided  piece  of  land 
&c.,  whereof  it  appertains  to  the  plaintiff,  and  bis  heirs 
to* have  a  sixth  part,  and  to  the  said  B  to  have  the  resi- 
due, in  proportion  and  manner,  and  of  such  estate,  to  the 
plaintiff  unknown,  to  hold  to  them  in  severalty ;  so  that 
the  plaintiff  and  said  B,  thejp  several  parts  aforesaid,  of 
the  premises  aforesaid,  may  severally  appropriate  to  them- 
selves ;  yet  the  said  B  unjustly  refuses  to  make  partition 
thereof  between  them,  and  will  not  suffer  the  same  to  be 
done,  according  to  the  law  in  that  case  &c. 

In  a  plea  of  partition ;  for  that  the  said  B,  and  C  in  Th^  nme, 
her  right,  and  the  said  D  [defendant],  hold  together,  in  Sd'fo^^. 
commoa  and   undivided,  a  certain  traet  of  land   &c^ 
whereof  it  appertains  to  the  said  B  and  C,  and  her  heirs. 


in  com- 
mon. 
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to  have  one  moiety  of  said  land  &c.,  in  severalty,  and 
to  the  said  -D,  and  his  heirs,  to  have  the  other  moiety 
thereof,  with  the  appurtenances,  in  severalty;  so  that 
the  said  B  and  C,  and  the  said  D,  their  several  parts 
aforesaid,  may  severally  to  themselves  appropriate;  but 
the  said  D,  though  often  requested,  will  not  make  par- 
tition thereof,  in  form  aforesaid,  nor  suffer  the  same  to 
be  made  ;  to  the  damage  &c.  Trowbridge. 

P^ti^fo'  Humbly  shews  A,  B.,  of  &c.,  and  C.  D-,  of  &c.,  that 
^  ^  they  are  seised  in  fee  simple^  and  as  tenants  in  common, 
of  and  in  a  certain  real  estate  &c.  {^description]  j  the  said 
A.  B.  of  one  undivided  ninth  part,  and  the  said  C.  D« 
of  one  undivided  tenth  part,  with  £.  F.  and  certain  other 
persons  unknown  to  your  petitioners ;  that  they  cannot 
possess,  occupy,  and  improve  the  said  parts  to  any  ad- 
vantage, while  the  same  lie  in  common  and  undivided  as 
aforesaid,  but  wholly  lose  the  profits  thereof;  wherefore 
they  pray  that  notice  may  be  issued,  in  due  form  of  law  ; 
and  that  their  said  parts  may  be  set  off  and  assigned  to 
them,  in  severalty ;  and  your  petitioners  shall  ever 
.pray. 

Summons  to  Warrantors^  Voucheesj  ^. 

Summons  Whcreas  W.  S.,  of  &c.,  and  his  wife,  in  her  right|- 
torr  "  did  sue  out  of  the  clerk's  office  of  our  Court  of  C.  P., 
for  our  said  county  of  &c.,  a  writ  of  original  summary 
against  C.  P.,  of  &c,,  which  writ  was  returnable  into 
our  Court  of  C.  P.,  to  be  holden  at  &c.,  within  &c.,  on 
&LC. ;  and  therein  and  thereby  did  demand  against  the 
said  C.  P.,  the  possession  of  &c-  At  which  same  court 
the  said  C.  P.  appeared  by  his  attorney  ;  and  on  motion 
to  the  justices  of  the  said  court,  wherein  the  said  C.  P. 
suggested,  that  he  claimed  the  said  real  estate  by  des- 
cent from  his  father  E,  P,  Esq.,  deceased,  to  whom  one 
I.  Q,,  late  of  &ic.,  conveyed  the  same,  and  prayed  our 
said  Justices,  that  the  said  action  should  be  continued 
to  our  Court  of  C,  P,,  next  to  be  holden  at  &c.,  within 
&c.,  on  &Cm  that  the  heirs  at  law  of  said  I.  Q.  might 
be  notified  of  such  suit,  then  pending,  and  take  tbe  de- 
fence thereof  upon  them,  if  they  see  fit ;  which  was,  by 
the  said  justices,  then  and  there  granted.  We  com- 
mand you,  therefore,  that  you  summon  and  give  notice 
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unto  the  heirs  at  law  of  the  said  I.  Q.,  to  wit,  [naming 
ihem']y  if  they  may  be  found  in  your  precinct,  of  the  said 
suit,  pending  as  aforesaid  between  the  said  S  and  wife, 
against  the  said  C.  P.,  and  that  they  appear  at  our  Cpurt 
of  C.  P.,  next  to  be  holden  at  &c.,  on  &c.,  as  afore- 
said (if  they  see  fit),  to  take  the  defence  of  the  said  suit 
upon  them.  And  of  this  writ,  and  your  doings  thereiui 
you  are  to  make  true  return  into  our  said  court,  next  to 
be  holden  &c*     Witness  &c.  Pulling. 

Whereas  R,  of  &c,,  and  H,  of  &c.,  did  sue  out  of  the  Summomi 
clerk's  office  of  our  Court  of  C.  P.  for  said  county  of  c?to^cxec- 
&c.,  an  original  summons  against  N  and  P  [defendants],  ^J^nfp^^ 
which  writ  was  returnable,  into  our  said  Court  of  C.  P.,  by  wanwi- 
holden  at  &c.,  on  &c.  ;  and  therein  and  thereby  did  de-  J^n*!^ 
mand  against  the  said  &c.  [defendants],  certain  tracts  of  of  warrwi- 
land  &c.,  in  a  plea  of  land,  wherein  the  plaintiffs  demand 
&c.  [as  in  the  declaration.^  At  which  court  the  said  &c. 
[defendants]  appeared,  and  severally  said,  that  S.  G.  in 
his  lifetime,  by  his  deed  of  bargain  and  sale,  dated  &c., 

conveyed acres  of  said  land  to  one  X,  and  his  heirs 

and  assigns^  with  warranty.     And  the  said  X  afterwards, 

by  his  deed  of  bargain  and  sale,  conveyed  the  said 

acres  to  the  said  N  [defendant]  and  his  heirs  ;  by  virtue    « 
of  which  said  last  mentioned  deed,  the  said  N  now  holds 
the  said  land.     And  the  said  S.  G.,  by  his  other  deed 

of  bargain  and  sale,  dated   &£c.,  conveyed   acres 

more  of  said  land  to  said  N,  his  heirs  and  assigns,  with 
warranty ;  by  virtue  of  which,  he  now  holds  it. 

And  that  the  said  S.  G.,  in  his  lifetime^  by  his  other 

deed  of  bargain  and   sale,  dated    &c.,  conveyed    

acres  more  of  said  tracts  of  land  to  one  I.  C,  his  heirs 
and  as*signs,  with  warranty.     And  the  said  I.  C»,  by  his 

deed  of  bargain  and  sale,  conveyed  the  said acres 

to  the  said  P  [defendant],  and  his  heirs  and  assigns ;  by 
virtue  of  which  he  now  holds  it. 

And  at  which  court  the  said  N  and  P  prayed  the  jus- 
tices of  said  court,  that  said  action  should  be  coptinued 
to.  the  Court  of  C.  P.,  next  to  be  holden  at  &c.,  on  &c. ; 
th^t  H  and  O,  executors  of  the  last  will  and  testament 
of  said  S.  G.,  the  aforesaid  warrantor,  might  be  notified 
of  such  suit  pending,  and  take  upon  themselves  the  de- 
fence thereof;  which  was  granted  by  the  said  court. 
We  command  you,  therefore,  &c.  [as  in  the  preceding 
form.li 
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SummoDs  Summoa  A.  B.  and  C  his  wife,  together  'with  L  K., 
j;^^^'  of  &c.,  and  L  his  wife,  in  her  right,  O,  P,  and  Q,  spin- 
sters and  infants,  who  sue  by  said  A.  B.,  their  next  friend  ; 
to  pursue,  if  they  see  cause,  an  action  of  ejectment  against 
W  fee,,  begun  and  prosecuted  at  our  Inferior  Court  &c-, 
held  at  &;c.,  on  &c.,  by  the  said  &c. ;  as  they  the  said 
&c.  are  co-heirs  of  one  M.  N.,  late  of  &c. ;  wherein 
they  demand  against  said  W  their  right,  as  co-heirs  as 
aforesaid,  to  a  certain  tract  of  land,  situate  &c*  And 
have  you  there  this  writ  &c.    Rast,  351,  356. 

Chipman. 

Bills  in  Equity. 

AMigneeof  Complains  I,  of  &c.,  that  one  S,  of  &c.,.  was  on  &c., 
^aSS^  seised  in  fee  of  a  certain  piece  or  parcel  of  land,  situate 
of  Moftga-  S^c. ;  and  being  so  seised  thereof,  did  then  and  there,  by 
^^'  his  deed  of  bargain  and  sale,  of  that  date,  duly  executed 
&c.,  convey  the  aforesaid  parcel  of  land  to  one  N,  oif 
&c.,  to  have  and  to  hold  the  same  to  him,  his  heirs  and 
assigns,  upon  the  condition,  viz.  that  if  &c.,  then  the 
above  written  and  foregoing  deed  to  be  void.  And  af- 
terwards, on  &c.,  the  said  N,  by  his  deed  of  that  date, 
for  a  valuable  consideration  &c.,  did  bargain,  sell,  trans- 
fer, assign,  and  set  over  to  F,  of  &c.  [respondent],  the 
above  described  parcel  of  land  &c.,  to  have  and  to  hold 
the  same  to  him  the  said  F,  his  heirs  and  assigns  forever. 
And  afterwards,  on  &c.,  the  said  S,  being  in  actual  pos- 
session of  the  premises,  by  his  deed  &c.,  here  in  court 
to  be  produced,  conveyed  &lc.  to  I  [plaintiff]  to  have 
and  to  hold  to  him,  his  heirs  and  assigns ;  subject  to  the 
aforesaid  conveyance,  in  mortgage  thereof,  to  the  said 
N,  and  upon  said  condition  also,  to  wit,  that  if  &c. ;  and 
that  afterwards,  on  &c.,  the  said  I,  being  then  in  pos- 
session of  the  said  premises^  the  said  S,  not  having  paid 
at  that  time  any  part  of  the  principal  sum  of  money  men- 
tioned in  the  condition  of  his  deed  of  mortgage,  or  in 
any  way  discharged  or  performed  the  same  condition, 
did  then  and  there,  by  his  deed  &c.,  here  in  court  to  be 
produced,  for  a  valuable  consideration  therein  expressed, 
remise,  release,  &c.  to  said  I,  his  heirs  and  assigns  for- 
ever, all  his  right  &c.,  to  have  and  to  hold  the  same  to 
the  said  I,  his  heirs  &c. ;  by  force  of  all  which,  the  said 
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I,  became  seised  of  the  right  in  equity  to  redeem  said 
piece  of  land,  and  entitled  to,  and  had  a  right  to  redeem 
the  same,  by  paying  to  said  F,  to  whom  said  mortgaged 
premises,  and  the  sums  of  money,  mentioned  in  the  con- 
dition of  said  deed  of  mortgage  from  said  S  to  said  N,  were 
bargained,  sold,  and  assigned  as  aforesaid,  all  the  sums 
of  money  mentioned  in  said  deed  of  mortgage  from  said 
S  to  said  N,  and  lawful  interest,  and  all  damages  and 
costs  that  had  happened  or.accrued  '  to  said  N  or  F,  or 
either  of  them,  by  reason  of  said  debts  or  demands,  and 
oC  their  not  having  been  sooner  paid  by  said  S ;  all  which 
the  said  F  well  knew,  and  thereof,  afterwards,  on  &c., 
at  &c.,  had  notice.  And  the  said  I,  at  &c.,  afterwards, 
on  &c.,  in  order  to  redeem  said  piece  of  land,  with  the 
appurtenances,  from  said  F,  tendered  to  him,  being  then 
and  there  in  possession  of  said  premises,  and  holding  the 
same  in  his  own  right,  by  virtue  and  force  of  said  deed 
from  said  N,  to  him  the  said  F  as  aforesaid,  the  afore- 
said sums  of  ^ — ,  principal  money,  mentioned  in  the 
condition  of  said  deed  of  said  S  to  said  N,  and  the  fur- 
ther sum  of  ^ —  for  the  interest  of  said  principal  money 
tbat  was  then,  or  might  be  due  to  him  the  said  F,  as 
aforesaid,  after  deducting  the  rents  and  profits  of  said 
land,  which  he  had  received  over  and  above  any  re- 
pairs and  improvements  made  by  him  or  said  N,  of  or 
upon  the  premises ;  and  to  satisfy  and  to  pay  him  for  all 
costs  that  had  arisen  \as  in  the  condition]  or  accrued  to 
said  F,  by  reason  of  said  sums  not  having  been  sooner 
paid  or  discharged  ;  the  aforesaid  sums  so  tendered  being 
^ — ;  and  then  and  there  requested  him  the  said  F  to 
accept  the  same,  and  to  deliver  him  possession  of  said 
piece  of  land,  and  to  seal,  execute,  and  acknowledge  a 
deed  of  release  and  quitclaim  thereof,  to  him  the  said  I ; 
but  he  refused  to  accept  the  same  money,  or  deliver  pos- 
session of  said  land  to  him  the  said  I,  or  execute  any 
deed  of  release  or  quitclaim  thereof,  arid  wholly  denies 
the  right  of  redemption  of  the  same  to  him  the  said  I, 
and  continues  to  hold  him  out  of  the  same ;  to  the 
damage   of  him  the  said   I,   as  he  saith,  the   sum   of 

0 ;    whereupon    he   brings    this    suit,    and    humbly 

prays  your  honors  to  consider  the  matter  in  equity; 
and  producing  and  lodging  herein  court,  the  said 
sum  of  money  for  said   F,  for  him  to  take  such  part 

72 
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thereof  as  inay  be  found  to  be  due,  he  the  said  I  prays 
»    to  be  restored  both  to  the  title  and  possession  of  the 
piece  or  parcel  of  land  aforesaid,  and  to  be  allowed  his 
costs.     Signed,  &c.     Swinnertorij  jun.  \.  Fuller. 

W.  PRESCOtT. 

Note.    This  bill  was  broaght  on  the  old  act  of  109a     SeeikshU 
Statutes  an  the  subject. 

Tnist  We  command  you  that  you  summon  A,  of  &c.,  ad- 

Mor^w  ministrator  of  the  goods  and  estate  of  M,  C,  late  of  &c., 
istratorand  deceased,  intestate,  B*  C.  &c.,  being  the  heirs  at  law  of 

mortgagee  ^^^  ^*^  ^  ^^^  ^'  ^^  ^^'^  ^^  auswer  to  W,  of  &c.,  in  a 
i^d  tnu-  case  in  equity  ;  wherein  the  said  W  complains  and  says, 
^'  that  the  said  F,  on  &c.,  at  &c.,  bid  off  and  purchased 

for  the  said  W,  al  his  request,  the  following  parcels  of 
land  and  dwellinghouse,  viz.  &c.,  which  said  parcels  of 
land  and  dwellinghouse  were  then  and  there  sold  at  pub* 
lie  vendue,  for  the  sum  of  ^— -,  which  said  sum  was 
then  paid  therefor  ;  and  thereupon,  afterwards,  on  &C, 
the  same  parcels  of  land  and  house  were  conveyed  to  the 
said  F,  to  hold   in  trust  for  the  said  W,  who  had  paid 
the  whole  consideration  therefor,  as  aforesaid.     And  af- 
terwards, on  the  same        ■   day  of  &c.,  the  said  F,  being 
seised  of,  and  holding  said  parcels  of  land  and  said  dwel- 
linghouse in  trust  for  said  W,  then  and  there,  by  his  di- 
rection and  appointment,  by  his  the^  said  F's  deed  of 
bargain  and  sale,  of  that  date,  by  him  signed,  sealed,  and 
delivered,  and  duly  acknowledged,  conveyed  in  mortgage 
the  said  parcels  of  land,  and  said  buildings,  to  the  said 
M.  C,  then  living,  as  collateral  security  for  the  payment 
of  the  sum  of  jS — ,  and  lawful  interest  therefor,  which 
sum  the  said  M.  C.  had,  on  that  same  day,  loaned  to  the 
said  W  for  one  year  then  next  ensuing,  and  now  past. 
And  the  said  M.  C.  then  and  there,  by  her  deed  of  that 
date,  by  her  signed,  sealed,  and  delivered,  and  here  in 
court  to  be  produced,  acknowledged,  and  agreed,  that  she 
had  a  deed  of  said  F  of  the  parcels  of  land  and  buildings 
'aforesaid,  for  security  for  the  sum  of  j^ — ,  that  she  paid 
to  the  said  W  (meaning,  he  avers,  the  said  ^ — ,  which 
she  had  loaned  to  the  said  W  as  aforesaid)  ;  and  that  if 
the  said  W,  his.heins  or  assigns,  should  pay  said  sum  of 
0 — ,  and  the  interest  therefor,  at  or  before  &c,,  thea 
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next  enming,  then  she  would  convey  unto  him  the  said 
parcels  of  land  and  buildings  again ;  but  in  ease  the  said 
W  did  not  pay  the  aforesaid  sum  of  money  and  interest 
.  to  her,  at  or  before  said  — —  day  of  &c.,  then  the  same 
land  and  buildings  were  not  to  be  conveyed  to  him,  but 
to  be  held  by  her,  as  by  said  F's  deed  was  expressed. 
And  she  did  therein  covenant  and  agree  with  said  W,  that 
if  he  should  Well  and  truly  pay  the  said  sum  of  0 —  and 
interest,  she  would  thereupon  return  him  said  land. 

And  the  said  W  says,  that  the  said  M.  C,  at  the  time 
the  said  F  made  and  delivered  his  aforesaid  deed  to  heri 
as  aforesaid,  occupied  the  said  house,  and  part  of  the 
land  aforesaid,  as  tenant  to  the  said  W ;  and  that  shei 
from  that  time  until  her  death,  which  happened  on  &c» 
last  past,  continued  to  occupy  said  house,  and  part  of  said 
land,  as  tenant  to  said  W ;  and  that  he  occupied  the 
other  part  of  said  land  ;  and  that  since  the  decease  of 
the  said  M.  C,  the  said  A,  as  administrator  of  her  goods 
and  estate,  hath  entered  into  said  house  and  land,  for 
and  because  the  condition  aforementioned,  to  be  perform* 
ed  by  said  W,  was  broken,  and  hath  continued  posses- 
sion unto  this  time. 

And  the  said  W  further  says,  that  afterwards,  on  &4!* 
last  past,  at  &c«,  he,  in  order  to  redeem  said  house  and 
parcels  of  land,  tendered  and  offered  to  said  A,  admin* 
istrator  of  the  goods  and  estate  of  said  M.  C.  as  afore- 
said, the  sum  of  0 — ,  for  the  payment  of  the  said  sum  of 
0 — y  due  from  him  to  said  A  as  administrator  as  afore- 
said, and  to  secure  the  payment  whereof,  said  house  and 
parcels  of  land  were  conveyed  to  the  said  M.  C.  as 
aforesaid,  and  the  lawful  interest  thereof  then  due,  and 
all  posts  which  said  M.  C,  in  her  lifetime,  and  the  said 
A,  since  her  decease,  had  incurred  about  or  respecting 
said  house  and  parcels  of  land,  and  of  all  sums  of  money 
which  he  had  disbursed  and  expended  in  necessary  re- 
.    pairs,  over  and  above  what  the  rents  and  profits  thereof 
amounted  to,  upon  a  just  computation ;  and  then  and 
there  requested  him  to  accept  the  same,  and  to  deliver 
possession  of  the  premises  to  him,  and  to  discharge  the 
said  mortgage  thereof,   by  release,  quitclaim,  or  some 
other  legal  conveyance.      And  the  said  W  avers,  that 
the  said  sum  of  $ — ,  so  by  him  tendered  to  said  A,  did 
then  and  there  exceed  the  whole  principal  money,  which 
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said  house  and  parcels  of  land  were  conveyed  to  secure 
the  payment  of,  as  aforesaid,  and  all  the  interest  then 
due  thereon,  and  all  costs  which  had  been  incurred  by 
the  said  M.  C.  and  said  A  on  account  of  said  house  and 
parcels  of  land,  or  debt,  together  with  all  sums  of  money 
disbursed  and  expended  by  said  M,  in  her  lifetime,  or 
the  said  A,  or  her  aforesaid  heirs  at  law,  or  any  of  them, 
since  her  decease,  in  repairing  the  fences  or  buildings  ofi 
said  lands,  and  advancing  and  bettering  said  premises, 
over  and  above  what  the  rents  and  profits  thereof,  receiv- 
ed by  her,  in  her  lifetime,  and  the  said  A,  and  her  said 
faeirs  at  law,  after  her  decease,  did  amount  to,  upon  a 
just  computation ;  and  yet  the  said  A,  administrator  as 
aforesaid,  wholly  denies,  and  the  said  B,  C,  &c.,  the 
heirs  at  law  of  said  M.  C.,  deceased,  wholly  deny,  and 
the  said  F  also  doth  deny  the  right  of  redemption  of  said 
premises  to  him  the  said  W  ,*  and  they  continue  to  hold 
him  out  of  the  same ;  to  the  damage  of  him  the  said 
W,  as  he  says,  the  sum  of  ;^3000;  wherefore  he  brings 
this  suit,  and  prays  your  honors  to  consider  his  case  in 
equity,  and  that,  upon  his  producing  and  lodging  in  Court 
all  such  sums  of  money  as  your  honors  shall  find  to  be 
due  to  the  said  A  in  his  said  capacity,  he  may  be  restored 
to  the  title  and  possession  of  the  dwellinghouse  and  par- 
cels of  land,  and  other  buildings  aforesaid.  S.  J.  C, 
Essex  J  Nov.  Term  1 800,  fVittrtdge  v.  Cross  et  «/• 

W.  Prescott. 

■ 

Mortgagor       In  a  case  in  equity,  wherein  the  said  R  complains  and 
•j^Mortga-  ggyg^  ^^^  QQ  ^^^^  being  seised  in  his  demesne,  as  of  fee, 

of  a  dwellinghouse,  parcel  of  land,  and  other  buildings 
thereon,  situate  &c.,  bounded  &.C.,  he  then,  at  S  afore- 
said, by  his  deed  of  bargain  and  sale,  of  that  date,  by 
him  duly  executed  and  acknowledged,  did  bargain,  sell, 
and  convey  in  mortgage  to  the  said  D  [defendantj  the 
said  premises,  to  have  and  to  hold  the  same  to  her,  and 
her  heirs  and  assigns  forever,  upon  this  condition,  that  if 
the  said  R,  his  heirs,  executors,  administrators,  or  assigns, 
should  pay  to  the  said  D,  or  her  executors,  administra- 
tors or  assigns,  the  sum  of  ;^ — ,  with  lawful  interest  there- 
for, in  one  year  from  the  said  date  thereof,  now  past,  ac- 
cording to  the  condition  of  his  bond  given  her  that  same 
day,  then  that  deed,  as  well  as  said  bond,  to  be  void. 
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And  the  said  R  saith^  that  she  there,  on  &c.,  entered 
into  the  said  house  and  land,  for  and  because  the  afore- 
said condition  of  his  said  deed  was  broken,  and  hath  con- 
tinued possession  thereof  to  this  day ;  and  that  he  after- 
wards, on  &c.,  in  order  to  redeem  said  house  and  land, 
tendered  and  offered  to  said  D  the  sum  of  &c*,  for  the 
payment  of  the  sum  then  due  from  him  to  her,  upon  and 
by  virtue  of  said  bond,  for  securing  the  payment  of  which, 
said  house  and  land  were  conveyed  in  mortgage  to  said 
D  as  aforesaid,  and  all  costs  which  she  had  incurred 
about  or  respecting  said  house  and  land,  and  of  all  sums 
of  money  which  she  had  disbursed  and  expended  in  ne- 
cessary repairs,  over  and  above  what  the  rents  and  profits 
thereof  amounted  to,  upon  a  just  computation  ;  and  then 
and  there  requested  her  to  accept  the  same,  and  to  de- 
liver possession  of  the  premises  to  him,  and  to  discharge 
the  said  mortgage  thereof,  by  release,  quitclaim,  or  some 
other  legal  conveyance.  And  the  said  R  says,  that  the 
said  sum  of  &c.,  so  by  him  tendered  to  the  said  D,  did 
then  and  there  exceed  the  whole  principal  and  interest 
then  due  on  and  by  virtue  of  said  bond,  and  which  said 
house  and  land  were  conveyed  to  her,  to  secure  the  pay- 
ment of,  as  aforesaid,  and  all  costs  which  had  been  in- 
curred by  her,  on  account  of  said  house  and  land,  and 
debt,  together  with  all  sums  of  money  disbursed  and  ex- 
pended by  said  D  in  repairing  said  house,  and  the  build- 
ings and  fences  on  said  land,  and  advancing  and  better- 
ing said  premises,  over  and  above  what  the  rents  and 
profits  thereof,  received  by  her,  did  then  amount  to,  upon 
a  just  computation ;  and  yet  she  wholly  denies  the  right 
of  redemption  of  said  premises  to  him  the  said  R ;  and 
she  continues  to  hold  him  out  of  the  same  ;  to  his  dam- 
age, as  he  says,  ;^2000 ;  wherefore  he  brings  this  suit, 
and  prays  your  honors  to  consider  his  case  in  equity,  and 
that,  upon  his  producing  and  lodging  in  court  all  such 
sums  of  money  as  your  honors  shall  find  to  be  due  to  the 
said  D,  he  may  be  restored  to  the  title  and  possession  of 
his  dweliinghouse  and  land  aforesaid.  Whittemore  v. 
Veryy  Nov.  Term^  1801.     See  the  late  statutes. 

W.  Prescott. 
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WiiERSAfl  L  and  S,  by  the  consideratioa  of  our  Court 
^""'Se  Ab-^  of  C.  P.,  holden  al  &c,,  on  &c.,  recovered  judgment  for 


on 


^"wfe,  ^^^  ^"™  ^^  ^ —  damages,  and  costs  of  suit,  taxed  at  $-  , 
cb.  16,  §  4.  against  the  goods  and  effects  of  F.  A.  [an  absconding 
and  absent  debtor]  in  the  bands  of  W,  as  agent  and  trus- 
tee of  said  F.  And  whereas  said  L  and  S  aflerwardA,  at 
&c.,  on  &c.,  purchased  out  of  the  clerk's  office  of  our  said 
court,  our  writ  of  execution  upon  that  judgment,  in  due 
form  of  law,  returnable  into  said  court  then  next  to  be 
holden  at  &c,  directed  to  the  sheriff  &c.,  comdiandiDg 
him  to  serve,  execute,  and  return  the  same,  according  to 
the  precept  thereof.  And  whereas  the  said  writ  of  exe- 
cution was  afterwards,  at  &c.,  on  the  same  day,  deliver- 
ed to  one  Y,  then  and  ever  since  one  of  our  deputy-sher- 
iffs for  said  county  of  fee.,  who  thereafterwards,  on  the 
same  day,  required  the  said  W  to  discover,  expose,  and 
subject  the  goods,  effects,  and  credits  of  the  said  F,  in 
bis  hands,  to  be  taken  in  execution  for  the  satisfaction  -of 
the  said  judgment,  which  the  said  W  then  and  there  re- 
fused to  do ;  whereupon  the  said  Y  returned  the  said 
'  execution  into  our  Court  of  C.  P.,  holden  at  &c.,  on  &c., 
and  returned  thereon,  that  he  had  made  diligent  search 
after  the  goods,  chattels,  rights,  and  credits  of  the  said 
F,  whereon  to  levy  the  said  execution,  and  could  not  find 
in  his  precinct,  nor  in  the  hands  of  said  W,  nor  would 
the  said  W  show  or  disclose  any  to  him,  whereon  to 
levy  the  said  execution ;  by  means  of  all  which,  the  said 
L  and  S  are  in  danger  of  losing  all  benefit  from  said 
judgment,  so  recovered  as  aforesaid ;  and  having  suppli- 
cated us  to  grant  a  remedy  in  that  behalf;  willing,  there* 
fore,  that  justice  be  done  to  all  our  citizens,  we  com- 
mand you  that  you  make  known  to  the  sard  W,  if  he 
may  be  found  in  your  precinct,  that  he  appear  before  out 
justices  of  our  Court  of  C.  P.  &c.,  to  answer  to  the  said 
L  and  S,  and  show  cause,  if  any  he  hath,  why  judgment 
should  not  be  entered  up  against  him,  for  the  said  sum, 
as  of  his  own  proper  goods  and  estate,  and  execution  be 
thereupon  awarded  accordingly.  And  have  you  there 
this  writ  &c.     Witness  &c.  Parsons. 

Note.     The  part  between  crotchets  may  be  omitted  under  the 
Trustee  Act. 
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Whereas  F,  of  &c.,  as  adramistrator  of  the  goods,  chat-  sdre  &• 
tels,  rights,  and  credits  of  S,  late  of  &c.,  not  administered- ^JJ;^ 
upon  by  R,  former  administrator  thereon,  before  the  jus-  trator  ^ 
tices  of  our  Court  of  C.  P.,  holden  on  &c.,  at  &c.,  by  the  ^f^^. 
consideration  of  said  justices,  recovered  judgment  against  *<>'  ^^^ 
the  goods  and  estate  of  D,  late  of  &€.,  testate,  ia  the  ^ 
hands  of  H9  as  he  was  executor  of  the  last  will  and  testa- 
ment of  the  said  D,  for  the  sum  of  $ —  damages,  and  also 
j^— «-  for  costs  and  charges,  by  him  about  his  suit  in  that 
behalf  expended,  as  to  us  appears  of  record  ;  and  although 
judgment  thereof  be  rendered  as  aforesaid,  yet  execution 
of  the  said  damages  and  costs  doth  yet  remain  to  be 
made.     And  the  said  F,  in  his  said  capacity,  on  &c., 
sued  out  his  writ  of  execution,  in  due  form  of  law,  on  the 
same  judgment,  against  the  goods  and  estate  of  the  said 
D  in  the  hands  of  the  said  H,  returnable  into  the  clerk's 
office  of  the  said  court,  within  three  months  then  next 
ensuing;  and  delivered  the  same  on  the  same  day,  at 
&c.,  i(y  be  duly  served,  to  W,  then  and  ever  since  one  of   • 
the  constables  of  the  said  town  of  &c.,  and  who  there, 
on  &c.,  made  return  accordingly  of  the  same  writ  of  ex- 
ecution, into  the  said  office,  in  the  words  and  figures  fol- 
lowing, viz.  "  Essex,  B ,  January   16,  1796.     By 

virtue  of  this  precept,'  I  have  made  diligent  search  and 
inquiry,  and  cannot  find  any  goods  or  estate  of  the  said 
D,  the  testator  within  named.  And  so  I  return  this  ex- 
ecution in  no  part  satisfied ;"  and  signed  the  same  with 
his  the  said  Ws  christian  and  surname,  and  the  addition 
of  his  said  office.  And  the  said  F,  the  said  administra- 
tor, thereupon  hath  made  suggestion  to  us,  that  the  said 
H  hath  wasted  the  goods  and  estate  of  the  said  D,  the 
testator;  whereof  the  said  F,  the  said  administrator,  hath 
made  application  to  us  to  provide  a  remedy  for  him  in  that 
behalf.  Now,  to  the  end  that  justice  be  done,  we  com- 
mand you  that  you  make  known  unto  the  said  H,  that 
he  be  before  our  justices  of  our  said  Court  of  C.  P.,  to  be 
holden  at  &c.,  on  &c.,  to  show  cause,  if  any  he  has, 
wherefore  the  said  F  ought  not,  in  said  capacity,  to  have 
his  execution  against  him  the  said  H,  for  his  damages 
and  costs  aforesaid ;  and  further  to  do  and  receive  what 
our  said  court  shall  then  and  there  consider.  And  then 
and  there  have  you  this  writ,  with  your  doings  therem. 
Hereof  fail  not.    Witness,  &c.  Dai^e. 
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.  NoTB.  A  Scire  Facias  is  a  judicial  writ,  and  mast  pursue  the  na- 
ture of  the  judgment.  Therefore,  when  the  judgment  is  against  two. 
Scire  Facias  m^8t  be  so  also.    2  Salk.  598,  (1st  edition.) 

Scire  facias      Whereas  R,  of  &c.,  before  our  justices  &€.,  by  the 
^Utai^^  consideration  of  our  said  justices,  recovered  against  the 
tor,  on  sue-  estate  of  G,  late  of  &c.,  in  the  hands  and  under  the  ad- 
w^?^    ministration  of  S,  of  &c.,  administrator  &c.,  for  the  sum 
rconciae    ^f  ^ — ^  [q^  eosts  and  charges  &c. ;  and  although  judgment 
^™         be  thereof  rendered,  and  execution  accordingly  granted 
thereon,  yet  the  same  is  returned  by  N,  then  and  ever 
since  a  deputy-sheriff  of  &lc.<,  that  he  had  made  diligent 
inquiry  for  the  estate  of  the  said  G,  in  the  hands  of  the 
said  S,  but  could  find  no  estate  in  his  hands  to  satisfy 
the  said  execution ;  and  so  he  returned  the  same  in  no 
part  satisfied.     And  whereas  the  said  R,  by  his  petition 
to  our  inferior  court  &c.,  held  &c.,  suggested  that  the 
said  S  had  wasted  the  said  estate  of  the  said  G;  to  the 
value  of  the  sQms  aforesaid,  and  sufficient  to  satisfy  the 
-    same,  and  prayed  that  a  writ  of  scire  facias  might  issue 
against  him,  to  show  cause,  if  any  he  have,  why  execu- 
tion should  not  be  awarded  against  his  own  estate.,  and 
for  want  thereof,  against  his  body,  for  the  sums  aforesaid ; 
which  our  said  court  ordered  accordingly.     Now  to  the 
end  &c.  R.  Dana. 

Scire  facias  Whercas  A,  of  &c.,  by  the  consideration  of  our  jus- 
^^^  tices  of  our  Court  of  C.  P.,  holden  at  &c.,  on  &c.,  with- 
in and  for  &ic.y  recovered  judgment  against  E,  of  Slc, 
for  the  sum  of  0 —  damages,  and  $ —  costs  of  suit; 
whereof  the  said  £  is  convicted,  as  appears  to  us  of  re- 
cord ;  and  judgment  thereof  was  given ;  and  execution 
for  the  damages  and  costs  aforesaid,  in  due  form  of  Jaw, 
was  granted  thereon,  to  the  said  A,  bearing  date  the  &c., 
directed  to  the  sheriff  of  &c.,  and  returnable  into  our 
Court  of  C.  P.,  to  be  holden  at  &c.,  within  &c.,  on  &c., 
which  said  writ  was  thereafterwards  committed  to  G, 
then  and  ever  since  a  deputy-sheriff  of  &c.,  to  be  exe- 
cuted and  returned  according  to  law.  And  afterwards, 
viz.  on  &c.,  at  &c.,  the  said  G  made  return  of  the  same 
writ  of  execution  into  our  said  Court  of  C.  P.,  holden  at 
"  &c.,  on  &c«,  with  his  indorsement  thereon,  in  the  words 

and  figures  following  [here  insert  the  return]^  ^s  by  the 
writ  of  execution,  now  on  file  in  the  clerk's  office  of  our 
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said  cdont,  of  record  appears.   And  the  said  A  avers^  that 
the  said  £  bath  avoided^  apd  that  the  same  judgmeDt 
remains  in  full  force,  not  satisfied,  reversed,  or  annulled ; 
and  whereas,  heretofore,  when  the  said  £  was  taken  bj 
the  original  writ,  on  which  said  judgment  was  given,  vit, 
on  &c.,  at  &c,,  S  of  &c.,  by  his  bond  to  our  sheriff  of 
&c.,  uitder  his  hand  and  seal  duly  executed,  then  and 
there  became,  and  was  bail  and  surety  for  the  said  £^ 
opon  the  said  original  writ,  not  only  for  the  said  £'s  ap- 
pearance at  the  court  to  which  the  said  writ  was  return- 
able, and  answering  to  the  said  A,  in  his  plea  therein  de- 
clared ;  but  also  for  the  said  £'s  abiding  the  final  judg-^ 
ment  thereon,  and  not  avoiding;  as  by  the  bail-bond, 
bearing  date  the  &c.,  in  court  to  be  produced,  appears  : 
nevertheless,  the  said  £  did  not  appear  at  our  said  court, 
when  and  where  the  same  original  writ  was  returnable  ; 
nor  did  he  answer  to  the  plea  of  the  said  A,  therein  de* 
dared  against  him ;  nor  has  he  any  way  abided  or  per- 
formed the  judgment  aforesaid  of  our  said  court  thereon  ; 
but  bath  avoided,  and  a  return  of  non  est  inventus  hath 
be^n  duly  made  on  the  writ  of  execution  issued  against 
him  on  said  judgment  as  aforesaid ;  and  the  same  re- 
mains wholly  unsatisfied,  as  we  have  heard  from  the  sug- 
gestion of  the  said  A ;  and  he  hath  supplicated  us  to 
provide  remedy  for  him  in  this  behalf;  and  we,  willing 
that  justice  be  done  in  the  premises,  command  you  that 
you  make  known  to  the  said  S,  that  he  be  before  our 
justices  of  our  Court  of  C.  P.  to  be  holden  at  &c.,  with- 
in &c.,  on  &c.,  then  and  there  to  show  cause  (if  any  he 
have)  why  the  said  A  should  not  have  his  execution 
against  said  S,  for  his  damages  and  costs  aforesaid,  and 
further  to  do  and  receive  what  our  said  court  shall  then 
and  there  consider  concerning  him,  in  this  behalf;  and 
•  then  and  there  have  you  this  writ  &c.     Witness  &c. 

Whereas  R,  of  &c.,  before  our  justices  of  our  Inferior  The  same. 
Court  of  C.  P.,  holden  at  &c.,  on  &c.,  by  the  considera-  fo^**^**" 
tion  of  our  said  justices,  recovered  against  I,  of  &c.,  the 
sum  of  $ — ,  and  also  $ —  for  costs  and  charges,  by  him 
about  his  suit  in  that  behalf  expended  ;  whereof  the  said 
I  is  convict,  as  to  U3  appears  of  record ;  and  although^ 
judgment  be  thereof  rendered,  and  our  writ  of  execution 
thereupon  issued,  on  &c.,  directed  to  the  sheriff  of  &e., 
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which  was  afterwards  duly,  delivered  to  H,  then  and  ever 
since  a  deputy-sheriff  of  the  same  county,  to  he  executed 
according  to  law ;   yet  the  said  I  hath  not  abode  the 
judgment  aforesaid,  but  ever  since  the  giving  of  the  same, 
hath  avoided,  so. that  he  could  not  be  found;  and  the 
aforesaid  deputy-sheriff  hath  returned  upon  the  said  writ, 
into  our  said  court,  held  at  &c.,  on  &c.,  w^hen  and  where 
the  same  writ  was  returnable,  that  ^here  insert  the  re- 
turn'] ;  and  so  returned  it  in  no  part  satisfied  ;  and  the 
said  R  saith,  that  the  judgment  aforesaid  is  still  alto- 
gether unsatisfied,  and  remains  in  full  force  ;  whereof  the 
said  R  hath  supplicated  us  to  provide  remedy  for  him  in 
this  behalf.     Now,  to  the  end  that  justice  be  done,  we 
command  you  to  make  known  unto  L.,  of  &c.,  who  was 
bdil  and  surety  for  the  said  I  upon  the  original  process, 
whereupon  the  judgment  aforesaid  was  given,  not  only 
for  his  appearance  to  answer  the  plaintiff  upon  the  pro- 
cess aforesaid,  but  also  for  his  abiding  the  judgment  of 
said  court,  that  should  be  given  thereon,  that  he  be  before 
our  justices  &c.,  to  show  cause,  if  any  he  have,  where- 
fore the  said  R  should  not  have  judgment  and  execution 
&c«  las  before].  R.  D^na. 
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Petition  by      To  the  Hon.  &c.  H*  T.  wife  of  B.  T.  late  of  &c., 
feme  CO-    mariner,  respectfully  represents,  that  the  said  B.  T.  hath 
cenae^io     absented  himself  from  this  commonwealth,  and  hath  de- 
lato'her**  scrtcd  his  Said  wife,  and  hath  not  made  any  provision  for 
husband     the  support  and  maintenance  of  herself  or  of  her  child 
sertod^heri  which  she  has  had  by  the  said  B.  T. ;  that  the  said  B.  T. 
and  the  said  H .  T.  are  seised  in  fee,  in  her  right  of  the  real 
estate  following,  viz.  &c. ;  wherefore  the  said  H.  T.  prays 
this  honorable  court  to  empower  and  enable  her,  during 
the  absence  of  her  said  husband  from  this  commonwealth, 
in  her  own  name,  to  make  and  execute  any  contract, 
either  under  seal  or  otherwise,  and  by  deed  to  sell  and 
convey  all  her  interest  in  said  real  estate,  and  to  com- 
mence, prosecute,  and  defend  any  suit  in  law  or  equity 
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to  final  judgment  in  the  same  manner,  as  folly  and  to  all 
intents  and  purposes,  as  if  she  was  sole  and  unmarried, 
according  to  the  statute  in  such  case  made  and  provided 
&c. 

To  the  Hon.  the  Justices  &c.  H.  P.  of  &c.,  gentle-  ^^^^ 
man,  administrator  of  the  goods  and  estate,  which  were 
of  £.  D.,  late  of  &c.,  Esq.,  deceased,  intestate,  respect- 
fully represents,  that  the  debts  due  from  the  estate  of  the 
said  intestate,  amount  to  $ —  more  than  all  his  personal 
estate ;  that  the  said  intestate  died  seised  of  the  real 
estate  hereinafter  described,  viz.  &c. ;  he  therefore  prays 
that  he  may  be  licensed  and  authorized  to  sell  and  con- 
vey so  much  of  the  real  estate  of  the  said  deceased,  as 
will  raise  the  said  sum  of  0 — ^  with  incidental  charges, 
under  such  regulations  as  are  provided  by  law  &c. 

To  the  Hon.  &c.     H.  P.  of  &c.y  gentlemsln,  guardian  By  mrdi- 
of  E.  D.  of  &c.,  a  person  non  compos  mentis,  respectfully  ^^ 
represents,  that  the  said  E.  D.  is  seised  of  real  estate  in  campoa 
M  aforesaid,  of  the  value  of  $ —  and  personal  estate  of 
the  value  of  j^ — ;  that  the  said  E.  D.  is  living  at  a  great 
expense ;  and  has  already  incurred  debts  to  the  amount 
of  $ — ;  and  that  the  income  of  the  said  estate  is  not  3ufB- 
cient  to  support  the  said  £.  D.     The  said  petitioner 
therefore  prays,  that  he  may  be  licensed  and  empowered 
to  sell  and  convey  all  the  real  estate  of  the  said  E.  D. 
upon  giving  bonds  according  to  law  &c. 

To  the  Hon.  &c.  A.  B.  of  &c.,  gentleman,  guardian  By  goudi* 
of  W.  X.  and  Y.  Z.,  minors,  and  children  of  M*  N".,  late  ^'^' 
of  &c.  Esq.,  deceased,  respectfully  represents,  that  the 
said  minors  are  seised  in  fee  simple,  each  of  one  undivid- 
ed third  part  of  a  certain  lot  of  land,  situate  &c.,  bounded 
and  described  as  follows,  viz.  &c. ;  that  it  would  be  for 
the  benefit  of  the  minors,  that  all  their  interest  in  said 
estate  should  be  disposed  of,  and  the  proceeds  be  put  out 
and  secured  to  them  on  interest ;  he  therefore  prays  this 
honorable  court  to  authorize  some  suitable  person  or  per- 
sons to  sell,  and  by  good  and  sufficient  deeds  tp  convey 
alt  the  estate  of  the  said  minors,  such  person  or  persons 
giving  bonds,  and  observing  the  rules  and  directions  of 
law  in  such  cases  made  and  provided  ^c. 


noff. 
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COMPLAINTS. 


For  aifir-  CoMFLAiNT.  £ssex  ss.  To  the  honorable  the  Court 
j2j^^  of  &c.  complains,  A.  A.  of  &c.,  against  D.  D.  of  &c.,  for 
iecftuie  that  he,  the  said  A.  A.  before  T^  H.  Esq.,  one  of  the 
(ongii^  justices  &c«,  on  &c.,  recovered  judgment  against  the 
deft.)  hath  gaM  D.  D.  for  the  sum  of  j^—  damages  and  costs  of  suit, 
cutedhis    from  which  judgment  the  said  D.  D.  appealed  to  this 


a^gmi^S  court,  and  recognised  to  prosecute  such  appeal,  but  has 
of  JusticA  failed  so  to  do ;  wherefore  the  said^  A.  A.  prays  affirma- 
Pe^.       tion  of  said  judgment,  with  additional  damages  and  costs. 

S.  Sewall. 

Foraffir-  CoMPLAiNT.     Suffolk  SS.  To  the  honorable  the  Court 

kd^cnt,  of  ^c-    A*  A.  of  &c.,  complains  that  at  a  court  of  &c., 

because  '  held  at  &c.,  on  &c.  last,  within  and  for  the  said  county 

(orfginai  of  &c.,  he  Tccovered  judgment  against  D.  D-  of  &c.,  for. 

S)V***^  the  sum  of  ^ —  and  costs  of  suit,  from  which  judgment 

cuted  hia  the  said  D.  D.  appealed  to  this  honorable  court  and  re- 

thJjud^^™  cognised  to  prosecute  the  same,  but  failed  so  to  do ; 

ment  of  whereforc  the  complainant  prays  affirmation  of  said  judg- 

^ommon  j^^^^^  yf\\\i  additional  costs.                B.  Hitchborne. 

For  coats  CoMPLAiNT. ,  Essex  ss.     To  the  hoQOTable  the  jus- 

^^ds  ^ices  of  the  Court  of  &c.,  complains  iic.  k.K.v.  D.  D., 

hath  not  for  that  he  the  said  A.  A.  was  summoned  at  the  suit  of  the 

action  at  Said  I>.  D.  to  appear  in  this  court  at  the  term  aforessdd, 

Comiion  ^^^  ^^®  ^^^^  ^*  ^'  ^^^  failed  to  enter  his  said  action,  and 
Plead,  Jias  discontinued  the  same ;  wherefore  the  said  A.  A. 
defelTd^t   prays  judgment  for  his  costs  in  this  behalf  sustained. 

wag  served  S.  SeWALL^ 

with  a 

■ummoiia.  CoMPLAiNT.  Suffolk  ss.  To  the  honorable  the  Court 
For  costs,  of  &c.  A.  A.  of  &c.,  complaius,  that  on  &c.,  your  com- 
pfi^i^  plainant  being  then  resident  at  said  &c.,  was  arrested  by 
d*hi«  ^'^""^"^  ®f  '*^  ^'"^  issuing  from,  duly  returned  to,  and  on 
action,       the  filcs  of  Said  court,  and  your  complainant  was  thereby 

dSec^Mt   ^"^''S^^  ^^  g^^^  ^^^^  ^^^  h^s  appearance  to  answer  to  D.  D. 

was  arrest-  of  &c.,  in  a  plea  of  the  case,  as  appears  by  the  files  of 

*^*  this  court ;  at  which  time  the  said  D.  D.  neglected  to 

enter  his  said  action ;  wherefore  your  complainant  prays 

judgment  against  the  said  D.  D.  for  his  costs,  by  reason 

of  the  non-entry  of  the  said  D.  D.  of  his  writ  aforesaid. 

B.  HiCHBORNE. 


SUPPLEMENT. 


DECLARATIONS    FOR    LIBfiLS. 

For  that  whereas  the  plaintiff,  at  the  time  of  writing  For  a  libel 
and  publishing    the  several  false,  scandalous,   and  de-  ^UmaHog 
famatory  words,  hereinafter  mentioned,  had  been  and  ^^'^ 
was  a  merchant,  and  sought  his  living  by  buying  and 
selling,  and  had  always  conducted  himself  with  fairness 
and  punctuality  towards  his  creditors ;  and  till  then  had 
never  been  suspected  of  bankruptcy,  insolvency,  or  any 
fraudulent  intention,  and  always  had  been,  and  then  was, 
in  good  circumstances,  credit,  and  esteem,  viz.  at  &c. 
aforesaid ;  yet  the  said  D,  well  knowing  the  premises,  but 
envying  the  happy  condition  of  the  plaintiff,  and  mali- 
ciously contriving  and  intending  to  degrade  and  injure 
the  plaintiff,  in  his  good  name  and  credit  in  his  business 
aforesaid,  and  to  cause  him  to  be  reputed  as  worthy  of 
no  credit,  and  also  to  prejudice  and  injure  the  plaintiff 
with  one  M*  H.,  a  trader  at  &c«,  who  for  a  long  tin^e 
had  dealt  with,  and  was  then  dealing  with  the  plaintiff, 
in  the  way  of  his  trade  ;  and  to  induce  the  said  M.  H. 
to  leave  off  dealing  with  the  plaintiff^  on  &c.^  at  &c*, 
did  falsely  and  maliciously,  write  and  publish  a  certain 
scandalous  and  malicious  libel  of  and   concerning  the 
plaintiff,  in  his  aforesaid  business,  in  the  form -of  a  letter 
directed  to  the  said  M.  H.,  containing  therein  this  false, 
scandalous,  malicious,  and  defamatory  matter  following,    ' 
of  and  concerning  the  plaintiff,  in  his  business  aforesaid ; 
*^  Sir,  you  (meaning  the  said  M.  H.)  will  be  surprised  to 
see  a  stranger  write  to  you  {meaning  the  said  M.  jF/.), 
but  as  I  (meaning  himself  the  said  D)  have  no  other  view 
but  doing  as  I  (again  meaning  himself  the  said  D)  would 
be  done  by,  therefore  as  I   (again  meaning  himself  the 
said  D)  believe  you  (again  meaning  the  said  M.  H.) 
are  a  fair  trader,  tfaeretore  cannot  see  you  (meaning  the 
said  M.  H.)y  wronged  without  letting  you  (again  mean- 
ing the  said  M.  H.)  know  it,  for  I  (again  meaning  Mm- 
self  the  said  D)  am  told  you  (meaning  the  said  M.  H.) 
have  large  dealings  with  one  S.  W.  (meaning  the  plain- 
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tiff)i  and  he  {meaning  the  said  plaintiff)  was  a  bank- 
rupt some  years  before  (meaning  before  the  wriiing  and 
publishing  of  the  said  libel),  and  never  could  get  bis 
(meaning  said  plaintiff  ^s)  certificate  ;  so  all  that  he 
(meaning  the  said  plaintiff)  has  or  deals  for,  is  his 
(meaning  the  plaintiff^ s)  former  creditors'  right,  and  be 
(meaning  the  plaintiff)  has  not  been  in  business  aboFe 
three  quarters  of  a  year,  and  now  is  joined  with  his 
(meaning  the  plaintiff  h)  brother  (meaning  one  G.  W.)j 
and  J.  M.  (meaning  one  J.  M.)j  and  they  (meaning  the 
said  plaintiff,  G.  W.  and  /.  M.)  get  all  the  credit  they 
(meaning  the  said  plaintiff,  G.  W.  and  J.  M.)  can,  by 
one  (meaning  one  of  the  three  last  mentioned  persons) 
recommending  another  (meaning  another  of  those  three 
last  mentioned  persons),  and  they  (meaning  the  said 
plaintiff,  G.  tV.  and  /.  M.)  are  arrested  every  day,  &c. 
&c. ;  to  bail  one  another  and  pay  nobody,  so  now  I 
(meaning  himself  the  said  D)  have  done  my  (meaning  his 
the  said  D^s)  part,  and  if  you  (meaning  the  said  M.  H.) 
are  not  the  man  it  (meaning  me  said  letter  or  libel)  was 
designed  for,  pray  burn  it  (meaning  the  said  letter  or  li- 
bel), and  if  you  (meaning  the  said  M.  H.)  take  the 
hint,  burn  it  (meaning  the  said  letter  or  libel),  for 
the  writer  (meaning  the  writer  of  the  said  letter  or 
libel)  is  neither  to  get  nor  lose  by  it ;  so  farewell." 
And  the  said  D,  on  the  same  day,  at  &c.  aforesaid, 
wrongfully,  falsely,  and  maliciously  sent  the  said  libel  in 
the  form  of  a  letter,  unto  the  said  M.  H.,  and  the  same 
was  by  reason  thereof,  received  and  read  by  the  said 
M.  H.,  as  thereby  published  by  the  said  D  to  the  said 
M.  H. ;  by  means  of  the  writing  and  publishing  of  which 
said  false,  scandalous,  malicious,  and  libellous  matters, 
the  plaintiff  is  not  only  much  hurt  and  prejudiced  in  his 
good  name,  credit,  and  esteem  in  his  aforesaid  business, 
but  also  is  fallen  into  great  discredit  amongst  his  credi- 
tors, and  other  worthy  persons,  with  whom  he  had  dealt 
and  traded  in  his  aforesaid  business,  and  of  whom  the 
plaintiff  was  accustomed  to  buy  goods  and  merchandise 
on  credit,  without  ready  money ;  and  especially  the  said 
M.  H.,  insomuch  that  those  creditors  and  other  persons, 
and  especially  the  said  M.  H.,  on  occasion  of  the  writ- 
ing and  publishing  of  the  said  libel,  have  altogether  re- 
fused, and  still  do  refuse  to  buy  or  sell,  or  have  anything 
to  do  with  the  plauaitiff  in  his  business  aforesaid,  &c. 
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In  a  plea  of  Trespass  on  the  Case,  for  that  whereas  ForauiML 
the  said  S  now  is,  and  from  the  time  of  her  birth  hitherto  buid'lmd 
has  been,  a  good,  pious,  virtuous,  and  honest  subject  of  ^>^«^*/<>' 
this  commonwealth,  and  has  always,  during  all  the  time  Om*^ 
aforesaid,  behaved  and  governed  herself  as  such ;  and,  ^^§^1 
until  the  time  of  the  writing  and  publishing  of  the  false,  bood,  kc 
scandalous,  and  malicious   libel  hereinafter  mentioned, 
has  always  been,  and  was  always  reputed  and  esteemed, 
among  all  her  neighbors  and  divers  other  good  and  wor- 
thy citizens  of  this  commonwealth,  to  be  a  person  of 
good  name,  fame,  credit,  and  reputation,  to  wit,  at  said 
N ;  and  she,  the  smd  S,  has  never  been  guilty,  nor,  until 
the  time  of  the  writing  and  publishing  of  the  said  false, 
scandalous,  and  malicious,  libel,  suspected  to  have  been 
guilty  of  slander  or  lying,  or  of  any  other  such  hurtful 
and  noxious  crime,  or  of  any  grossly  base  and  immoral 
conduct ;  and  the  said  W,  and  S  his  wife,  before  the 
time  of  the  writing  and  publishing  of   the  said   false, 
scandalous,  and  malicious  libel,  were  used  to  live  quiet- 
ly and  happily  together,  and  to  enjoy  great  happiness 
in  their  married  state ;  yet  the  said  D,  well  knowing  the 
premises,  but  contriving   and  maliciously   intending  to 
prejudice,  degrade,  and  injure  the  said  S,  in  her  aforesaid 
good  name,  fame,  credit,  and  reputation,  and  to  hold  up 
and  expose  her  to  public  infamy  and  disgrace,  contempt 
and  hatred,  and  to  disturb  and  destroy  the  domestic 
peace  and  happiness  of  the  said  S,  in  her  family,  and 
also,  to  Isubject  her  to  the  pains  and  penalties,  by  the 
laws  of  this  commonwealth,  made  and  provided  against, 
and  inflicted  on  persons  guilty  of  slander  or  lying,  or  oth- 
er grossly  base  and  immoral  conduct,  did  on  &c.,  at  &C, 
falsely,  maliciously,  and  scandalously,  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a 
certain  false,  scandalous,  and  malicious  libel,  of  and  con- 
cerning the  said  S,  containing  therein  the  false,  scanda- 
lous, defamatory,  and  opprobrious  matter  following,  of 
and  concerning  the  said  S ;  that  is  to  say,  ^<  To  all  whom 
it  may  concern.     A  few  plain  truths  and  undeniable  facts. 
S.  D.  (meaning  the  above  named  5,  wife  of  W.  Z).,  of 
^c.)   has    made   and  propagated,   and  still   persists  in 
publishing  an  absolute  lalsehood  respecting  me  (meaning 
himself  the  said  D),  viz.  that  while  resident  at  N,  I 
(meaning  himse^  the  said  D)  punished  my  servant-girl 
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for  lying)  by  tying  ber  tcmgue  to  her  toe  witb  a  thread 
or  cord ;  I  (meaning  himself  the  said  D)  bave  been  ad« 
vised   by   sevend  of  my  friends,  to  bring  this  obnox* 
ious  woman  (tiieaning  the  said  S)  to  .merited  and  ex* 
emplary  justice  (meaning  thereby,  thcU  the  said  S  was 
iiaUe  and  ouglU  to  be  punished  for  the  crimes  of  lying 
and  slander)  ;  accordingly  I  (meaning  himself  the  said 
T)  have   intended    and    threatened    to   prosecute   her 
(meaning  the  said  S)y  and  stili  hold  myself  (meaning 
himself  the  said  D)  in  readiness  to  do  it  (meaning  to 
prosecute  the  said  S),  provided  my  friends  (meaning  his 
the  said  D^s  friends)  shall  not  think  the  following  rea- 
sons for  declining  a  prosecution  sufficient  and  satisfactory. 
1st.  Said  S  (meaning  the  said  S.  D.)  can  be  proved  a 
gross  and  common  liar  and  slanderer,  in  various  other 
instances,  in  which  there  appears  to  have  been  no  reason, 
provocation,  or  temptation  to    influence  her  (meaning 
the  said  S^s)  fal^e  and  scandalous  tongue  (^rt/ter  mean* 
i»g  and  insinuating  thereby,  that  the  said  S,  before  the 
time  of  the  writing  and  publishing  of  the  said  libels 
had  been^and  was  frequently  and  repeatedly,  gniliy  of 
the  base  and  atrocious  crimes  of  lying  and  slander^ 
and  that  she  the  said  S,  had,  before  that  time,  falsely, 
maliciously,  and  wickedly,  slandered  and  defamed  the 
character  of  him,  the  said  T,  and  the  character  of 
divers  other  persons).     2nd.  Her  (meaning  the  said 
S^s)  character  and  conduct,  in  other  respects,  are  gross- 
ly base  and  immoral  (meaning  and  insinuating  thereby, 
that  the  said  S,  before  the  time  of  the  writing  and  pub- 
lishing  of  the  said  libel,  had  been  guilty  of  divers  gross 
and  base  crimes  and  vices,  other  than  and  besides  the 
aforesaid  crimes  of  hfing  and  slander,  and  that,  in  her 
conduct  and  behavior,  she  was  not  influenced  nor  gov^ 
erned  by  any  just  sentiments  or,  principles  of  religion, 
morality,  or  honor).     Hence  3d,     I  (meaning  himself 
the  said  7^  think  it  dishonorable  to  appear  as  a  party 
in  a  legal  process  with  one  (meaning  the  said  S),  whose 
character  is  thus  infamous  and  contemptible  (meaning 
and  insinuating  thereby,  that,  by  reason  of  the  several 
crimes^  vices,  matters  and  things  which  he  the  said  T 
had  so,  as  aforesaid,  falsely  and  maliciously,  charged  and 
alleged  against  her,  the  said  S,  above  in  the  said  libel, 
the  character  and  reputation  of  her  the  said  S^  was  and 


SUPPLEMENT.  686 

had  became  infamous  and  eontemptible)^  If  any  per-- 
son  or  persons  wish  to  know  particularly  the  foaiMlation 
of  this  statement  (meaning  the  several  matters  and  things- 
there  above  in  the  said  libel  contained^  as  aforesaid), 
by  calling  on  me  (meaning  himself  the  said  D),  they 
(meaning  such  last  mentioned  person  or  persons)  shall 
be  furnished  with  full  and  unquestionable  demonstration 
of  the  truth  of  the  above  facts :  (meaning  thereby  and  in-- 
sinuatingy  that  the  said  S  had  actually  been  guilty  of 
the  said  atrocious  crimes  of  lying  and  slander,  and  of 
the  said  divers  other  gross  and  base  crimes  and  vices). 
If  the  abovenamed  infamous  woman  (meaning  the 
said  Sj  and  further  meaning  and  insinuating  thereby; 
that  she,  the  said  S,  was  of  an  infamous  character  and 
reputation),  or  any  of  her  (meaning  the" said  S^s)  belov- 
ed friends  and  privy  counsellors,  shall  consider  the  above 
representation  (meaning  the  several  matters  and  things 
thereabove  in  the  said  libel  contained  as  aforesaid)  as  un- 
founded, I  (meaning  himself  the  said  D)  pledge  myself 
(meaning  the  said  D)  to  support  it,  whenever  legally 
called  to  do  so :  (meaning  thereby  and  insinuating,  that 
the  said  S  had  actually  been  guilty  qftlie  said  atrocious 
crimes  of  lying  and  slander,  and  of  divers  other  gross 
and  base  crimes  and  vices,  and  that  he,  the  said  D, 
could  prove  that  she  the  said  S  had  been  guilty  thereof  as 
aforesaid).  Regard  to  the  cause  of  truth,  which  always 
sujBfers  by  the  forky  tongue  of  falsehood,  a  proper  res- 
pect to '  my  own  (meaning  his  the  said  D^s)  character, 
peace,  and  usefulness,  and  tenderness  for  the  good  name 
of  those,  who  have  already  suffered,  and  of  others  who 
are  equally  liable  to  suffer  by  the  unprovoked  malice  and 
brazen  impudence  of  this  common  liar  (meaning  the 
said  S,  and  thereby  further  meaning  and  insinucUing, 
that  the  said  S  had,  before  the  time  of  the  writing  and 
publishing  of  the  said  libel,  falsely,  maliciously,  and 
wickedly  slandered  and  defamed  the  character  of  divers 
persons,  and  that  she  was,  and  frequently  had  been, 
guilty  of  the  crimes  of  lying  and  slander),  are  my 
(meaning  his  the  said  D^s)  apology  for  this  publication 
of  her  (meaning  the  said  S^s)  true  character :  (further 
meaning  thereby  and  insinuating,  that  the  said  S  had 
been  actually  guilty  of  the  said  atrocious  crimes  of  ly- 
ing and  slander,  and   of  the  said  divers   other  gross 
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and  base  crimes  and  vices).  S.  T.  8cc. — P.  S.  If  aaj 
.  difficulty  should  appear  in  reconciling  the  aboTe  charac- 
ter of  S.  D.  (meaning  the  several  matters  and  things^ 
there  above  in  the  said  libel  contained  as  aforesaid,  of 
and  concerning  the  said  S)  with  *  the  verbal  recommen- 
dation I  (meaning  himself  the  said  D)  gave  her  (mtan-- 
ing  the  said  S)  when  she  (meaning  the  said  S)  left  my 
(meaning  his  the  said  D^s)  employ,  the  solution  is, 
that  her  character  (meaning  the  said  S^s  character)  has 
become  thus  notoriously  obnoxious  since  her  (meaning 
the  said  S^s)  connexion  with  W«  D.  (meaning  the 
above  named  W.  />)•  It  is  presumed,  that  enough  is 
here  said,  to  satisfy  the  candid  and  unprejudiced.  With 
regard  to  persons  of  an  opposite  temper,  it  is  neither  my 
(meaning  his  the  said  T^s)  object  nor  hope  to  satisfy 
them  in  this  or  anything  else."  And  the  said  D  there- 
afterwards,  on  &c.,  wrongfully,  falsely,  and  maliciously, 
sent  and  delivered,  and  t^aused  to  be  sent  and  deliver- 
ed, the  libel  aforesaid,  unto  one  E.  O.,  in  &c.,  and  the 
same  libel  was,  by  means  of  such  sending  and  delivery 
thereof,  received  and  read  by  the  said  O,  and  by  divers 
other  persons,  z&  thereby  published  by  the  said  D  to  the 
said  O,  and  to  the  said  other  persons ;  by  means  of  the 
writing  and  publishing  of  which  said  false,  scandalous, 
and  malicious  libel  and  libellous  matters  by  the  said  D, 
of  and  concerning  the  said  S,  she  the  said  S  is  greatly 
prejudiced,  degraded,  and  injured  in  her  aforesaid  good 
name,  fame,  credit,  and  reputation,  and  is  held  up,  ex- 
posed, and  brought  into  public  infamy,  disgrace,  con-* 
tempt  and  hatred ;  and,  by  reason  of  the  premises  afore- 
said, divers  good  and  worthy  citizens  and  subjects  of 
the  said  commonwealth,  to  whom  the  innocence  and 
integrity  of  the  said  S,  in  the  premises,  were  unknown, 
have,  on  occasion  of  the  writing  and  publishing  of  the 
said  libel,  from  thence  hitherto  refused,  and  still  do 
daily  more  and  more  refuse,  to  have  any  acquaintance  or 
discourse  with  her,  as  they  were  before  accustomed  to 
do ;  and  by  means  of  the  writing  and  publishing  of  the 
said  libel,  as  aforesaid,  the  domestic  peace  and  happi- 
ness of  the  said  S,  in  her  family,  have  been  greatly  dis- 
turbed, and  she  has  suffered  great  anxiety  and  distress 
of  mind,  and  has  been  rendered  liable  to  be  prosecuted 
for  the  crimes  of  lying  and  slander,  and  for  the  said 
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divers  other  gross  and  base  crimes  and  rices,  and  ittamoral 
conduct  and  actions,  and  she  has  been  greatly  injured  and 
prejudiced  in  many  other  respects. 

Assumpsit  in  the  nature  of  Case  for  negligence. 

Also  for  that  whereas,  on  &c.,  one  T.  P.  then  resident  ^^s^in^aA 
at  P  aforesaid,  was  justly  indebted  to  the  plaintiff  in  an^*  fornl^L 
other  sum  of  j^  195,06,  on  a  certain  other  cause  of  action  fS^^^  ^ 
before  that  time  accrued  to  htm»  and  whereas  the  said  P  scire  adaa 
being  so  indebted,  the  plaintiff  for  the  recovery  pf  his  M^iJua^ 
said  debt,  afterwards,  to  wit,  on  the  same  day,  sued  out 
of  the  office  of  the  clerk  of  our  Court  of  C.  P.  for  our 
county  of  C  our  other  writ  of  attachment,  in  due  form  of 
law,  directed  to  the  sheriff  of  our  said  county  of  C  or  bis 
deputy,  and  whereas  the  plaintiff  afterwards^  on  the  same 
day,  delivered  the  same  writ  to  one  E.  M.,  then  a  depu- 
ty sheriff  under  J.  W.  Esq.  then  sheriff  of  our  said  county 
of  C,  to  be  by  him  the  said  M  in  his  said  capacity  duly  ex- 
ecuted, served,  and  returned^  according  to  the  precept 
thereof;  and  whereas  the  said  M,  in  his  said  capacity 
tbereafterwards,  to  wit,  on  &c«,  by  virtue  of  said  last 
mentioned  writ,  for  want  of  any  goods  or  estate  of  the 
said  P  to  be  found  by  said  M  in  said  county  of  C,  took 
the  body  of  the  said  P  ;  and  whereas  one  N.  S.  then  and 
there  by  his  bond  to  the  said  J.  W,  Esq.,  then  sheriff  of 
pur  said  county  of  C,  under  the  hand  and  seal  of  him, 
the  said  S,  duly  executed,  became  and  was  bail  and 
surety  for  said  P  upon  said  last  mentioned  writ,  not  <HiIy 
for  the  appearance  of  said  P  at  the  court  to  which  the 
same  was  returnable^  and  his  answering  to  the  |daintiff 
in  his  plea  therein  declared,  but  also  for  the  said  P's  abid- 
ing the  final  judgment  thereon  and  not  avoiding ;  and 
whereas  the  plaintiff,  tbereafterwards,  according  to  law, 
entered  of  record  and  prosecuted  his  action  last  mention* 
ed  against  the  said  P,  and  such  proceedings  were  therein 
hady  that  the  plaintiff  by  the  consideration  of  our  justices 
of  our  S«  J*  C.,  bolden  at  P,  within  our  county  of  C 
aforesaid,  and  for  our  counties  of  C  and  O,  on  &c.t  re- 
covered judgment  against  the  said  P  for  the  sum  of 
;^2 17,87  damages,  and  costs  of  suit  taxed  at  ^35,59; 
and  whereas  the  plaintiff  afterwards,  on  he,  purchased 
out  of  the  office  of  the  clerk  of  our  court,  last  mentioned, 
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our  writ  of  execution  on  the  judgment  last  mentioned^  in 
form  by  law  prescribed,  and  directed  to  the  sheriff  of  our 
said  county  of  C,  or  his  deputy,  and  thereafterwards,  on 
the  same  day,  delivered  the  same  i/i^it  of  execution  to  one 
J.  G.,  then  a  deputy  under  R.  H.  Esq.,  then  sheriff  of 
our  said  county  of  C,  to  be  by  him  levied  and  returned ; 
and  whereas  the  said  G,  in  his  said  capacity,  made  a  re- 
turn of  non  est  inventus  on  the  last  mentioned  writ  of 
execution  issued  against  the  said  P  on  the  last  mention- 
ed judgment,  and  the  same  remains  wholly  unsatisfied 
and  unreversed ;  and  whereas  the  said  P  did  not  appear 
at  our  said  court,  when  and  where  the  last  mentioned 
writ  of  attachment  was  returnable,  nor  did  he  answer  to 
the  plea  of  the  plaintiff,  therein  declared  against  him, 
and  he  has  not  in  any  way  abided  or  performed  the  judg- 
ment last  mentioned  of  our  said  court  thereon,  but  hath 
avoided ;  and  whereas  the  said  S  was  obliged  by  law  to 
satisfy  the  last  mentioned  judgment  out  of  his  own  estate, 
and  the  plaintiff  was  entitled  to  recover  judgment  against 
him  the  said  S  for  the  aforesaid  damages  and  costs,  re- 
covered as  aforesaid  against  the  said  P,  amounting  to  the 
sum  of  ;^253,46  with  additional  damages  and  costs ;  and 
the  plaintiff  at  said  P,  to  wit,  at  said  I,  on  &c.,  was 
about  to  sue  according  to  law  our  writ  of  scire  facias 
against  the  said  S,  bail  as  aforesaid,  for  recovery  of  satis- 
faction of  said  judgment  out  of  the  estate  of  said  S,  with 
additional  damages  and  costs  •;  and  the  said  H  then  and 
there  was  a  practising  attorney  at  law,  and  the  said  H 
.    then  and  there,  in  consideration  that  the  plaintiff,  at  the 
special  request  of  the  said  H,  had  retained  and  employed 
him  the  said  H,  and  had  promised  to  pay  him  a  reason- 
able fee  and  reward  in  his  said  capacity  of  attorney, 
promised  the  plaintiff  that  he  the  said  H  would  without 
delay  sue  out  of  the  office  of  our  clerk  of  our  S.  J.  C.  a 
writ  of  scire  facias,  against  the  said  S,  the  bail  aforesaid, 
for  the  recovery  of  the  amount  of  the  said  damages  and 
costs  adjudged  as  aforesaid  to  the  plaintiff,  with  addi- 
tional damages  and  costs,  out  of  the  proper  estate  of  the 
said  S,  and  would  use  all  necessary  care  and  fidelity  in 
the  prosecution  of  the  said  writ  of  scire  facias  to  final 
judgment ;  yet  the  said  H  not  regarding  his  last  men- 
tioned promise  and   undertaking,  did  not  sue  out  and 
prosecute  the  said  writ  of  scire  facias  to  final  judgment, 
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but  wholly  neglected  and  omitted  so  to  do;  and  the 
plaiatiif  avers,  that  more  than  one  jear  has  elapsed  since 
the  entering  up  of  the  aforesaid  final  judgment  against 
the  said  P,  the  principal  in  said  suit ;  and  the  plaintiff 
by  reason  of  the  last  aforesaid  negligence  and  misfeas- 
ance of  said  H,  has  wholly  lost  all  benefit  of  said  bail, 
and  has  utterly  lost  his  damages  and  cost  aforesaid  : 

Also,  for  that  whereas  the  said  P,  on  &c.  aforesaid,  was 
justly  indebted  to  the  plaintiff  in  another  sum  of  ;$[  196,06 
on  a  certain  other  cause  of  action,  before  then  accrued  to 
the  plaintiff;  and  whereas  said  P  being  so  indebted,  the 
plaintiff  for  the  recovery  of  said  debt,  afterwards,  to  wit, 
on  the  same  day,  sued  out  of  the  office  of  our  clerk  of  our 
Court  of  C.  P.  for  our  county  of  C  aforesaid,  one  other  at- 
tachment, in  due  form  of  law  directed  to  the  sheriff  of  our 
said  county  of  C,  or  his  deputy  ;  and  whereas  the  plaintiff 
afterwards,  on  the  same  day,  delivered  the  same  writ  to  one 
£.  M.,  then  a  deputy  sheriff  under  J.  W.  Esq.,  then  sheriff 
of  our  county  of  C,  to  be  by  him  the  said  M,  in  his  said 
capacity,  executed,  served,  and  returned  according  to  the 
precept  thereof;  and  whereas  the  said  M,  in  his  said  capa- 
city, thereafterwards,  to  wit,  on  &c.,  by  virtue  of  said 
last  mentioned  writ,  for  want  of  any  goods  or  estate  of 
the  said  P,  to  be  found  by  said  M  in  said  county  of  C, 
took  the  body  of  said  P ;  and  whereas  the  said  M,  in  his 
said  capacity,  so  having  taken  the  body  of  the  said  P, 
afterwards,  on  the  same  day  of  &c.  aforesaid,  took  and 
accepted  one  N.  S.  solely  as  bail,  and  surety  for  the  said 
P,  upon  said  last  mentioned  writ,  not  only  for  the  said 
P's  appearance  at  the  court,  to  which  the  same  writ  was 
returnable,  and  for  answering  to  the  plaintiff  in  his  plea 
therein  declared,  but  also  for  the  said  P's  abiding  the  final 
judgment  thereon,  and  not  avoiding,  and  did  thereupon 
then  and  there  permit  the  said  P  to  go  at  large ;  and 
whereas  the  said  S,  at  the  time  when  be  became  bail  as 
aforesaid,  and  ever  since  has  been,  and  now  is,  poor  and 
insolvent,  and  not  a  sufficient  surety  in  this  behalf,  and 
was  not  then,  and  hath  not  at  any  time  since,  been  able 
to  satisfy  the  said  judgment  out  of  his  the  said  S's  own 
estate ;  and  whereas  the  plaintiff  thereafterwards,  accord- 
ing to  law,  entered  and  prosecuted  his  last  mentioned 
action  against  the  said  P,  and  such  proceedings  were 
therein  had,  that  the  plaintiff  by  the  consideration  of  the 
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justices  of  our  S.  J.  C,  holden  at  P,  on  &c.,  recoivered 
judgment  against  the  said  P  for  the  sum  df  j^217,87 
damages,  and  costs  of  suit  taxed  at  ;$f35,59  ;  and  where- 
as the  plaintiff  afterwards,  on  &c.,  purchased  out  of  the 
office  of  the  clerlL  of  our  court  last  mentioned,  our  writ 
of  execution  on  the  judgment  last  mentioned,  in  form  by 
law  prescribed,  and  directed  to  the  sheriff  of  our  county 
of  C  aforesaid,  or  his  deputy,  and  afterwards,  on  the 
same  day,  delivered  the  same  writ  of  execution  to  one 
J.  G.,  then  a  deputy  under  R.  H.  Esq.,  then  sheriff  of  our 
last  mentioned  county,  to  be  duly  levied  and  returned ;  and 
whereas  the  said  G,  in  his  said  capacity,  made  a  return  of 
noti  est  inventus  on  the  last  mentioned  writ  of  execution, 
and  the  judgment  remains  wholly  unsatisfied  and  unre- 
versed ;  and  whereas  the  said  P  did  not  appear  at  our  said 
court,  when  and  where  the  last  mentioned  writ  was  return- 
able, nor  did  he  answer  to  the  plea  of  the  plaintiff  therein 
declared  against  him,  and  he  has  not  in  any  way  abided  or 
performed  the  last  mentioned  judgment  of  our  court 
.  aforesaid  thereon,  but  has  avoided ;  and  whereas  by  the 
said  misfeasance  of  the  said  M,  in  his  said  capacity,  and 
by  his  said  negligence  of  Uie  duty  of  his  said  office  in 
permitting  the  said  P  to  go  at  large  as  aforesaid,  without 
taking  sufficient  bail  as  aforesaid,  the  plaintiff  entirely 
lost  the  sums  recovered  by  him  by  the  last  mentioned 
judgment ;  and  whereas  the  said  J.  W.  Esq.,  then  sheriff 
as  aforesaid,  was  by  reason  of  the  prembes,  on  &c.,  lia- 
ble and  obliged  by  law  to  pay  the  said  sums  last  men- 
tioned to  the  plaintiff,  with  other  due  damages  ;  and  the 
plaintiff  at  said  P,  on  the  day  last  mentioned,  was  about  to 
sue  according  to  law  an  action  at  law  against  the  said  W, 
for  the  recovery  of  said  sums  with  other  due  damages,  to 
the  plaintiff  accrued  by  reason  of  the  last  mentioned  mis- 
feasance and  negligence  of  the  said  deputy  of  the  said 
W,  and  the  said  H  then  and  there  was  a  practising  atror* 
ney  at  law,  and  the  said  H,  then  and  there,  in  considera- 
tion that  the  plaintiff  at  the  special  request  of  the  said 
H,  had  retained  and  employed  him,  and  had  promised  to 
pay  him  a  reasonable  fee  and  reward  in  bis  said  capacity 
of  attorney  at  law,  promised  the  plaintiff  that  he  the  said 
H  would  without  delay  sue  in  behalf  of  the  plaintiff  said 
last  mentioned  action  at  law,  and  would  use  all  necessary 
care  and  fidelity  in  the  prosecution  of  the  same ;  yet  the 
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said  H)  not  regarding  hb  last  mentioned  promise  and  un- 
dertaking, did  not  sue  and  prosecute  the  said  last  men- 
tioned action  against  the  said  W,  but  wholly  neglected 
and  omitted  so  to  do ;  and  the  plaintiff  avers,  that  four 
years  have  elapsed  since  the  cause  of  the  last  mentioned 
action  against  the  said  W  arose ;  and  the  plaintiff  by 
reason  of  the  last  mentioned  negligence  and  misfeasance 
of  the  said  H,  has  wholly  lost  all  benefit  of  the  debt  and 
damages  he  was  entitled  to  recover  against  the  said  W 
as  aforesaid. 

Also,  for  that  whereas  the  .said  P,  on  the  same  day  of 
&C.9  was  justly  indebted  to  the  plaintiff  in  another  sum 
of  ;j^l95,06,  on  a  certain  other  cause  of  action  before 
then  accrued  to  him ;  and  whereas  said  P  being  so 
indebted,  the  plaintiff  for  the  f  ecovery  of  his  last  men- 
tioned debt,  afterwards,  to  wit,  on  the  same  day,  sued 
out  of  the  office  of  the  clerk  of  our  Court  of  C.  P.  for 
our  county  of  C,  our  writ  of  attachment  in  due  form  of 
law  directed  to  the  sheriff  of  our  county  of  C  aforesaid, 
or  his  deputy,  commanding  them,  among  other  things,  to 
attach  the  goods  or  estate  of  said  P  to  the  value  of  ;^400 ; 
and  whereas  the  plaintiff  thereafterwards,  on  the  same 
day,  delivered  the  same  writ  to  one  £.  M.,  then  a  deputy 
under  J.  W.  Esq.,  then  sheriff  of  our  county  of  C,  to  be 
by  him  the  said  M  duly  executed,  served,  and  returned 
according  to  the  precept  thereof,  and  then  and  there  gave 
a  written  direction  on  the  back  of  said  writ  to  the  said 
M  to  make  special  service  of  said  writ,  by  attaching  the 
property  of  said  P,  sufficient  to  satisfy  the  judgment 
which  the  said  plaintiff  might  recover  in  said  action 
against  the  said  P ;  and  whereas  there  were  then  and 
afterwards,  and  before  the  return  of  said  writ  last  men- 
tioned, divers  goods  and  estate  of  said  P,  of  the  value  of 
;Sf400,  within  the  precinct  of  the  said  sheriff  of  our  coun- 
ty of  C,  to  wit,  at  said  P,  which  the  said  M  could,  Qoigbt, 
and  ought  to  have  attached  by  virtue  of  said  last  men- 
tioned writ,  whereof  the  said  M  then  and  there  had 
notice ;  and  whereas  the  said  M,  so  being  a  deputy  as 
aforesaid,  not  regarding  the  duty  of  his  said  office  but 
contriving  to  injure  the  plaintiff  and  to  deprive  him  of 
the  means  of  satisfying  the  judgment  he  might  recover 
against  the  said  P  in  the  action  last  aforesaid,  did  not  at 
any  time  before  the  return  of  said  last  mentioned  writ, 
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attach  any  goods  or  estate  of  said  P  by  virtue  of 
writ,  but  returned  thereon  that  he  the  said  M  had  taken 
the  body  of  said  P  and  held  him  to  bail ;  and  whereas 
the  plaintiff  afterwards,  according  to  law,  entered  and 
prosecuted  his  said  action  thereof  against  the  said  P,  and 
such  proceedings  were  therein  'had  that  the  plaintiff  by 
the  consideratibiD  of  the  justices  of  our  S.  J.  C,  holden 
at  &c.,  on  &c.,  recovered  judgment  against  said  P  for 
the  sum  of  0217,87  damages,  and  costs  of  suit  taxed  at 
^35,59 ;  and  whereas  the  plaintiff  afterwards,  on  &c« 
aforesaid,  sued  out  of  the  omce  of  the  clerk  of  the  court 
last  mentioned^  our  writ  of  execution  on  the  same  judg- 
ment, in  form  by  law  prescribed  and  directed  to  the 
sheriff  of  our  said  county  of  C,  or  his  deputy,  and  there- 
afterwards,  on  the  same  day,  delivered  the  same  writ  of 
execution  to  one  J.  G.,  then  a  deputy  under  R.  H.  Esq., 
then  sheriff  of  our  county  last  mentioned,  to  be  levied  and 
returned ;  and  the  said  G,  in  his  said  capacity,  was  not 
able  to  find  in  his  said  precinct  the  goods,  estate,  or  body 
of  said  P,  on  which  said  execution  could  be  levied,  and 
thereafterwards,  on  &c.,  duly  returned  the  same  writ  of 
execution,  according  to  the  precept  thereof,  into  the 
clerk's  office  last  mentioned  wholly  unsatisfied  ;  and 
whereas,  by  the  aforesaid  refusal  and  neglect  of  said  M, 
in  his  said  capacity,  to  attach  the  goods  and  estate  of 
said  P  to  the  amount  aforesaid,  the  plaintiff  utterly  lost 
his  last  mentioned  damages  and  costs,  and  the  said  last 
mentioned  judgment  remains  wholly  unsatisfied  and  un- 
reversed ;  and  whereas  the  said  H,  on  &c.,  at  said  P,  to 
wit,  at  said  I,  was  a  practising  attorney  at  law,  and  the 
plaintiff  was  then  and  there  about  to  sue  an  action  at  law 
against  the  said  W,  sheriff  of  our  said  county  of  C,  for 
the  recovery  of  damages  by  the  plaintiff  sustained,  by 
reason  of  the  last  mentioned  negligence  and  misdoing  of 
the  said  M  in  his  said  capacity ;  and  the  safd  H  then  and 
there,  in  consideration  that  the  plaintiff  at  the  special 
request  of  said  H,  had  retained  and  employed  him,  and 
had  promised  to  pay  him  a  reasonable  fee  and  reward,  in 
his  said  capacity  of  attorney,  undertook  and  promised  the 
plaintiff,  that  he  the  said  H  would  without  delay  sue  an 
action  at  law  against  the  said  W  in  his  said  capacity,  for 
the  recovery  of  the  damages  by  the  plaintiff,  in  this  be- 
half sustained,  and  would  use  all  necessary  fidelity  and 
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care  m  the  prdseeotion  of  the  same ;  yet  the  said  H, 
sot  regarding  his  last  mentioned  promise  and  undertak- 
ing, did  not  sue  and  prosecate  the  action  last  mentioned ; 
and  the  plaintiff  arers,  that  four  years  have  elapsed  since 
the  cause  of  action  last  meiltioned  arose ;  and  the  plain- 
trfT,  by  reason  of  the  aforesaid  negligence  and  ihisfea^h 
anee  of  the  said  H,  has  wholly  lost  all  benefit  of  the 
damages,  that  had  accrued  to  him,  by  reason  of  the  last 
mentioned  cause  of  action,  against  the  said  Waite  in  his 
said  capacity.  B.  Merrill. 

For  that  whereas  heretofore,  to  wit,  on  &c.,  at  fee*,  Coimt  in 

■  ■■■■■  II  n         ^X^ 

by  a  certain  agreement  then  and  there  made,  by  and  STT^-' 
between  the  said  B,  and  the  said  C  and  G,  it  was  agreed  Jjj^,  ^ 
that  the  said  C  and  G  should,  on  or  before  —  then  dciiv«iy; 
next  following,  deliver  to  the  plaintiff,  on  someiconven-  JJ^J^. 
ient  wharf  in  said,  S,  at  the  option,  of  the  plaintiff',  three  ipeciai 
thousand  feet  of  good  merchantable  white  pine  plank,  ^^^^* 
three  inches  thick,  and  of  at  least  thirty  feet  in  length, 
to  be  measured  from  the  narrowest  side  thereof,  and  that 
the  plaintiff*  should  pay  them,  on  delivery  of  said  plank, 
j^ — ,  that  is  to  say,  ^-^  for  each  thousand  feet  of  satf 
plank,  in  money,  current  in  the  town  of  B,  also  to  as- 
sist the  master  and  crew   of  the    vessel  which  should 
bring  said  plank,  in  unloading  the  same;* and  the  said  Matna    « 
agreement,  being  so  made  as  aforesaid,  afterwards,  to  p*^*™^* 
wit,  on  &;c.,  at  o^c,  in  consideration  thereof,  and  that 
the  said  B,  at  the  special  instance  and  request  of  the 
said  C  and  G,  had  then  and  there  undertaken  and  faith^ 
fully  promised  the  said  C  and  G  to  perform  and  fulfil 
the  said  agreement,  in  all  things  on  his  part  and  behalf 
to  be  performed  and  fulfilled,  they  the  said  C  and  G 
undertook,  and  then .  and  there  faithfully  promised    the 
said  B  to  perform  and  fulfil  the  said  agreement,  in  all 
things  on  tneir  part  and  behalf  to  be  performed  and  ful- 
filled ;  and  the  plaintiff  saith,  that  the  said  day  of 

&c.,  hath  long  since  past,  and  that  although  he  the  sajd  B 

was  always  ready  between  said  day  of  &c.,  and 

day  of  &c.,  to  accept  and  take  the  said  plank  so 

agreed  Jo  be  delivered  to  him  as  aforesaid,  and  to  pay 
the  said  0 — ,  and  to  appoint  the  wharf  in  said  S,  where 
the  same  should  be  landed,  and  to  assist  the  master  and 
crew  in  discharging  the  vessel  as  aforesaid  ;  yet  the  said 
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C  and  Gy  not  regarding  the  said  agreement,  nor  their 
said  promise  and  undertaking,  so  by  them  made  as  afore- 
said, but  contriving  and  fraudulently  intending  to  deceive 
the  said  B  in  this  behalf,  did  not  deliver  said  plank,  but 
wholly  neglected  and  refused  so  to  do  ;  by  reason  where- 
of the  said  B  hath  been  necessitated,  obliged,  and  com- 
pelled to  buy  another  large  quantity  of  good  merchant- 
able pine  plank,  to  answer  his  occasions  and  use,  to  wit, 
three  thousand  feet  of  good  merchantable  pine  plank, 
at  a  greater  and  more  advanced  price  than  the  said  plank 
so  as  aforesaid  agreed  by  the  said  C  and  G,  to.  have  been 
delivered  to  the  plaintiff,  to  wit,  at  and  after  the  rate 
or  price  of  $ —  per  thousand  feet  of  like  good  mer- 
chantable pine  plank,  to  wit,  at  said  S,  and  has  also 
been  put  to  great  expense  of  time  and  money  and 
labor  respecting  the  premised.  B.  Merrill. 

cOTSwt*of     ^^'  ^^^^  whereas,  heretofore,  to  wit,  on  &c*, 

sale;  mu-  at  &c.,  to.  wit,  at  &c.,  the  said  £  and  C,  at  the  spe- 
um'/non'  cial  instance  and  request  of  said  J  and  D,  bargained  with 
^Uveiy,  the  said  J  and  D,  to  buy  of  them  the  said  J  and  D,  and 
Jie  said  J  and  D,  then  and  there  sold  to  the  said  £  and 
a  large  quantity,  to  wit,  one  case  of  cotton  cam- 
bricks,  marked  number  two  hundred  and  sixty  two,  con- 
taining thirteen  hundred  and  eighty  four  yards  of  the 
same  cambricks,  at  the  rate  or  price  of  ^^ —  for  each 
and  every  yard  thereof,  to  be ,  delivered  by  the  said  J 
and  D,  to  the  said  £  and  C  upon  demand,  and  to  be 
paid  for  by  said  £  and  C,  on  the  delivery  thereof  as 
aforesaid,  and  in  consideration  thereof,  and  that  the  said 
£  and  C,  at  the  like  instance  and  request  of  said  J  and 
D,  had  then  and  there  undertaken  and  faithfully  prom- 
ised the  said  J  and  D,  to  accept  and  receive  the  said 
case  of  cotton  cambricks,  and  to  pay  them  for  the  same 
at  the  rate  or  price  aforesaid,  they  the  said  J  and  D 
undertook  and  promised  to  deliver  the  said  case  of  cot- 
ton cambricks  to  them  the  said  £  and  C  as  aforesaid ; 
and  the  plaintiffs  aver,  that  afterwards,  to  wit,  on  &c. 
last,  at  said  S,  they  paid  for  the  same,  at  the  rate  or 
price  aforesaid,  a  sum  of  money,  amounting  to  ^ — , 
and  they  have  ever  been  ready  and  willing  to  accept  and 
receive  the  said  case  of  cotton  cambricks ;  yet  the  said 
J  and  D,  though  often  requested,  after  said  payment, 
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hare  not  delivered  the  same,  ;but  wholly  neglect  and  re^ 
fuse  so  to  do ;  whereby  the  plaintiffs  have  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  might 
and  otherwise  would  have  arisen  and  accrued  to  them, 
from  the  delivery  of  said  case  of  cotton  cambricks. 

Also  for  that  whereas,  heretofore,  to  wit,  on  &c.,  at  &c., 
towit,&c.,  the  said  plaintiffs,  at  the  special  instance  and  re- 
quest of  said  J  and  D,  bargained  with  the  said  J  and  D  to 
buy  of  them,  and  they  then  and  there  sold  to  the  plaintiffs 
a:certain  other  case  of  cotton  cambricks^  marked  number 
two  hundreii  and  sixty  two,  for  the  price  and  sum  of 
fi — ,  to  be  delivered  to  the  plaintiffs  by  said  J  and 
D,  upon  the  payment  therefor  of  said  lastmenticmed  sum 
of  money,  to  be  made  by  the  plaintiffs  to  said  J  and  D, 
and  to  be  paid  for  by  the  plaintiffs  to  said  J  and  D, 
on  demand ;  and,  in  consideration  thereof,  and  that  the 
plaintiffs,  at  the  like  instance  and  request  of  said  J  and 
D,  had  then  and  there  promised  them  to  accept  and  ife- 
ceive  the  said  last  mentioned  case  of  cotton  cambricks, 
and  to  pay  them  the  said  last  mentioned  sum  of  money 
for  the  same,  on  demand,  they  the  said  J  and  D,  prom- 
ised to  deliver  said  last  mentioned  case  of  cotton  cam- 
bricks to  the  plaintiffs,  whenever  the  plaintiffs  should  pay 
said  last  mentioned  sum  to  them  the  said  J  and  D  ;  and 
the  plaintiffs  aver,  that  afterward,  to  wit^  on  &c.,  they 
paid  the  said  last  mentioned  sam  of  ^ — ,  to  said  J  and 
D,  to  wit,  at  said  S,  and  that  the  plaintiffs  have  ever 
been  ready  and  willing  to  accept  and  receive  the  same 
last  mentioned  case  of  cotton  cambricks ;  yet  the  said 
J  and  D,  though  afterward,  to  wit,  on  &c,  last,  requested, 
have  not  delivered  the  same,  but  wholly  neglect  and 
refuse  so  to  do;  whereby  the  plaintiffs  have  lost  and 
been  deprived  of  divers  other  great  gains  and  profits^ 
which  might  and  otherwise  would  have  arisen  and  ac- 
crued to  them,  from  the  delivery  of  said  last  mentioned 
case  of  cotton  cambricks. 

Also  for  that  whereas,  heretofore,  to  wit,  on  &c.  last,  at  B, 
to  wit,  at  &c.,  the  plaintiffs,  at  the  instance  and  request  of 
the  said  J  and  D,  bargained  with  them  to  buy  of  them,  and 
they  then  and  there  sold  to  the  plaintiffs,  a  certain  other 
case  of  co(ton  cambricks,'  consisting  of  one  thousand 
three  hundred  and  eighty  four  yards  of  cambrick,  at  and 
after  the  rate  and  price  of  j^-*-  for  each  yard  thereof, 
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ta  be  delivered  to  the  plaiptifl&  bj  said  J  and  D,  upm 
the  payment  of  said  price  therefor^  by  the  plnitiffs  to 
said  J  and  D,  and  to  be  paid  for  by  the  plaintifis,  on 
demand;  and)  in  consideration  thereof^  and  that  the 
plaintiffs,  at  the  like  instance  and  request  of  said  J  and 
Df  had  then  and  there  promised  to  pay  them  the  afore- 
said price  of  0^^  for  each  yard  thereof^  amounting  in 
the  whole  to  the  sum  of  0 — ,  on  demand,  and  to  ac- 
accept  and  receive  the  said  last  mentioned  case  of  cotton 
oambricks,  they  the  said  J  and  D  promised  the  plaintiffs 
to  deliver  to  them  the  said  last  mentioned  case  of  cot-^ 
ton  cambricks,  whenever  the  plaintiffs  shoald  pay  the  said 
last  mentioned  sum  of  j^— -  to  them  the  said  J  and  D  ;  and 
the  plaintiffs  aver,  that  afterward,  to  wit^  on  &c.  last,  in 
pursuance  and  fidfilment  of  said  last  bargain  and  promise, 
they  paid  said  last  mentioned  sum  of  $ —  to  said  J  and  D, 
to  wit,  at  said  S ;  and  the  plaintiffs  have  ever  been  ready 
and  willing  to  accept  and  receive  the  same  last  mentioned 
case  of  cotton  cambricks ;  yet  the  said  J  and  D,  though  af- 
terward, to  wit,  on  &c«,  requested,  have  not  delivered  the 
same,  but  have  wholly  neglected  and  refused  so  to  do. 
Also  for  that  said  J  and  D,  at  said  S,  on  See.  last,  being 
indebted  to  the  plaintiffs  in  another  sum  of  0 — ,  as 
well  for  so  much  money  by  said  J  and  D,  had  and  receiv- 
ed to  the  use  of  the  plaintiffs,  as  for  a  like  sum  by  the 
plaintiffs  before  that  time  disbursed,  laid  out,  and  expend* 
ed  for  the  use  of  said  J  and  D,  then  and  there,  in  consid* 
oration  thereof,  promised  to  pay  the  plaintiffs  the  same 
last  mentioned  sum  on  demand;  yet  said  J  and  D, 
though  requested,  said  sum  have  not  paid,  but  neglect 
so  to  do.  B.  Merkill. 

tioi^k^As-  Sunaroion  the  inhabitants  of  the  town  of  A  &c.  to  an- 
•umpsit  for  swer  to  the  inhabitants  of  the  town  of  B  &c.  In  a  plea 
fo^sb^d  o^  Trespass  on  the  Case,  for  that  whereas  one  C.  D. 
to  a  pau-  on  &c.  had  fallen  into  distress  within  the  said  town  of 
B^  the  plaintiffs  then  and  there  furnished,  provided,  and 
laid  out  and  expended  the  various  articles  and  sums  of 
money  contained  in  the  annexed  account  for  the  relief 
and  comfort  of  the  said  CD. ;  and  the  plaintiffs  aver, 
that  at  the  said  time,  the  said  C.  D.  had  his,  lawful  set- 
tlement within  the  town  of  A;  that  the  said  C,  D.  at 
the  said  time  had  fallen  into  distress  within  the  said  town 
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of  By  and  then  and  there  stood  in  need  of  immediate 
relief;  and  that  the  said  articles  and  sums  of  money 
specified  in  the  said  account,  were  then  and  there  ne- 
cessary for  the  immediate  relief  and  comfort  of  the  said 
CD.;  of  wMch  said  several  premises  j  the  inhabitants 
of  the  town  of  A^  tmihin  three  months  next  afler  the  said 
articles  and  sums  of  money  were  so  furnished^  provided^ 
and  laid  out  and  expended,  as  aforesaid,  had  notice,'' 
whereby  the  said  inhabitants  of  the  town  of  A  became  lia- 
ble, and  in  consideration  thereof  then  and  there  prom- 
sed  the  plaintiffs  to  pay  them  the  same  sum  on  demand  ; 
yet  though  requested,  &c. 

Or,  the  following  may  he  substituted  for  the  part  in  italics, 
where  the  fact  is  so,  and  no  more. 

And  the  plaintiffs  aver,  that  withiathree  months  from  the 
time  when  the  said  articles,  and  sums  of  money,  were  so 
furnished,  provided,  and  laid  out  and  expended,  as«afore- 
said,  viz.  on  &c.,  at  &;c.,  the  said  inhabitants  of  the 
town  of  A  had  notice  that  the  said  C.  D,  had  fallen  into 
distress  within  the  said  town  of  B,  Q/nd  stood  in  need  of 
immediate  relief,*  ^. 

Or,  the  count  may  he  in  Debt  thus  : 

To  answer  &c.  In  a  plea  of  debt,  for  that  whereas 
&c.  (as  in  the  preceding,  down  to  the  mark  *). 

Whereby  an  action  hath  accrued  to  the  said  plaintiffs, 
to  recover  of  the  said  inhabitants  of  the  town  of  A,  the 
price  of  the  said  articles,  and  the  said  several  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  0 — ;  yet, 
though  requested,  the  said  inhabitants  of  the  town  of  A 
have  never  paid  the  said  sum  of  $ — ,  but  still  owe  and 
unjustly  detain  the  same  &c. 

NoTB.  A  concise  view  of  the  law  in  relation  to  the  'settlement  [of 
paapers  d&c  under  the  statute  of  1793,  is  here  subjoined.  It  was 
not  intended  in  it,  however,  to  notice  anj  decisions  except  those  con- 
taining principles  of  general  application.  For  further  details  and 
particulars^  recourse  must  be  had  to  the  Abridgments. 
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POOR,  SETTLEMENT  OF. 

Generd  Remarh. 

^<  Setdements  of  paupers  are  not  to  be  considered  as  privileges  £o 
'individuals,  to  be  gained  or  lost  by  their  agency  or  consent ;  but  as 
arrangements  in  the  community,  mrected  to  the  purpose  of  relieving, 
supporting,  and  employing  poor  persons,  who  may  be  found  within 
the  commonwealth,  in  need  of  aid  and  charity."  Per  Sewall  J., 
Tawnsend  v.  BUlerica^  10  Mass.  R.  414. 

From  the  settlement  of  the  country,  all  questions  relative  to  the 
settlement  or  removal  of  paupers,  have  been  heard  and  determined 
by  the  Sessions,  without  the  intervention  of  a  jury,  and  therefore  are 
•  within  the  exception  contained  in  the  15th  article  of  the  Bill  of 

Rights,  and  accordingly  are  still  to  be  determined  by  C.  C.  P., 
without  the  intervention  of  a  jury.  Shirley  v.  Ijunenburg^  1  ]  Mass. 
R.  385.  • 

Under  4th  William  &.Mairy,  a  warning  of  9l  pauper  and  his  family 
is  sufficient  to  prevent  his  wife  and  children  irom  gaining  a  settle- 
ment, without  naming  them.  Shirley  v.  Watertovm,  3  Mass.  R.  322. 

By  Stat.  1793,  ch.  34,  ^  1,  aU  laws  before  made,  enacting  what 
shall  constitute  a  legal  settlement  be.,  are  repealed ;  but  settlements 
already  gained  by  force  of  such  laws,  or  otherwise,  shall  remain  until 
lost  by  gaining  others  &c> 

By  the  latter  part  of  clause .  12th  in  ^  2  of  the  above  statute, 
'^  every  legal  settlement,  when  gained,  shall  continue  till  lost  or  de- 
feated by  gaining  a  new  one ;  and  upon  gaining  such  new  settie- 
ment  all  former  setdements  shall  be  defeated  and  lost." 

If  a  pauper  goesout  of  the  state,  the  place  within  it,  where  he  was 
lest  settled,  remains  hb  setdement ;  so  that  upon  his  return  to  such 
place  a  pauper,  be  becomes  chargeable  there.     11  Mass.  R.  443. 

Of  g(Umng  setdjementa  under  stat.  1'792. 

A  settlement  in  this  commonwealth  is  not  lost,  until  another  set- 
dement  within  the  state  is  gained.  And,  therefore,  if  A,  having  a 
setdement  in  this  state,  goes  into  N.  H.,  and  gains  a  setdement  by 
the  law  of  that  state,  he  still  retains  his  settlement  here.  Toumsend 
V.  jBtSerica,  10  Mass.  R.  415. 

A  settlement  by  the  stat.  1793,  cb*.  34,  may  be  gained  in  either 
of  the  following  ways  : 

1.  "A  married  woman  shall  always  follow  and  have  the  settle- 
ment of  her  husband,  if  he  have  any  within  this  commonwealth, 
otherwise  her  own  at  the  time  of  marriage,  if  she  then  had  any,  shall 
not  he  lost  or  suspended  by  the  marriage ;  and  in  case  the  wife  shall 
be  removed  to  her  setdement,  and  the  husband  shall  want  relief  from 
the  state,  he  shall  receive  it  in  the  town  where  liis  wife  shall  have 
her  settlement  at  the  expense  of  the  commonwealth." 

Under  this  clause  of  ^  2,  it  hath  been  determined,  that,  if  a  man, 
having  a  legal  settlement  within  the  commonwealth,  marries,  his  wife 
shall  have  a  setdement  derived  from  him,  whether  die  marriage  were 
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soIemQiSEed  Withia  or  without  the  commonweakb.  DdUan  v.  jBdr^ 
nardision,  9  Mass.  R.  201 ;  Canton  v.  Beniley,  11  Mass.  R.  44L 
But,  if  he  had  D<Hie,  she  will  iretain  her  own.     Ibid. 

A  settlement,  acquired  by  marriage^  is  not  lost  by  a  dirorce  for 
adultery;  aUterj  if  for  a  cause  which  would  have  shown  the  mar- 
riage to  have  been  void.  Ibid.  But  a  female  gains  no  setdement  by 
marr3ring  a  person  nan  compos  mentis.  Inhabitants  ofMiddld^orough 
V.  Inhabitants  of  Rochester j  12  Mass.  R.  363.  If  a  divorce  is 
granted  in  another  state^  for  a  cause  which  would  not  justify  it  here, 
to  a^citizen  of  this  state  who  renK)ves  thither  for  that  purpose,  it  will 
be  considered  as  void  here.  Inhabitants  of  Hanover  v.  Turner ^  14 
Mass.  R.  227. 

2.  ^^  Legitimate  children  shall  follow  and  have  the  setdement  of 
their  father,  if  he  shall  have  any  within  this  commonwealth,  until 
they  gain  a  settlement  of  tlieir  own  ;  but  if  he  shall  have  none,  they 
shaJl,  in  Tike  manner,  follow-  and  have  the  settlement  of  their  mother, 
if  she  shall  have  any." 

3.  ^^  Illegitimate  children  shall  follow  and  have  the  setdement  of 
their  mother,  at  the  time  of  their  birth,  if  an^  she  shall  then  have 
within  the  commonwealth ;  but  neither  legitimate  or  illegitimate 
children  shall  gain  a  setdement  by  birth  in  the  places  where  they 
may  be  bom,  u  neither  of  their  parents  shall  then  have  any  settle- 
ment there." 

Under  these  clauses  it  has  b^en  settled,  that  where  the  father 
gains  a  new  settlement,  a  child  of  full  age  living  with  him,  does  not 
have  the  new  setdement  of  his  father,  but  retains  his  former  one. 
The  words  of  the  statute  are  therefore  not  to  be  taken  literally. 
Springfield  v.  WHbraham,  4  Mass.  R.  496. 

Where  A,  having  a  settlement  here,  removed  to  N.  H.  and  had  a 
son  bom  there,  it  was  held,  that  the  son  had  a  setdement  in  this 
state  derived  from  his  father;  Totonsend  v.  BUlericay  10  Mass. 
R.  415. 

So,  where  A,  having  a  setdement  derived  from  his  father,  in  this 
state,  removed  to  N.  H.  and  bad  a  son  born  there ;  and  the  son 
removed  to  this  state  and  had  children  here,  these  grandchildren  of 
A  were  held  to  have  a  setdement  in  this  state,  derived  from  the 
father  of  their  grandfather  A.  Ibid. 

So,  where  A  having  a  setdement  here,  removed  to  N.  H*  and 
had  a  son  bora  there ;  the  son,  though  having  a  setdement  in  that 
state,  was  held  to  have  a  setdement  derived  from  his  father  in  this 
state.   Ibid. 

r 

It  has  been  observed  before,  that  if  a  man  has  a  setdement  ii)  a 
particular  town,  and  marries,  his  wife  has  a  setdement  derived  from 
him.  Now  in  such  case,  if  the  wife  has  a  bastard,  such  bastard 
whether  bom  in  this  state  or  in  any  other,  has  a  settlement  derived 
from  her  in  the  town  where  her  husband  has  his  setdement.  Canton 
V.  Beniley^  11  Mass.  R.  441. 

An  illegidraate  child,  at  its  birth,  takes  the  setdement  of  its 
mother,  and  this  is  retained  by  the  child,  diough  the  modier  should 
acquire  a  new  one.  Inhabitanis  of  JBoylston  v.  Inhabitants  of 
Princeton,  13  Mass.  R.  381. 
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Where  a  mother  gained  a  setdement  hr  three  years'  p08seaBkMi.of 
land  &CC.,  but  before  the  expiration  of  that  time,  her  legitimate 
female  child  married  a  foreigner,  but  stiO  remained  with  the  mother 
during  the  three  years,  it  was  held,  this  child  gained  no  derivative 
setdement  from  the  mother.  InhabiUmti  of  Charkatewn  v.  Inhabit- 
QfnU  ofBaikm,  13  Mass*  R.  469. 

A  person  nqn  compoi  fnentisy  though  of  full  age,  remains  part  of 
his  father's  family,  and  derives  his  settlement  from  him,  so  that 
when  the  father  gains  a  new  settlement,  such  person*s  settlement 
changes  with  it.  This  is  not,  however,  to  be  extended  to  cases 
where  such  person  no»  eampas  has  sufBciedt  estate  to  gain  a  settle- 
ment for  himself.  Upton  v.  JSTorthbridge,  15  Mass.  R.  237.  And 
where  a  person  becomes  nan  eoimxM  after  coming  of  age,  bis  settle- 
ment does  not  follow  that  of  his  father.  Otherwise  of  an  idiot  a  no- 
tivikite.    Buckland  y.  Charhmantf  S  Pkk,  173. 

It  is  a  general  principle,  that  every  person,  who  is  by  law  inca- 
pable of  gaining  a  settlement  m  his  own  right,  shall  lii^ve  the  settle- 
ment of  that  person,  on  whom  he  depends  for  support ;  who  at  the 
same  time  has  the  control  of  his  person  and  the  rignt  to  his  services. 
WUde  J.,  in  Dedham  v.  JVWioXr,  16  Mass.  R.  135.  Thus,  the  set- 
tlement of  a  widow,  acquired  by  her  after  the  death  of  her  husband, 
is  communicated  to  her  infant  children.  RicL 

So,  where  a  widow  having  <^hildren,  and  having  a  settlement  in  A, 
is  married  to  a  man  having  a  settlement  in  B,  the  children  follow  the 
settlement  of  the  mother  and  Revive  a  setdement  from  hers,  in  B. 
PlvmojOh  V.  Freetown^  1  Pick.  197. 

Where  A  Was  divorced  for  adultery  in  this  state,  and  afterwards 
removed  into  another  and  itiarried  again,,  while  his  first  wife  was 
alive,  and  which  second  marriage  was  lawful  there,  it  was  held,  tliat 
bis  children  born  of  that  second  marriage  were  le^hlmate  in  this 
state,  and  fdlowed  the  setdement  which  the  father  had  before  his 
removal.  Cambridge  v,  Lexingtouy  1  Pick.  507.  ^€tre  of  this ; 
for  it  seems  tbe  court  were  not  unanimous. 

4«  "  Any  person  of  twenty-one  years  of  age,  being  a  citizen  of 
this,  or  any  of  the  United  States,  having  an  estate  of  mheritance  or 
freehold  ia  the  town  or  district  where  he  dwells  and  has  his  home, 
of  the  dear  yearly  income  of  £3,  and  taking  the  rents  and  ptosis 
thereof  three  years  successively,  wtietber  he  lives  thereupon  or  not, 
shall  thereby  gain  a  settlement  dierein.''  This  olause  is  now  repeal- 
ed, but  as  many  settlements  may  have  been  gained  under  it,-  it  may 
be  useful  to  know  the  construction  that  has  been  given  Co  it  by  the 
courts. 

To  gain  a  settlement  und^  this  clause,^  person  must  dwell  in  the 
town  three  years,  and  during  that  period  must  have  there  a  freehold 
estate  of  the  clear  yearly  value  ol  .$10,  which  income  during  that 
time  he  nrast  receive ;  for,  if  tbe  time  is  one  day  or  one  year  less  than 
three  years,  or  the  value  is  in  any  portion,  however  small,  less  than 
j^lO,  the  case  will  not  be  within  the  sUtute.  Aikl  therefore,  if  a 
man,  haying  land  of  the  clear  yearly  income  of  $10,  mortgage  it,  so 
that  the  income  of  the  land,  after  ps^g  themtereal  of  tbe  mortage, 
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money,  does  not  amount  to  $10,  he  can  gain  no  settlement  by  read- 
ing in  such  town  three  years.  Choton  v.  Boxborovgh^  6  Mass.  R« 
50 ;  Conway  v.  Deerfidd^  1 1  Mass.  K.  329.  And  the  holding  of 
the  estate  and  the  residence,  must  be  at  the  same  time.  Jtnhabitanti 
of  Boston  V.  Inliabitants  of  fVelb^  14  Mass.  R.  384. 

But  if,  after  the  mortgage,  the  land  is  still  of  the  clear  yearly  in- 
come of  j^lO,  after  deducting  the  interest  of  the  mortgage  money, 
he  may  gain  a  settlement  notwithstanding  the  mortgage.     Ibid. 

But,  if  the  mortgagee  should  take  possession  within  the  three 
years,  it  seems  the  mortgagor  would  gain  no  settlement.    Ibid. 

The  import  of  the  word  "  clear,"  made  use  of  in  the  statute,  b 
free  from  all  dirges  upon  the  estate.  Ibid,  And  it  seems  there 
must  be  an  actual  annual  income  of  the  vahie  of  j^lO,  each  of  the 
three  years.     3  Pick.  198. 

It  seems,  that  a  student  of  a  college,  if  of  age,  will  not  be  prevent- 
ed from  gaining  a  settlement  in  the  town  where  he  has  his  home    * 
and  his  freehold,  by  his  residence  at  college  ;  his  absence  being  oc- 
casional and  for  a  particular  purpose,  that  of  receiving  instruction. 
See  Granby  v.  Amherst^  7  Mass.  R.  5. 

So,  it  seems  a  seafaring  man  will  not  lose  his  domicil  bv  following 
his  professbn.  Abington  v.  Boston^  4  Mass.  R.  312.  JVo^e.  These 
two  last  points  were  decided  under  former  statutes. 

It  is  sufficient  to  gain  a  setdement,  if  the  pauper  appears  by  record 
and  possession  to  be  die  lawful  owner ;  and,  though  his  tide  may  be 
defeasible,  it  is  good  until  defeated.  Conway  v.  Deerfidd.  11  Mass. 
R.  333. 

And  therefore,  where  A  conveyed  land  to  B  by  deed  not  record- 
ed, and  B  died,  and  his  administrator  and  one  of  his  heirs  joined  in 
giving  up  the  deed  to  C,  upon  his  paying  them  a  consideratran,  (but 
the  other  heirs  of  B  took  no  part  in  it),  and  A  made  a  new  deed  to 
C,  and  C  entered  on  the  land  and  continued  seised  thereof,  but  the 
deed  was  not  recorded,  and  afterwards  C,  by  agreement  with  D  {tks 
pfiuper)y  cancelled  the  deed  which  A  had  given  to  C,  and  procured 
another  deed  firom  A  to  D,  the  consideration  of  which  was  paid  to  C, 
and  D  entered  and  continued  seised  and  received  the  pronts,  which 
were  of  the  value  of  $10  yearly,  for  more  than  three  years,  it  was 
held,  that  D  gained  a  settlement,  and  this,  although  there  might  be 
a  latent  defect  in  D's  tide  to  the  land.  Because  the  title,  uoueh 
perhaps  defeasible,  was  good  undl  defeated.  Conway  v.  Detifidd^ 
1 1  Mass.  R.  327. 

If  land  purchased,  be  mortgaged  to  one  wlio  was  surety  for  the 
vendee  to  the  vendor  for  the  purchase  money,  to  indemnify  such 
surety,  it  will  prevent  the  vendee  from  gaining  a  setdement  by  means 
of  such  land.    Rid. 

But  if  such  mortgage  is  surrendered  and  there  is  a  receipt  of  the 
profits  for  three  years  afterwards,  a  setdement  may  be  gained.  Ibid. 

But  not  unless  there  has  been  such  receipt  for  three  years  after 
the  surrender,  even  although  there  may  have  been  a  receipt  of  the 
profits  for  many  years  before,  during  the  continuance  of  the  mort- 
gage.    In  the  language  of  the  court,  ^^  we  cannot  say,  that  because 
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the  mortgage  was  surrendered,  the  land  was  therefore  never  iocum* 
bered."    &id. 

By  the  stat.  of  1789,  ch.  14,  ^repealed  by  tliis  stat.),  it  was  en- 
acted, that  every  citizen  who  shall  be  seised  of  an  estate  of  freehold 
&c.  shall  gain  a  settlement ;  under  this  clause  it  was  held,  that  a 
seisin  of  a  freehold  in  the  right  of  the  wife  was  sufficient.  Windham 
y.zParUand^  4  Mass.  R.  384.     Ideo  qtuere  under  this  statute. 

By  stat.  1821,  ch.  94,  ^  1,  the  clanse  in  star.  1793,  ch.  34,  §  2, 
just  examined,  has  been  repealed,  and  by  ^  2  of  the  same  statute 
the  following  regulation  is  sdbstituted ;  *^  That  any  person  of  twenty- 
one  years  of  age,  being  a  citizen  of  this,  or  any  of  tly  United  States, 
having  an  estate  of  inheritance  or  freehold,  in  any  town,  district,  or 
city,  within  this  commonwealth,  and  living  on  the  same  three  years 
successively,  shall  thereby  gain  a  settlement  in  the  same,  so  as  to 
entitle  him  or  her  to  support  therein,  in  case  he  or  she  becomes 
poor  and  stands  in  need  of  relief." 

Cestui  mi  trust  has  a  sufficient  estate  for  this  purpose.  So  ad- 
judged under  the  section  repealed.  Orleans  v.  Chatham^  2  Pick.  29. 

5;  '*  Any  person  of  twenty-one  years  of  age,  being  a  citizen  of 
this,  or  any  of  the  United  States,  having  an  estate,  the  principal  of 
which  shall  be  set  at  ^60,  or  the  income  at  £3. 12«.,  in  the  valuation 
of  estates  made  by  assessors,  and  being  assessed  for  the  same  to  state, 
county,  town,  or  district  taxes,  for  the  space  of  five  years  success- 
ively, in  the  town  or  district  where  he  dvills  and  has  ms  home^  shall 
thereby  gain  a  setdement  therein." 

Widi  respect  to  the  assessment  and  payment  of  taxes,  see  Post 
under  12.  With  regard  to  the  expression  ^^  where  he  dweUs  and 
has  his  home,"  see  Aute,  4.  Under  this  section^  a  settlement  is 
gained  by  possession- of  an  estate  of  the  required  value,  and  being 
assessed  for  the  same  five  years  successively,  whether  the  taxes  as- 
sessed are  ever  actually  paid  or  not.  fVesibrooky.  Gorham^  15 
Mass.  R.  160. 

A  person  holding  land  under  a  lease,  given  for  four  years,  and  hold- 
one  year  afterwards,  as  tenant  by  sufierance,  gains  uo  settlement. 
Temphtan  v.  Sterlings  15  Mass.  R.  253. 

6.  "  Any  person  being  chosen  and  actually  serving  one  Ufhole  year 
in  the  office  of  clerk,  treasurer,  selectman,  overseer  of  the  poor,  as- 
sessor, constable,  or  collector  of  taxes  in  any  town  or  district,  shall 
thereby  gain  a  setdement  therein." 

The  words  one  whole  year^  mean  from  one  election  until  another. 
If  a  person  is  disabled  by  law  from  serving,  he  does  not  gain  a  set- 
tlement. Sickness  or  an  occasional  absence  will  not  prevent.  Im- 
prisonment out  of  the  precinct  will  disable.  Paris  v.  ESram^ 
12  Mass.  R.  262.  And  the  officer  must  live  or  have  his  domicil  in 
the  town  all  tliat  year,  so  that  a  new  choice  cannot  legally  be  made. 
Barre  v.  Greenwich^  1  Pick.  129. 

A  collector  of  taxes  for  a  school  district,  is  a  collector  of  taxes 
within  the  statute,  and  gains  a  setdement  by  serving  in  that  <^e. 
Belgrade  v.  Sidney ^  15  Mass.  R.  623. 
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7.  '^  All  settled  ordained  ministers  of  the  gospel  shall  be  deemed 
as  legally  settled  ia  the  towns  or  districts  wherein  they  are  or  may 
be  settled  and  ordained." 

8.  *^  Any  person  that  shall  be  admi^d  an  inhabitant  by  any  town 
or  district  at  any  legal  meeting,  in  the  warrant  for  which  an  article 
sball  be  inserted  for  that  purpose,  shall  thereby  gain  a  legal  settle- 
ment therein." 

9. . "  All  persons,  citizens  as  aforesaid,  dwelling  and  having  their 
homes  in  any  unincorporated  place,  at  the  time  when  the  same  shall 
be  incorporated  into  a  town  or  dbtrict,  shall  thereby  gain  a  legal  set- 
tlement therein." 

Where  an  unincorporated  place  is  incorporated,  the  incorporation 
tpsofado  gives  every  inhabitant  a  legal  settlement,  and  all  persons 
resident  lose  their  former  settlements.  Bath  v  Baudoin,  4  Mass. 
R.  452.     Buckfield  v.  Oorhamy  6  Mass.  R.  445. 

10.  '^  Upon  division  of  ioums  or  districts^  every  person  having  a 
legal  seithmewt  therein^  but  being  removed  thergrom  at  ih^  time  oj 
such  division^  and  not  having,  gained  a  legal  settlement  elifiwhere^ 
shall  have  his  legal  settlement  tn  that  toum  or  district  wherein  his 
former  dttfellingplace  or  home  shall  happen  to  fall  upon  such  division; 
and  when  any  new  town  or  district  shall  be  incorporated,  composed 
of  a  part  of  one  or  more  old  incorporated  towns  or  districts,  all  per- 
sons legally  settled  in  the  town  or  towns,  of  which  such  new  town 
or  district  is  composed,  and  who  shall  actually  dwell  and  have  their 
homes  within  the  bounds  of  such  new  town  or  district  at  the  time 
of  its  incorporation,  shall  thereby  gain  legal  setdements  in  such  new 
to^ina  or  district."  '^  Provided,  nevertheless,  that  no  person  residing 
in  that  part  of  any  town  or  district,  which,  upon  such  division,  shall 
be  incorporated  into  a  new  town  or  district  having  then  no  legal 
settlement  therein,  shall  gain  any  by  force  of  such  incorporation  on- 
ly; nor  shall  such  incorporaUon  prevent  bis^  gaining  a  settlement 
dierein  within  the  time,  and  by  the  means  by  which  he  would  have 
gained  it  there,  if  no  such  division  had  been  made." 

It  seems  this  clause  relates  to  divisions  made  after  the  passing  of 
the  act.     Windham  v.  Pordandy  4  Mass.  R.  389. 

If  a  part  of  a  town  (A)  is  incorporated  and  made  another  town 
(B),  all  who  before  were  settled  in  that  part  of  A  which  remains  A 
have  their  settlement  in  Ai  and  those  who  before  were  settled  in 
that  part  of  A  which  is  made  B,  are  settled  in  B ;  and  those  who 
before  were  settled  in  A,  but  resided  in  other  towns,  are  settled  in  A 
or  B,  according  as  the  lands  on  which  they  last  resided  in  A  were 
in  that  part  of  A  which  remains  A,  or  in  that  part  of  A  which  is 
made  B.  Brewster  v.  Harwichy  4  Mass.  R.  280.  Before  this  act, 
all  absent  persons  having  a  setdement  in  A,  before  the  incorpora- 
don  of  B  out  of  part  of  it,  would  have  had  a  setdement  in  A  after  it, 
whether  the  lancb  on  which  they  last  resided  were  in  A  or  B.  Ibid, 
{See  Windham  v  Portland,  4  Mass.  R.  384.) 

Where  one  resided  m  that  part  of  the  town  (A)  which  was  after- 
wards mcorporated  and  made  the  town  (B),  but  had  no  legal  set- 
tlement in  A,  at  the  time  of  the  incorporation  of  B,  it  was  held  that 
he  gained  no  setdement  in  A  or  B  by  the  incorporation  of  B.  West 
Springfield  v.  GranviUey  4  Mass.  R.  486. 
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If  part  of  a  town  (A)  is  detached  and  annexed  to  another^B),  fliose 
who  had  a  settlement  in  A,  before  the  incorpoi*ation  of  part  ol  Uwkb  B, 
and  resided  in  the  part  which  was  afterwards  detached  from  A  and 
anne'xed  to  B,  acquire  a  settlement  in  B  by  the  annexation.  Groion 
y.  Shirhyj  7  Mass.  R.  1 56. 

Where  a  person  bad  a  legal  settlement  in  the  town  of  A,  and  part 
of  the  town  of  A  was  incorporated  and  made  B,  and  it  could  nol 
be  ascertained  whether  the  residence  of  the  person  before  the  incor- 
poration, were  in  that  part  of  A  which  was  made  B,  or  in  that  part 
of  A,  which  remained  A,  it  was.  held  that  the  setderoent  of  the  pau- 
per was  in  A.  Westport  v.  Dartmouth^  10  Mass.  R.  341. 
•  Where  part  of  a  town  (A)  was  annexed  to  another  town  (B),  and 
a  person,  who  afterwards  became  a  pauper,  was  absent,  it  was  heM 
that  though  belonging  to  the  pait  set  off,  his  settleoient  continued  in 
A ;  and  when  afterwards  a  new  town  (C)  was  incorporated,  includ- 
ing the  n^ct  of  land  which  had  been  annexed  to  B,  and  the  new 
town  (C)  was  to  support  paupers  who  had  gained  a  settlement  in  the 
part  annexed,  it  was  holden  thaf  the  new  town  (C)  should  support 
the  pauper,  although  he  had  never  gained  a  sietilement  in  B«  Great 
JBarrington  v.  Lancaster ^  14  Mass.  R.  253. 

Incorporating  a  district  into  a  town  makes  no  alteration  in  settle- 
ments. If  the  district  is  or  is  not  chargeable,  the  town  is  or  is  not 
so,  likewise.     Walpole  y.  Hopkinton^  4  Pick.  357. 

11.  "  Any  minor  who  shall  serve  an  apprenticeship  to  any  lawfiit 
trade,  for  the  space  of  four  years  in  any  town  or  district,  and  actually 
set  up  the  same  therein,  within  one  year  after  the  expiration  of  saiid 
term,  being  then  twenty-one  years  old,  arid  continue  to  carry  on  the 
same  for  the  space  of  five  years  therein,  shall  thereby  gain  a  settle- 
ment in  such  town  or  district ;  but  such  person  being  hired  as  a  jour- 
neyman, shall  not  be  considered  as  setting  up  a  trade." 

12.  "  A  person,  being  a  citizen  as  aforesaid,  and  of  the  age  of 
twenty-one  years,  who  shall  hereafter  reside  in  any  town  or  disirtct, 
within  this  commonwealth,  for  the  space  often  years  together,  and  pay 
all  state,  county,  town,  or  district  taxes,  duly  assessed  on  such  per- 
son's poll  or  estate,  for  any  five  years  within  said  time,  shall  thereby 
gain  a  settlement  in  such  town  or  district." 

In  the  construction  of  this  clause  it  is  settled,  that  a  citizen  having 
taxable  estate,  and  being  able  to  pay  the  taxes  assessed  on  him,  will 
gain  a  settlement  in  any  town,  by  dwelling  for  ten  years  togetlier, 
and  half  that  time,  paj'ing  state  and  town  taxes,  although  he  is  not 
assessed  to  county  taxes,  whether  the  omission  be  chargeable  to  ac- 
cident or  design.     Wreniham  v.  Attkborough^  5  Mass.  R.  434. 

But  five  years'  assessment  of  taxes,  without  payment,  wiB  not.  In 
such  case,  gain  one.    Bnd. 

The  residence  of  ten  years,  contemplated  by  the  statute,  must  be 
the  residence  of  a  person  of  full  age,  lor  ten  years  together  or  tmtn- 
terruptedlify  with  the  payment  of  taxes  for  any  five  years  during  the 
term.    Billerica  v.  Chdmfard^  10  Mass.  R.  394. 

Should  the  absence  be  for  two  or  three  months,  it  might  be  a 
question  of  fact,  and  the  result  of  evidence,  whether  Ais  were  a 
change  of  domicil  or  not.     Ibid. 
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The  taxes  must  be  fnud  during  some  fire  yetrs  of  .the  ten.  For, 
if  tbe  pauper  should  reside  twennr  years  ki  a  tows,  aod  should  pay 
taxes  five  years,  but  not  during  nve  years  in  any  ten  years  together 
of  the  tvrenty,  no  setderoent,  as  it  seems,  would  be  gained.    Rid* 

If  a  tax  is  assessed,,  and  afterwards  wholfy-  abated,  it  is  the  same 
thing  as  respects  gaining  a  settlement,  as  if  no  assessment  bad  been    , 
made.    But  if  abated  in  part,  and  the  person  pays  all  ihaf  id  not 
abated,  iuis  a  payment  of  aU  ta^es  duly  assessed,  within  the  intent 
of  the  statute.     ibidS 

Where  one  bad  resided  in  a  town  for  more  limn  ten  years,  and 
bad  paid  taxes  more  than  fire  years,  on  a  piece  of  land  hoMen  at 
aulfimnce  after  the  first  year,  and  wkhoot  sufficient  ability  to  pay 
the  rent,  it  was  held  that  be  gained  a  setdement.  Sudbwy  ▼.  St€^ 
12  Mass.  R.  462. 

If  a  person  resides  in  a  town  more  than  ten  years,  and  pays  taxe^ 
more  than  five,aIdiough  during  that  time  he  has  a  legal  settlement 
m  another  state,  where  his  family  resides,  and  which  he  usually  vis- 
its eveiy  six  months,  he  gains  a  setdement  in  such  town.  Cambridge 
V.  Ckarkstomii  13  Mass.  R.  501. 

The  payment  of  a  highway  tax,  by  hbor  or  odierwise,  for  the  rc^- 
quisite  number  of  years,  coupled  with  the  prescribed  term  of  resi* 
dence,  is  sufficient  U>  give  a  settlement,  ^ndaver  v.  Chdmrford^ 
16  Mass.  R.  236.  It  must  be  presumed,  this  h'^bway  tax  wad  the 
only  one  assessed  during  the  period. 

But  though  a  citizen  besides  in  a  town  ten  years,  and  has  taxable 
property.five  of  those  years,  if  the  assessors  for  a  sufficient  reason 
omrt  to  tax  him,  he  will  gain  no  settlement.  Reading  v.  TewhAury^ 
2  Pick.  R.  535.  It  seems  age,  infirmity,  or  poverty  would  be  a 
sufficient  reassn. 

Support  €f  Poor. 

"By  statute  1703,  c.  59,  ^  9,  overseers  of  tbe  poor  inc.  are  re-    « 
quired  to  provide  for  the  immediate  relief  of  all  persons  residing 
or  found  in  their  towns,  &c. 

Under  this  statute  it  has  been  settled,  that  one  confined  in  pris- 
on for  debt,  must  be  suppoiited,  in  tbe  first  instance,  by  tlie  town  in 
which  the  prison  is  situated,  whether  such  pauper  haih  a  legal  set- 
dement elsewhere  or  not,  after  due  application  to  the  overseers. 

And  therefore  where  a  deputy  gaoler  applied  to  die  town  to  make 
provision  for  the  support  and  maintenance  of  a  poor  prisoner,  which 
the  town  neglected  ;  and  the  goaler  afterwards  supplied  him  with 
necessaries ;  it  was  held  that  the  goaler  might  recover  the  amount 
against  the  town.  CargiU  v.  Wiscassetj  2  Mass.  R.  547 ;  Doggeti 
V.  Dedkamy  2  Mass.  R.  564.  (Supp.) 

So  where  one  was  imprisoned  lor  not  obeyiog^  the  order  of  C.  C. 
p.,  which  was  to  provide  for  a  bastard  child  ;  it  was  held  that  he 
was  widiin  the  statute,  and  must  be  relieved  (in  the  first  instance), 
by  die  town  where  tbe  prison  lies.  Saytcard  v.  Alfiredf  5  Mass.  R. 
244. 
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But  where  prisoners  are  committed  for  crimes,  the  town,  where 
the  prison  is  situated,  is  not  obliged  to  relieve  them,  though  needing 
relief,  nor  to  aflbrd  them  medical  aid.  .  Such  prisoners  are  a  charge 
on  die  commonwealth.    Adams  v.  Wisca$iet,  d  Mass.  R.^d^. 

By  ^  3  of  the  same  statute,  the  kindred  of  a  poor  person  in  the 
line  or  degree  of  grandfather,  grandmother,  fieither,  mother,  children^ 
or  grandchildren,  hj  consanguinity,  if  of  sufficient  ability,  shall  be 
holden  to  support  such  person  according  to  their  ability  8sc. 

It  seems,  that  the  kindred  of  a  pauper  cannot  be  called  on  to  con- 
tribute to  his  support,  but  by  the  overseers  of  the  town  nrfiere  he  is 
setded,  or  by  some  other  of  his  kindred*  And  therefore,  where  die 
overseers  of  any  town  shall  provide  for  the  relief  of  a  pauper,  their 
only  remedy  b  against  the  town  where  he  is  settled.  Andaver  v. 
Salemf  3  Mass.  R.  142 ;  {Sayuoard  v.  A^hdj  5  Mass.  R.  5^) ; 
see  14  Mass.  R.  243. 

By  <^  13,  the  overseers  of  the  poor  are  to  relieve  and  support, 
and  in  case  of  dieir  decease  to  bury  decently  all  poor  persons  residiiig 
or  found  in  their  towns  &cc.,  having  no  lawful  settlements  within 
the  commonwealth  be.,  and  recover  the  expenses  of  their  rdalions, 
if  chargeable  by  law  be. ;  otherwise  to  be  paid  out  of.  the  treasury 
of  the  commonwealth  by  warrant  from  the  governor  &c. 

B^  ^  7  of  the  same  statute,  paupers  living  without  the  bounds  of 
any  mcorporated  town  &c.,  shall  be  under  the  care  of  the  overseers 
of  the  poor  appointed  in  the  adjoining  town  be.,  wherein  the  inhab- 
itants of  such  unincorporated  place  are  usually  taxed  &c. 

Removal  of  Poor. 

By  Stat.  1793,  ch.  59,  ^10,  it  is  enacted,  that  all  persons  actu- 
ally chargeable,  or  who  through  age  or  infiimity,  idleness  or  disso- 
luteness, are  likely  to  become  chargeable  to  the  place  wherein  they 
are  found,  but  in  which  they  have  no  lawful  settlement,  may  be  re- 
moved to  the  place  of  their  lawful  settlements  be.,  and  the  process 

for  that  purpose  is  provided  in  thai  and  the  following  section.     See 

farther  under  the  next  head. 

The  selectmen  of  a  town  applying  for  the  removal  of  a  pauper, 
act  as  agents  of  their  town,  and  costs  may  be  taxed  against  the 
town  for  the  respondents,  if  the  town  do  not  prevail.  Buckfdd  v. 
Gorhatdj  6  Mass.  R.  445. 

Remedy  over  for  Toums  supporting  Poor. 

Under  stat.  1793,  cb.  59,  §  9  b  12,  it  is  setded,  diat  no  action 
lies  by  the  town  relieving  against  the  town,  where  the  pauper  has  his 
settlement,  except  for  expenses  incurred  within  three  months  next 
before  notice.  Qtoere,  with  respect  to  expenses  of  removal  and 
burial.  Bath  v.  Fre^ort^  5  Mass.  R.  326  ;  see  too,  Salem  v.  Anr 
dover^  3  Mass.  R.  436. 

In  an  action  brought  by  a  town  to  be  reimbursed  for  expenses 
incurred  in  the  relief  of  a  pauper,  the  declaration  should  state,  that 
the  pauper  had  his  setdement  in  the  town  sued ;  that  the  expenses 
were  necessarily  incurred  in  the  relief  of  the  pauper ;  that  the  town 
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sued,  had  notice  of  the  distressed  situation  of  ihe  pauper,  "within 
three  months  from  the  time  when  the  expenditures  were  made ;  for 
all  facts  must  be  averred,  which  are  necessary  to  constitute  a  legal 
oblieatbn  under  the  statute.     Rid. 

The  charges  which  oveneen' may  be  at  for  their  own  expense 
and  trouble,  in  providing  for  the  support  and  abode  of  a  pauper,  are 
not  legal  charges,  and  cannot  be  recovered.  Cantoay  v.  Ueerfiddy 
1 1  Mass.  R.  327. 

To  entitle  a  town,  which  has  supported  a  pauper,  to  recover  an 
indemnification,  it  is  sufficient,  that  the  pauper  once  fell  into  distress 
while  reading  within  the  town,  and  at  the  time  of  the  notice  given, 
was  chargeable  to  theHown,  whether  within  it,  or  any  other  town ; 
and  it  is  not  necessary  that  the  pauoer  should  be  actually  within  the 
town  at' the  time  of  the  notice.  Marlborough  y.  Rutland^  11  Mass. 
R.  457. 

Where  a  pauper .fafls  into  distress  within  a  town  ^A),  and  one  of 
hb  relations  contracts  with  that  town  to  support  him  m  another  town 
(B),  and  A  gives  notice  to  the  town  (C)  where  the  pauper  has  his 
setuement,  and  C  is  disposed  to  have  the  pauper  removed  to  C,  A 
must  be  at  the  expense  of  removing  the  pauper  from  B  to  A,  and  a 
neglect  of  this,  alter  knowledge  £at  the  person  of  the  pauper  is 
wanted  for  the  purpose  of  removal,  may  affect  the  right  of  A  to  re- 
cover. Ibid, 

With  regard  to  the  notice  to  obtain  a  removal  under  ^  12,  it  has 
been  setded,  that  the  notice  must  be  in  toritingy  and  signed -by  a 
mc^oriiy  of  the  overseers  of  the  town,  or  perhaps  by  an  agent  duly  • 
authorized  by  the  town  giving  notice  ;  but  it  is  sufficient,  if  given  to 
one  of  the  overseers  of  the  town/  notified.  DaUon  v.  Hinsdakj  6 
Mass.  R.  501. 

.  To  estop  a  town  from  denying  a  settlement j  because  not  objected  to 
within  two  months  from  the  receipt  of  the  notice,  the  notice  should 
state  that  the  pauper  resides  in  the  town  giving  it,  and  requires  sup- 
port ;  and  that  support  has  been  afforded  him ;  it  will  be  best  to  state 
the  amount ;  and  it  seems  not  to  be  necessary  to  state  by  what  means 
setttement  has  been  obtained.  Quinof  v.  Braintree^  5  Mass.  R.  90. 

Where  the  town  of  A  relieved  a  pauper,  and  gave  due  notice  to 
the  town  of  B,  the  supposed  place  of  the  pauper's  settlement,  which 
was  neither  answered  nor  objected  to,  but  B  paid  the  expenses  in- 
curred by  A,  but  the  pauper  toas  not  removed j  in  an  action  brought 
by  A  for  after  expenses  for  the  same  pauper,  it  wa^  held,  that  B 
was  not  estopped  from  denying  the  settlement  of  the  pauper  to  be 
in  B.  Otherwise^  if  the  pauper  had  been  removed,  without  objec- 
tion made  within  two  months  after  notice.  Or,  if  A  without  or 
after  removal  of  the  pauper,  had  commenced  an  action  against  B 
for  recovery  of  expenses,  and  had  recovered  judgment ;  this  judg- 
ment would  have  concluded  B,  as  to  all  further  expenses  of  main- 
tenance.   Bridgwater  v.  Dartmouth^  4  Mass.  R.  275. 

A  notice,  that  the  family  of  A  has  become  chargeable,  is  bad, 
being  too  general ;  but  where  no  objection  is  made  on  that  account, 
the  defect  b  waived.     Embden  v.  Augusta^  12  Mass.  R.  307. 
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SeealsOj  13  Mass.  R.  555;  16  Mass.  R.  103.  Proof  of  notice 
sent  by  mail  is  insufficient.  Proof  of  actual  delivery  is  necessary. 
16  M^ss.  R.  112. 

In  an  action  for  reimbursement,  brought  by  a  town  relieving,  it 
cannot  be  objected  that  the  pauper  is  able  but  unwilling  to  support 
himself.     Parts  v.  Hiram,  12  Mass.  R.  262. 

Where  a  gaoler  recovers  of  the  town,  where  the  gaol  is  situated, 
the  expenses  of  supporting  a  poor  prisoner,  cpn&ned  for  not  dbeying 
an  order  for  the  support  of  his  bastard  child,  the  town  may  recover 
the  same  of  the  town  where  the  prisoner  has  his  settlement*  Sojf^ 
ivard  V.  Alfred,  5  Mass.  R.  244. 

If  the  town  notifying,  defrays  the  expense  of  supporting  the  pau- 

Eer,  although  tlie  pauper  lives  in  another  town  which  provides  fat 
iro,  such  notice  will  be  effectual.     MarJbGnmgh  v.  Rudctivi^  1 1 
Mass.  R.  483. 

Where  an  inhabitant  of  a  town  had  supported  a  pauper,  and 
recovered  of  the  town  for  such  support,  and  the  town  afterwards 
more  than  two  years  aher  the  expenses  were  incurred,  brought  an 
action  agamst  the  town  where  the  pauper  had  his  settlement  m  the 
amount,  it  was  held,  that  the  action  could  not  be  sustained,  though 
commenced  within  two  years  after  such  payment.  ReadfieU  f. 
Dresden,  12  Mass.  R.  317. 

An  action  cannot  be  sustained  by  one  town  against  another  for 
the  support  of  its  paupers,  unless  commenced  within  two  years,  and 
even  if  there  have  been  a  former  recovery  by  the  same  town  for  the 
same  paupers.  HaUoU>eU  v.  Harwich,  14  Mass.  R.  186.  And  uidess- 
tiiere  has  been  a  new  noiice,  no  action  can^  be  maintained  even  if 
commenced  within  two  years.     Ibid. 

Where  a  town,  on  being  notified,  relieves  a  pauper,  and  the  pau« 
per  afterwards  receives  aid  from  the  town  which  gave  the  notice, 
new  notice  must  be  given  in  order  to  recover.  Simeu  v.  Anrngta. 
12  Mass.  R.  316. 

It  seems,  the  town  relieving  or  supporting,  a  pauper,  has  notm 
every  case  a  right  to  a  full  indemnity  lor  monies,  disbursed  by  them 
for  that  purpose  ;  for,  if  tbe.sum  is  exorbitant  or  unreasonable,  thou^ 
not  paid  or  contracted  for  mala  fide,  it  may  be  reduced  to  a  reason- 
able sum,  unless  notice  is  given  of  the  amount  of  such  expense  to 
the  town  where  the  pauper  has  his  settlement.  Sauthbridgt  f. 
CharUan,  15  Mass.  R.  248. 

Where  a  pauper  has  a  settlement  in  A,  and  a  place  is  there  pn>- 
vided  for  her  by  that  town,  "  she  cannot  be  said  to  stand  in  need  of 
relief  in  any  other  town,  because  she  has  wandered  from  her  proper 
home  to  a  neighbouring  town.  In  such  cases,  the  overseers  of  the 
poor  of  the  town  to  which  she  may  come,«lK>uld  give  immediate  no- 
tice to  the  overseers  of  the  town  of  her  setdement,  in  order  that  they 
may  cause  her  to  be  brought  back."  If  the  pauper  is  able  to  return 
of  herself,  the  town  relieving  has  no  right  lo  recover,  unless  notice  is 
sent  previously  to  incurring  the  expense ;  otherwise,  in  case  of  sick- 
ness or  inabUlty  to  return.  See  J^Tew  Salm,  v.  WendMj  2  Pick.  341. 

Where  an  action  has  been  brought  by  one  town  against  another, 
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to  recover  tbe  expenses  of  a.  pauper,  if  the  plaintiffi  wish  to  com- 
mence  another  action,  pending  the  first,  for  subsequent  expenses  for 
the  pauper,  they  must  give  a  new  notice.  fValpole  v.  HopkirUofif 
4  Pick.  358.  Every  new  cause  of  action  must  be  prosecuted,  with* 
out  the  &id  of  a  former  notice.  Ibid.  A  notice  delivered  to  one  of 
the  overseers,  when  absent  from  home  attending  the  legislature,  is 
sufficient.  Rid,  Notice  that  A  and  her  three  children,  she  having 
four,  are  at  the  expense  of  the  plaintifis,  and  a  request  to  remove 
them,  is  sufficiendy  certain  for  her,  but  not  for  the  children.  Snd. 
Qtuere.  Why  should  it  not  be  sufficient  for  three  ?  But  if  remov- 
ed, the  fourth  would  be  separated  from  its  parent 

By  Stat.  1793,  ch.  59,  ^  13,  "Every  town  and  district  shall  be 
holden  to  pay  any  expense,  which  shall  be  necessarily  incurred  for 
the  relief  of  any  nauper,  by  any  inhabitant  not  liable  by  law  for  his 
or  her  support,  after  notice  and  request,  made  to  the  overseers  of  the 
said  town  or  district,  and  until  provision  shall  be  made  by  them." 

Under  this  section  it  is  setded,  that  no  person  is  within  the  statute, 
who  is  not  an  inhabitant  of  the  town  where  the  pauper  has  his  set- 
tlement.   Mitchell  y.  ComvUhy  12  Mass.  R.  333. 

In  such  case  it  is  not  necessary  that  the  notice  and  request  should 
be  in  writbg,  nor  is  the  action  limited  to  two  years  after  the  relief 
affi>rded.     fVatson  v.  Cambridge^  15  Mass.  R.  286. 

By  Stat.  1821,  ch.  94,  §  3,  it  is  enacted,  that  if  any  person,  stand- 
ing in  need  of  relief,  shall  be  supported,  in  any  town,  district,  or  city, 
in  this  commonwealth,  other  than  in  the  town  in  which  such  person 
may  have  a  legal  settlement,  die  town,  district,  or  city,  in  which 
such  person  has  a  legal  setdement,  shall  not,  in  any  case,  be  sub- 
jected to  a  greater  expense,  than  at  the  rate  of  $1  per  week,  during 
the  continuance  of  such  supplies ;  provided,  the  town  S^c.  in  which 
&c.  shall  cause  such  pauper  to  be  removed  within  thirty  days  from 
the  time  of  receiving  legal  notice,  that  such  support  has  been  fur- 
nished. 

Of  EstoppeU.    See  Stat  1793,  ch.  59,  ^  9. 

1.  A  recovery  by  the  plaintiffi  against  the  defendants,  in  a  suit  re- 
lating to  a  pauper,  estops  the  defendants  fh)m  contesting  the  setde- 
ment of  the  same  pauper.  But  a  compromise  does  not  estop, 
whether  before  or  alter  action  brought. 

2.  A  notice  given,  according  to  the  manner  prescribed  in  the^tute, 
before  action  commenced,  if  not  replied  to  within  two  months  after- 
wards, concludes  the  party^  receiving  it,  in  like  manner  from  contesting 
the  pauper's  setdement.  But  if  one  such  notice  is  given  and  replied 
to,  and  afterwards,  another  is  sent,  the  defendants  are  not  obliged  to 
return  another  answer,  to  prevent  an  estoppel,  as  it  would  be  unrea- 
sonable to  compel  them  to  send  an  answer  every  time  the  same 
town  chose  to  notify  them.  So,  pending  an  action,  or  after  final 
judgment,  a  new  notice  would  be  unnecessary  and  improper.  J\eW' 
ion  V.  Randolph^  16  Mass.  R.  426. 
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Where  the  town  of  Ahas  ^ren  notice  to  the  town  of  B,  and,  that 
notice  not  being  answered,  h^  recovered  judgment  against  the  town 
of  B,  this  is  not  a  sufficient  bar  to  prevent  the  town  of  A  from 
recovering  the  same  amount  from  tb^  town  of  C.  Braintree  t. 
Hinghamj  17  Mass.  R.  432. 


APPENDIX,  No.  I. 


Observatiam  on  Real  JlcAoni,  as  formerly  pracAsed  in  Manaekuaeits. 

Bt  the  late  Judge  Trowbridge. 


Mr.  Gridlet,  after  his  return  from  Enzland,  told  me  that  he  found 
our  practice,  in  declaring  upon  the  plainti£f!s  own  seism  within  thirty 
years,  was  wrong ;  because  no  person  could,  since  the  statute  of  the 
21  Jac.  1,  maintain  an  action  upon  hb  own  seisin,  unless  it  was  within 
twenty  years ;  and  I  used  afterwards  to  declare  accordingly^  I  supposed 
that  twenty  years'  adverse  quiet  possession,  since  that  statute,  took  away, 
not  only  the  right  of  entry,  but  the  right  of  possession  also,  so  that  the 
possession  could  not  be  regained  by  entry,  or  recovered  by  a  possessory 
action,  as  I  supposed  our  action  of  Ejectment  to  be.  Whetner  ftook 
this  from  Mr.  Gridley,  as  coming  from  Westminster-Hal),  or  from 
what  had  been  said  by  their  Lordships  Hoh,  Gilbert,  and  Mansfield, 
or  from  all  of  them,  (Salk.  421,  605,  Gilb.  Ten.,)  I  do  not  recollect, 
but,  supposing  the  law  to  be  so,  I,  without  examination,  said  that  CoL 
Tyng's  declaration  against  Mr.  (Joodwin  was  insufficient  and  bad.  I  then 
was  unable  to  examine  the  point,  if  I  had  thought  it  needful  to  do  it ; 
but  have  since  carefully  looked  into  the  books,  to  see  if  the  tme  owner 
of  lands  or  tenements,  after  his  right  of  entry  is  taken  away  by  the 
twenty  years'  adverse  possession,  may,  by  our  acdon  of  Ejectment,  and 
declaring  upon  and  proving  his  own  actual  seisin  in  fee  within  thirty 
years,  recover  possession  of  such  lands  and  tenements ;  and  I  find  that 
he  may,  and  that  it  was  for  want  of  duly  attending  to  the  dififerenee 
there  is  between  the  action  of  Ejectment  here  and  in  England,  that  I 
ever  was  of  a  dtfierent  opinion* 

The  title  to  lands  and  tenements  in  England,  for  centuries  past,  has 
usually  been  tried  in  actions  of  Trespass  in  Ejectment,  wherein  the 
plaintiff  declared  that  the  lan^  in  question  was  denused  to  him  by  such 
an  one,  at  such  a  time,  for  such  a  term,  by  virtue  whereof  he  entered 
thereinto,  and  was  possessed  thereof,  until  the  defendant  at  sudi  a  time, 
vi  et  armisy  ousted  him,  to  his  damage,  so  much.  As  one  out  of  nosses- 
sion  of  the  land  could  not  lawfully  demise  it,  the  method  ancientiy  was 
f6r  him  who  claimed  the  land,  to  make  a  formal  entry  into  it,  and  there 
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to  seal  and  deliver  a  lease  thereof  to  a  third  person,  who,  bjr  virtae 
thereof,  entered  and  held  the  land  until  he  was  ousted  thereof  by  the 
defendant,  for  which  the  lessee  brought  this  action ;  and,  to  maintain  it, 
was  obliged  to  prove  the  lease  so  made,  and  his  entry  by  virtue  thereof, 
and  being  ousted  by  the  defendant,  as  also  the  lessor's  right  of  entry, 
without  which,  his  actual  entry  would  not  have  given  him  such  a  pos- 
session of  the  land  as  would  enable  him  to  lease  it }  and  though  ac- 
cording to  the  modem  practice,  the  lease,  entry,  and  ouster,  is  confes- 
sed by  the  defendant,  yet  the  plaintiff  is  still  obliged  to  prove  his  lessor 
had  a  right  to  enter  into  the  land,  when  he  made  the  lease  declared  on, 
and  must  also  allege  the  lease,  entry,  and  ouster,  to  have  been  withm 
twenty  years,  that  it  may  appear  upon  the  face  of  his  declaration,  that  the 
defendant  has  not  been  in  quiet  possession  of  the  land,  so  long  as  to 
toll  the  lessor's  entry.  This  action  of  ejectment  cannot  be  maintained 
by  one  that  has  not  a  possessory  right,  not  barred  by  the  statute  of 
limitations,  as  wiis  held  by  the  twelve  judges  of  England,  in  the  case  of 
AsUn  V.  PerkifUj  B.  R.  32 ;  Geo.  2  ;  2  Burr.  668. 

The  right  of  possession  means,  the  right  any  one  has  to  have,  bold, 
or  recover,  the  possession  of  lands  or  tenements.  The  disseisor  and 
the  disseisee  may  each  of  them,  at  the  same  time,  and  as  to  the  same 
lands  or  tenements,  have  distinct  and  separate  rights  of  possession ; 
and  each  of  them  may,  at  different  times,  nave  a  different  right  of  po^ 
session.  The  disseisee's  right  of  possession  is,  Jirsij  the  right  he  nas, 
wliile  his  right  of  entry  continues,  to  regain  the  possession  by  ennry,  or 
to  recover  it  by  a  possessory  action,  at  his  election.  Secondly^  It  is  the 
right  he  has,  aUer  his  right  of  entry  is  taken  away,  to  recover  the  posses- 
.sion  by  such  actions ;  2  Bla.  196,  197  ;  3  Bla.  177 ;  Litt.  SecU  385. 

The  disseisor's  right  of  possession  is,  jirsty  The  right  he  has  to 
maintain  and  defend  his  possession  against  all  persons  but  the  disseisee, 
bis  heirs,  and  the  true  owner.  Vau.  299  ;  Gilb.  Ten.  21, 23;  Stacker 
V.  Bemy^  Ld.  Ray.  741  ;  Stokes  v.  Berry,  2  Salk.  421 ;  Smith  v. 
Tindal,  11  Mod.  104;  Taylor  v.  Horde,  1  Burr.  119.  Secondly,  It  is 
the  right  the  disseisor  has,  by  action  to  recover  back  the  possession  from 
any  other  person  than  the  disseisee,  his  heirs,  and  the  true  owner,  that 
should  oust  him.  Stocker  v.  Bemy,  Ld.  Ray.  741 ;  Stokes  v.  Berry , 
2  Salk.  421 .  Thirdly  J  It  is  the  right  the  disseisor  has,  after  being  twenty 
years  in  quiet  adverse  possession,  to  maintain  and  defend  his  possession 
against  the  entry  of  the  disseisee,  his  heirs,  and  the  true  owners.  Stokes 
V.  Berry,  2  Salk,  421 ;  11  Mod.  104.  Fourthly,  It  is  the  right  the 
disseisor  has  by  action,  to  recover  back  the  possession,  the  disseisee, 
his  heir,  or  the  true  owner  may  gain  from  the  disseisor,  by  entering  up- 
on and  ousting  him,  without  having  a  right  of  entry ;  Stacker  v.  Bemy^ 
Ld.  Ray.  741 ;  Stokes  v-  Berry,  2  Salk.  421 1  Smith  v.  Tindal, 
2  Salk.  685. 

By  32  H.  8,  2,  no  person  shall  have  or  maintain  any  writ  of  right, 
for  any  laqds  or  tenements  on  the  seisin  or  possession  of  his  ancestor 
or  predecessor,  but  only  of  their  seisin  or  possession,  within  threescore 
years,  next  before  the  test  of  the  same  writ ;  and  no- person  shaU  have 
or  maintain  any  acdon  for  any  lands  or  tenements,  upon  his  own  seism 
or  possession  therein,  above  thirty  years  next  before  the  test  of  the 
original  writ.  By  the  21  Jac.  1,  16,  all  writs  of  formedon  in  descender, 
remainder,  and  reverter,  shall  be  sued  within  twenty  years  next  after 
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the  title  or  cause  of  action^  descended  or  fallen,  and  not  afterwards. 
And  no  person  shall  hereafter  make  any  entry  into  lands  or  tene^^ 
ments,  but  within  twenty  years  next  after  his  right  or  tide  to  the  same  shall 
descend  and  accrue,  and,  in  default  thereof,  such  person  so  not  entering, 
and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such  entry, 
after  to  be  made.  The  right  of  entry,  and  the  right  of  action,  are  distinct 
and  difierent  rights ;  they  are  several  remedies  for  recovering  lands  or 
tenements  illegally  withheld,  and  are  so,  separate  and  independent  of 
each  other,  that  a. discharge  of  one  is  not  a  discharge  of  the  other* 

In  BeviPs  case,  18  Eliz.,  the  court  held,  that  although  a  man  has 
been  out  of  possession  for  sixty  years,  yet  if  his  entry  is  not  taken 
away,  he  may  well  enter,  and  bring  his  action  of  his  own  possession  ; 
for  the  first  clause  of  32  H.  8,  2,  doth  not  bar  any  right,  but  disables 
every  person  from  maintaining  a  writ  of  right  upon  the  seisin  or  pos- 
session of  his  ancestor  or  predecessor,  unless  it  was  within  sixty  years 
before  the  purchase  of  the  writ,  and  that  the  third  branch  of  that  stat- 
ute extendeth  only  to  actions  of  his  own  possession,  and  not  to  entries^ 
4  Co.  12,  a.  In  the  case  of  Hunt  v.  Brown^  B.  R.,  1  Ann,  it  appears 
that  Thomas  Guillym,  being  seized  in  fee  tail  of  lands  in  ancient  de- 
mesne, by  fine  levied  in  the  court  of  the  manor,  without  proclamations, 
on  the  25th  May,  22  Car.  1,  granted  the  same  to  one  Nurse  for  his  life, 
rendering  a  certain  rent ;  tiiiat  Nurse  entered  and  held  the  land  during 
his  life,  and  paid  the  rent ;  that  Thomas  Guillym,  24  Car.  1,  levied  a 
fine  of  the  same  land  with  warranty,  but  without  proclamations,  to  the 
use  of  himself  and  his  heirs,  and  so  bargained  and  sold  the  reversion 
to  Pahae  and  his  heirs,  under  whom  the  defendant  claims ;  that  Thos. 
Guillym  died  in  1663,  leaving  issue  Thos.  Guillym,  his  son  and  heir  in 

tail,  who  died  in leaving  issue  Richard  Guillym,  his  son  and  heir 

in  tail;  that  Nurse  died  in  1693,  after  which  Richard  Guillym  en- 
tered and  made  the  lease  to  the  plaintiff,  and  whether  his  entry  upon 
the  purchase  be  lawful,  was  the  question ;  and  the  court  held  that  the 
£ne  levied,  worked  a  discontinuance  during  the  life  of  Nurse ;  that 
the  fine  being  without  proclamations  did  not  bar  Richard's  father  of 
bis  formedon,  and  though  he  was  dead,  yet  as  twenty  years  had  passed 
after  he  was  entitled  to  his  formedon,  Kchard  his  son  is  not  intitied  to 
that  action  ;  that  by  Nurse's  death,  the  discontinuance  was  determin- 
ed, and  a  right  of  entry  then  accrued  to  Richard,  the  heir  in  tail,  and 
be,  as  Nurse  had  not  been  dead  twenty  years,  might  lawfully  enter ; 
Nelson's  Lect.  240,  242  ;  1  Salk.  339,  340 ;  and  upon  error  brought, 
in  B.  R.  1  Ann,  that  court  held,  that  supposing  Richard  barred  of  his 
formedon,  yet  he  is  not  thereby  hindered  to  pursue  his  right  of  entry, 
which  accrued  to  him  by  the  death  of  the  ^enant  for  life,  for  that  is  a 
new  right  which  he  had  not  before  ;  that  where  a  man  releases  his 
right,  he  cannot  pursue  his  action  or  remedy,  but  if  a  man  has  a  right 
and  several  remedies,  the  discharge  of  one  is  not  a  discharge  of  the 
other  'y  and  that  the  statute  of  4  H.  7,  enures  and  operates  by  way  of 
bar  to  the  right,  which  answers  Saul  and  Clerk's  case.  Jones,  210, 21 1. 
But  the  21  H.  8,  and  the  2]Jac.  1,  operate  by  way  of  bar  to  the  reme- 
dy, and  the  word  right  there,  is  right  of  entry.  2  Salk.  422.  Upon 
examining  the  records  in  the  county  of  Middlesex,  of  the  proceedings 
of  the  County  Court,  under  the  old  charter,  and  of  die  inferior  Court 
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of  Common  Pleas  under  the  new  charter,  down  to  ITSS,  I  do  not  find 
diat  the  tide  to  any  lands  or  tenements  was  ever  tried  m  an  actkn  of 
Ejectment,  wherein  the  plaintiff  declared  anon  a  lease,  enby,  and  ooster 
as  in  Enghnd ;  and  though  I  hiBve  attenoed  the  courts  in  Jffiddlesex, 
and  some  odier  counties,  from  1730  to  1775, 1  do  not  remember 
above  two  or  three,  such  actions,  and  those  were  brought  by  Mr.  Pratt, 
not  long  before  he  left  the  province.  Our  action  of  Ejectment  is  esseo^ 
tiallj  diflbrent  from  the  action  of  Ejectment  m  £ngl»[id.  It  se^ns  (or 
near  a  century  |Mi8t,  generally  to  have  taken  the  place  of  the  ^ediane 
Fimutj  die  Wnts  of  Entry  and  of  Asrize,  and  the  Writ  of  Ri^*  also, 
amd  is  much  more  like  the  Assize  and  Writ  of  Right,  than  the  Writ  of 
Entry  or  of  Ejectione  Firms.  The  Writ  of  Assize,  invented  in  die 
reign  oi  Hen.  2,  (1176,)  being  a  more  expedidous  remedy  than  die 
Writ  of  Entry,  that,  as  brought  against  the  disseisor,  fell  mto  disuse ; 
for  both,  as  bnooght  agunst  him,  supposed  a  right  of  entry  in  the  dis- 
seisee, and  were  remedies  so  much  alike,  that  a  judgmait  or  recovery 
m  one,  was  a  bar  to  the  other.     3  Bla.  Com.  184 ;  Gilb.  Ten.  48. 

Loid  MansBeld  says,  that  the  Assize  was  the  common  method  oi 
trying  tides  tiH  the  Ejectment  came  in  use.  That  ibr  the  sake  of  the 
remedy,  as  between'  the  true  owner  and  the  wrong-doer,  to  punish  the 
wrong,  and  as  between  the  true  owner  and  the  naked  possesacv,  to 
try  the  ude,  the  Assize  was  extended  to  almost  every  obstcucdon  to  an 
owner's  full  enjoyment  of  lands,  tenements,  and  hereditaments.  1  Burr. 
110.  By  the  naked  possessor.  Lord  Mansfield  means  such  a  disseisor, 
intruder,  or  abator,  as  the  true  owner  might  lawfully  enter  upon  ;  for 
while  the  true  owner  has  a  right  of  entry,  as  to  him,  die  disseisor  be. 
bath  only  a  naked  possession ;  Gilb.  Ten.  2) ,  50 ;  3  Bla.  177  a,  185 ; 
and  Lord  Mansfield  speaks  of  the  Assize,  as  a  specific  remedy, 
where  the  right  of  entry  is  not  taken  away.  1  Burr.  111.  Lord  Coke 
says  in  ancient  times,  if  the  disseisor  had  been  in  long  possessbn,  the 
disseisee  could  not  have  entered  upon  him  ;  likewise  the  disseisee  could 
not  have  entered  upon  the  feofi[ee  of  the  disseisor,  if  he  had  continued 
a  year  and  day  in  quiet  possession.  But  the  law  b  changed  in  both 
these  cases ;  only  the  dying  seized,  being  an  act  in  law,  doth  hold  at 
this  day,  and  this  seems  to  be  very  ancient,  for  this  was  the  law  before 
the  conquest ;  1  Inst.  237  ;  and  the  law  continued  so  until  the  statute 
of  21  Jac.  1,  was  made ;  and  therefore  if  at  any  dme  between  the  con- 
quest and  the  making  of  that  statute,  a  Writ  of  Entry,  or  of  Assise  was 
brought  against  the  disseisor  himself,  bythe  disseisee,  it  might  well  be 
supposed  he  had  a  right  of  entry.  The  plaint  in  an  assise  is  as  a 
count  in  other  real  actions,  and  must  set  forth  a  seisin  and  a  disseisin 
whhin  diirty  years.  1  Bacon,  163,  D.  in  die  note;  Boodi,  222.  To 
avow  a  seisin  in  law  is  sufficient;  but  to^have  an  assize,  actual  seisin 
is  requisite  ;  for  die  seisin  which  is  requisite  in  a  Writ  of  Right  of  land 
b  actual  sei^,  and  not  seisin  in  law.  Bevel's  case,  4  Co.  9,  10,  6. 
In  some  cases  an  action  of  assize  might  be  maintained,  by  one  that 
had  not  a  right  of  entry,  but  in  other  cases  it  could  not. 

If  land  descended  to  A  in  fee,  he  presendy  had  a  seisin  in  law  and 
a  right  to  enter  into  die  land ;  if  he  entered  while  that  right  coodnued, 

•  Mr.  Read  brought  a  Writ  of  Entry,  but  the  nanner  of  dedaiing  tfaerela  has  Uen 
much  altered  since  Mr.  Read  came. 
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he  tfaerebjr  gained  an  actnaT  seisin,  and  if  be  was  afierwards  disseised, 
he  might,  at  any  time  withm  thirtj  years,  have  recovered  possession  of 
the  land  by  action  of  asaze,  though  his  entry  was  toiled  before  he 
brought  the  action,  because  there  was  no  need  of  a  new  entry.  If  after 
the  hnd  descended  to  A,  and  before  he  has  made  entry,  a  stranger  had 
entered  into  the  land,  A  might  at  any  time,  while  his  right  of  entry 
continued,  have  entered  upon  the  abator,  and  thereby  gained  an  actual 
seisin,  and  then  might  have  recovered  possession  by  assize.  But  if  A 
suflfered  the  abator  to  continue  in  quiet  possessim,  until  his  right  of 
entry  was  tolled,  he  never  could  recover  possession  of  the  land  by  as- 
size, because  A  had  only  a  seism  in  law,  and  could  not  have  gained  an 
actual  seisin  bj  entry,  for  want  of  a  right  of  entry,  and  without  having 
had  actual  seisin,  could  not  have  maintained  assize,  but  was  put  to  hb 
Writ  of  Right  to  recover  die  land.  In  the  Writ  of  Right,  the  demand- 
ant couiits  of  the  seisin  of  himsdf  or  his  ancestor,  in  a  certain  king's 
rei^,  within  sixty  years ;  the  tenant  defends,  puts  himself  on  the  grand 
assize,  and  prays  it  may  be  inquired  whether  he  himself  hath  .more 
right  to  hold  the  land  to  him  and  hb  heirs,  as  he  now  holds  it,  or  the 
said  A  to  have  the  land,  as  he  above  demandetb  it,  and  tenders  in 
court  six  shillings  and  eight  pence,  for  the  use  of  the  now  lord  the 
king,  diat  it  may  be  inquired  of  the  time  of  the  seisin  alleged  by  the 
said  A  be.  If  the  assize  find  that  the  said  A  has  counted  truly,  and 
that  he  has  more  right  tcv  have  the  land  as  he  demands  it,  than  the  ten- 
ant has  to  hold  it,  judgment  is,  that  the  said  A  do  recover  hb  seism 
against  the  defendant,  of  the  lands  be.,  to  him  and  hb  heirs,  quit  of  th^ 
defendant  and  hb  heirs  forever,  and  that  he  be  in  mercy  &cc. ;  but  if  the 
assize  find  that  the  defendant  has  more  right  to  hold  the  land  to  him 
and  his  heirs,  than  the  demandant  has  to  have  it,  judgment  b,  that  the 
demandant  and  his  pledges  of  prosecution  be  in  mercy  &c.,  and  that 
die  defendant  go  witnout  day  be.,  and  also  that  he  do  hold  the  land 
&c.  to  himself  and  his  heirs,  quit  of  the  demandant  and  his  heirs  for- 
ever be. ;  and  the  like  judgment  is  ^ven  for  the  defendant,  if  the  a&* 
rize  find  diat  the  demandant  or  his  ancestor  was  not  seized  in  the  time 
of  the  king,  that  the  demandant  alleges  he  was.  Litt.  Sect  514. 

I&  actions  brought  for  the  recovery  of  lands  or  tenements,  before 
1692,  the  plaintiff  named  his  action,  case,  trespass,  or  trespass  on 
the  case,  and  after  that,  trespass  in  ejectment  generally,  and  afterwards 
ejectment  only.  In  all  except  the  latter,  the  plaintiff  declares  thus,  or 
to  thb  effect,  that  the  defendant  illegally  entered  into,  and  unjusdy 
withholds  firom  the  plaintiff  the  possession  of  such  and  such  lands  and 
tenements,  which  be  so  became  entitled  to,  but  the  defendant,  though 
requested,  unjusdy  refuses  to  deliver  him  possessbn  thereof,  to  his 
damage,  so  much.  The  declarations  in  ejectment,  drawn  by  Messrs. 
Reed,  BoUan,  Shirley,  Gridley,  and  Dana,  wiere  nearly  the  same 
as  they  sbce  have  been.  How  the  judgments  were  before  1692,  in 
Middlesex,  does  not  appear,  only  the  verdicts  being  recorded ;  but 
since  that  time,  they  generally  have  been,  that  the  defendant  recover 
against  the  plabtiff  his  costs ;  or  that  the  plaintiff  recover  against  the  de- 
fendant hb  possession  of  the  lands,  and  premises  sued  for,  and  costs ; 
or  that  the  plaintiff  recover  against  the  defendant  the  land  and  premises 
sued  for,  and  costs.   No  damages  were  recovered  as  m  the  assize,  nor 
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are  there  any  such  judgments  entered  for  the  plaintiff  or  defendant,  as 
in  England,  on  the  Writ  of  Right,  where  the  raise  was  jomed  on  the 
mere  right ;  and  yet  the  judgments  aforesaid,  ^ven  here,  have  been 
considered  as  alilce  final,  and  binding  the  mere  right  of  the  parties,  as 
those  judgments  on  the  Writ  of  Right  in  England,  saving  as  to  the  mis- 
take in  the  time  of  the  seisin  alleged.  In  England,  no  action  could 
by  law  be  brought  above  once  for  the  same  thmg ;  but  one  action  was 
there  given  for  the  right  of  possession,  and  another  for  the  right  of 
property,  and  a  man  might  there  bring  one  action  for  his  own  posses- 
sion, and  another  for  his  ancestor's  possession,  because  they  were  dis- 
tinct and  different  rights. 

Here  a  man  has  been  allowed  to  bring  one  action  upon  his  own  sei- 
sin or  possession,  and  another  on  the  seisin  or  possession  of  his  ancestor, 
and  if  he  could  not  then  prove  the  seisin  as  alleged,  he  has  been  allowed 
to  become  nonsuit,  and  to  bring  a  like  action  when  he  could  prove  it, 
provided  it  was  within  the  time  allowed  by  law  for  bringing  such  action. 

But  considering  how  little  of  the  law  was  known  here,  when  the  ac- 
tion of  Trespass  and  Ejectment  was  first  brought,  that  action  is  more 
likely  to  have  been  the  effect  of  chance,  than  of  any  formed  design  of 
blending  the  Assize  and  Writ  of  Right,  or  of  any  other  actions  togeth- 
er ;  but  be  that  as  it  may,  the  action  continued  in  use  near  thirty  years,- 
without  any  other  variance  in  the  declaration,  than  seems  to  have  been 
accidental  ;'for  though  Mr.  Auchmuty  came,  here  in  1716,*  and  soon 
drove  Paul  Dudley  Esq.j  the  King's  attorney,  from  the  bar  unto  the 
bench ;  yet  the  manner  of  declaring  in  actions  continued  to  he  very 
loose  and  irregular,  until  after  Mr.  Read  came.  His  pleadings  were 
miich  more  regular ;  sometimes  his  writs  were  abated  only  because  they 
were  right.  However,  the  pleadings  were  from  time  to  time,  as  it 
would  bear,  amended  by  Messrs.  Read,  Bollan,  Shirley,  Gridley,  Dana, 
and  Pratt,  and  the  courts  or  judicial  proceedings  in  Suflblk,  Middlesex, 
Essex,  Worcester,  and  the  eastern  counties,  having  been  so  long  alter- 
ing, and  so  much  changed  from  what  they  anciently  were,  that  it  is 
hard  to  say  what  regard,  if  any,  ought  to  be  had  to  the  practice  in  those 
counties.    How  it  was  in  the  odier  counties,  I  know  noL 

EDWARD  TROWBRIDGE- 

*  He  came  with  Governor  Shute. 
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In  what  cases  Trespass  is  iht  proper  form  of  action^  and  not  Case^ 

and  VICE  versa. 

It  seems  almost  impossible  to  reduce  all  the  various  decisions  on 
this  subject,  to  any  plain  principles,  which  may  serve  to  direct  the  prac- 
titioner which  action  to  bring,  m  every  case  that  may  arise.  The  rea- 
son is,  that  many  of  those  decisions  cannot  be  reconciled  with  each 
other,  without  making  the  difference  of  adjudication  depend  on  irtima- 
terial,  circumstantial  differences,  which,  in  all  probability,  had  no 
weight  in  the  minds  of  the  judges,  by  whom  the  cases  were  deter- 
mined. 

The  attempt  to  reconcile  conflicting  decisions  is  founded  on  an  im- 
pression, that  the  judges,  by  whom  those  decisions  were  made,  enter- 
tained the  same  views  of  the  law  in  relation  to  the  cases,  but  that  the 
circumstances  of  the  cases  themselves  were  so  different,  that  the  same 
principles  would  not  be  applicable  in  each.  It  is  therefore  clear,  that 
where  the  judges  differed  in  opinion  respecting  the  law  relative  to  the 
cases,  an  attempt  to  reconcile  their  decisions  with  each  other  is  incon- 
gruous and  illogical.  All  therefore  that  will  be  attempted  here,  is  to 
point  out  those  decisions,  which,  taken  together,  form  a  system  consis- 
tent with  itself,  and  which  is  not  at  variance  with  the  principles  of  the 
law  in  relation  to  other  actions,  or  with  its  various  other  analogies. 

For  this  purpose,  will  be  considered  how  far  tlie  form  of  action  de- 
pends upon  the  inquiry, 

I.  TVhether  the  injury  complained  of  is  the  immediate  effect  of  an 
act,  or  only  a  consequence. 

II.  Whether  the  act  was  wUful,  or  negligent,  or  merely  accidental. 

III.  Whether  the  act  was  done  immediately  by  the  person  to  be  charge 
ed,  or  through  the  intervention  of  another. 

IV.  Whether  the  act  was  lav^d  or  unlawful, 

V".  Whether  the  injury  is  done  to  the  possession^  or  only  to  a  rever-" 
sionary  interest. 

VI.  Where  the  act  is  done  by  animals,  how  far  they  were  incited  or 
negligently  permitted  to  do  it  by  the  defendant. 

vtt.  In  what  cases  (if  any)  where  Trespass  may  be  maintained,  the 
plaintiff  is  at  liberty  to  waive  the  force  and  bring  Vase. 
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I.  How  far  the  form  rfacUon  depends  upon  the  Mquirg^  tehether  the 
injury  complained  of  is  the  immediate  effect. of  an  actf  or  only  a  eofue- 

quence. 

1.  It  seems  clear,  that  where  the  injury  compIaiDed  of,  is  the  im- 
mediate  effect  of  an  act  of  the  defendant,  accompanied  with  force, 
whether  the  injury  is  intentional  or  not,  Trespass  is  the  proper  form  of 
action.  11  Mass.  R.  57,  137,  519;  1  Str.  593;  3  East  R.  600; 
18  Johns.  R.  257.  And  therefore  if  A  drives  his  carriage  voUfully 
against  B's,  A  is  answerable  for  the  damages  in  an  action  of  Trespass. 
5  T.  R.  648.  So  if  A  is  sitting  in  a  carriage  belonging  to  ^,  and 
C  drives  his  carriage  against  it,  whereby  A  is  injured,  A  may  main- 
tain Trespass  against  C.  7  Taunt.  698.  So  if  A  drives  bis  carriage 
carelessly  or  accxdeniaUy  against  B's,  Tresspass. lies.  3  East  R.  593; 
2  Campb,  R.  464. 

And  therefore  also,  where  the  plaintiff's  horse  was  in  a  stage  coach, 
which  was  driving  on  tlie  proper  side  of  the  road,  and  the  defendants 
were  riding  in  a  cart,  and,  driving  violendy,  had  forced  the  shaft  of 
their  cart  into  the  breast  of  the  plaintiff's  horse  and  killed  him,  it  was 
held  by  Lord  Kenyon,  that  Trespass  vi  et  armis  was  the  proper  form  of 
action.  The  action,  he  said,  was  brought  against  the  persons  who  had 
done  the  injury ;  the  injury  from  whatever  negligence  it  proceeded, 
was  accompanied  with  violence  ;  and  the  effects  were  immediately  in- 
jurious.    Sheldrick  v.  Abery  et  id.    )  Esp.  R.  56. 

So  if  the  owner  of  a  ship,  being  himself  on  board,  and  standing  at 
the  helm,  unintentionally  runs  her  against  another  ^ip,  from  unskilful 
management,  the  remedy  is  Trespass  and  not  Case.     1  Camp.  497. 

But  though  the  law  is  thus  clearly  laid- down  in  the  cases  just  cited ; 
yet  there  are  other  cases  in  which  the  decisions  seem  irreconcileable 
with  them.  Thus  in  the  case  of  Ogle  et  cd,  v.  Barnes^  8  East  R.  188, 
it  was  laid  down,  that  if  A  runs  his  vessel  against  B's  intentionally,  B 
may  bring  an  action  of  Trespass  ;  but,  if  he  does  it  from  negligence  or 
carelessness,  he  should  bring  Case.  So  where  the  declaradon  was  that 
the  defendant,  through  negligence,  drove  his  cart  against  the  plaintiff's 
chaise,  it  was  held  that  Case  might  be  sustained.    5  Bos.  and  Pul.  1 17. 

These  last  cases  cannot  easily  be  reconciled  with  all  those  first  cited, 
unless  a  different  rule  is  to  be  applied  to  injuries  or  casualties  ari^ng 
from  the  management  of  vessels,  which  are  impelled  by  the  wind  and 
waves  and  directed  by  rudders,  from  that  which  is  applied  to  carriages, 
which  are  drawn  by  horses  or  other  cattle,  and  guided  by  reins  or  bri- 
dles &c.  But  it  seems  clear  that  there  can  be  no  foundation  for  mak- 
ing such  a  distincdon ;  since  there  would  be  as  litde  reason  in  it,  as  in 
making  the  form  of  acuon  depend  on  the  color  of  the  horse. 

If  A  in  discharging  his  musket,  accidentaUy  wounds  B,  it  is  held  by 
some,  that  Trespass  lies,  because  the  injury  is  immediate.  See  Str. 
596.  Others  think  that  Case  is  the  proper  form  of  action,  becau^ 
tlie  injury  arises  from  negligence.  See  2  Hen.  and  Mun.  423.  Sec 
also  Com.  Dig.  Action  on  the  Case  (A.  5).  In  New  York,  (18  Johns. 
R.  257,  Percividv.  HuJceyy)  it  was  held  that  Trespass  might  be  main- 
tained; but  in  Blin  v.  Campbell,  14  Johns.  R.,  it  had  previously  been 
setUed,  ih^i,  where  there  is  an  immediate  imury  attributcme  to  n^Z^eitce, 
the  party  injured  may  declare  either  in  Case  or  in  Trespass  at  his  eleo 
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Hon.  It  should  not  be  forgotten  howeyer,  that  no  action  can  be  main- 
tained, if  the  defendant  has  been  in  no  fault  whatever.  For,  if  at  die 
very  instant  a  soldier  is  discharging  his  musket  at  a  lawful  time  and 
place,  a  person  runs  across  and  is  wounded,  neither  Trespass  nor  any 
other  action  can  be  maintained.     Hob.  134  ;  Bac.  Abr.  Trespass  D. 

Where  the  injury  is  not  the  immediate  efiect  of  an  act,  but  only  a 
consequence,  Case  is  the  proper  form  of  action,  and  Trespass  cannot 
be  maintained.  Thus,  if  A  tnrows  a  log  out  of  a  cellar  into  the  higln 
way,  and  strikes  B,  whether  intentionally  or  not.  Trespass  lies ;  but  if 
while,  lying  there,  an  accident  happens  to  B,  bf  falling  over  it  or  over-* 
setting  his  carriage.  Case  lies.  The  form  of  action  here  does  not  de- 
pend at  all  on  A's  intention.  For,  in  the  first  case,  it  seems  Trespass 
lies,  though  A  did  not  intend  to  strike  B  with  the  log ;  and,  in  the 
second  instance.  Case  lies ;  and  even  although  A  places  the  log  in  the 
highway  for  the  express  purpose  of  doing  an  mjury  to  B.  See  other 
cases  of  malicious  misfeisance  Com,  Dig,  Action  on  ike  Case  for  Mis» 
feasaTice,  {A,  6). 

So  where  B  had  a  ivare  house  over  A's  cellar,  and  laying  a  great 
burthen,  broke  the  floor  through  and  spoiled  three  butts  of  wine,  it  was 
held  that  Case  and  not  Trespass  was  the  proper  form  'of  acdon ; 
8  Mo.  274;  Cro.  Eliz.  285;  the  injury  being  consequential  and  not 
an  immediate  effect.  ^ 

II.   Whether  the  act  was  wilful^  or  negligent ^  or  fnerely  occidentaL 

Where  the  injury  arises  from  a  mere  casualty,  without  any  negli- 
gence or  fault  whatever,  it  seems  no  action  can  be  maintained,  as  in 
the  case  cited  -from  Hob.  1 34.  So  it  seems  reasonable,  that,  if  two 
vessels  run  foul  of  each  other  in  a  dark  night,  one  can  maintain  no 
action  against  the  other ;  for,  if  otherwise,  then  if  both  were  injured, 
each  might  maintain  an  action  against  the  other ;  which  would  be  ab- 
surd ;  and  so  for  the  same  reason,  if  both  parties  are  to  blame,  neither 
riiould  be  allowed  to  bring  an  action  against  the  other.  However,  it 
seems  negligence  or  want  of  care  in  one  party,  will  be  no  excuse  for 
an  unlawful  act  on  the  part  of  the  other.  As  if  A  places  a  log  in  the 
highway,  and  B's  carriage  is  overset  by  it,  B  may  maintain  Case  against 
A,  although  by  using  more  care  he  might  have  avoided  the  lOg,  be- 
cause A  had  no  right  to  place  the  log  there. 

Where  the  injury  arises  from  negligence,  if  not  the  immediate  effect 
of  the  act  complained  of,  Case  only  can  be  maintained  ;  (See  5  T.  R. 
648,  and  the  other  authorities  before  cited  ;)  but  if  it  is  the  immediate 
effect  of  such  negligent  act,  it  seems  either  Trespass  or  Case  may  be 
maintained  at  the  plaindff's  election.  Wedderburne,  Arguendo^  3  Burr. 
1561. 

Where  A  drives  his  carriage  against  B's,  it  is  obvious  that  it  may 
arise  either  from  negligence  or  wilfulness.  It  is  equally  clear,  that  B 
may  not  know  to  which  to  impute  it.  According  to  the  principles  just 
laid  down,  B  might  maintain  either  Case  or  Trespass  against  A.  If 
he  brought  Case,  he  must  ascribe  the  injury  to  negligence,  for  if  he  al- 
leged the  act  to  be  done  wilfully  or  intentionally,  the  court  would  direct 
a  nonsuit.    See  6  T.  R.  128;  8  T.  R.  192.    And  it  is  probable,  if  the 

Elaintiff  brought  Case,  alleging  the  act  to  be  done  negligently,  and  from 
is  own  witnesses  it  appears  to  have  been  done  violently  and  wilfully, 


620  APPENDIX- 

that  the  court  would  adopt  a  simUar  course*  But^the  defendant  wi^mld 
hardly  be  permitted  to  introduce  witnesses,  to  show  that  the  act,  which 
the  plaintiff  had  imputed  to  carelessness  and  negligence,  was  b  fact 
done  wilfully  and  maliciously,  for  the  purpose  of  defeating  the  plain- 
tiff's action.  Ideo  ^tere.  In  such  case  therefore  it  would  undoubt- 
edly be  more  safe  to  bring  Trespass. 

III.  Whether  the  act  was  done  immediatdy  by  the  person  to  be  darg-- 
edy  or  through  the  intervention  of  another. 

Where  a  servant,  in  the  course  of  his  employment^  does  an  act 
amounting  to  a  trespass,  and  for  which  Trespass  would  lie  against  the 
servant,  an  action  on  the  Case  alone  can  be  maintained  against  the 
roaster.  See  2  Hen.  Bl.  442  ;  6  T.  R.  659 ;  5  D.  &  E.  448 ;  1  East 
R.  106 ;  &  Esp.  R.  18  This  b  the  general  rule ;  but  there  are  some 
deceptions  and  restrictions. 

1.  It  is  settled  that  a  sheriff  is  liable  in  an  action  of  Trespass,  vi  et 
arfnis^  for  the  act  of  his  deputy,  in  cases  where  that  action  might  be 
brought  against  the  deputy.     Uoug.  42  ;  1  Mass.  R.  520. 

2.  A  distinction  is  established  between  the  negligent  act  of  the  ser- 
vant,  and  his  wilful  act.  For  the  former,  it  is  laid  down,  an  action  on 
the  Case  may  be  maintained,  but  for  the  latter  it  is  said,  the  master  is 
not  liable. 

And  therefore  where  A's  servants  negligently  drove  a  vehicle  over 
a  boy  in  the  streets  and  maimed  him,  the  plaintiff  recovered.  1  Ld. 
Raym.  739 ;  6  T.  R.  669. 

JBut  where  a  servant,  driving  bis  master^s  carriage,  his  master  not 
being  present,  wUfaUy  drove  against  the  plaintiff's  chaise,  it  was  held 
that  the  master  was  not  liable  to  an  action  of  Trespass  for  the  wrong. 
1  East  R.  106  ;  See  also  1  Taunt.  568. 

So  when  an  action  of  Trespass  was  brought  for  driving  a  ship,  of 
which  xhe  defendant  was  master,  upotf  a  boat  of  the  plaintiff^s  and 
sinking  her ;  Jind  it  appeared  that  the  defendant  was  owner  and  master 
of  the  ship,  but,  though  on  board,  did  not  give  the  orders  which  occa- 
sioned the  injury  and  which  in  fact  were  given  by  the  pilot ;  and  the 
jury  gave  a  verdict  for  the  plaintiff,  on  the  ground  of  negligence  in  the 
defendant;  the  court  held  that  Trespass  could  not  h&  maintained. 
1  Bos.  and  P.  446. 

It  is  laid  down,  that  for  the  wilful  act  of  a  servant,  the  master  is  lia- 
ble in  an  action  of  Trespass.  6  D.  &s  E.  125  ;  5  D.  &  E.  648. 
But  this  seems  to  be  overruled  in  the  case  before  cited  from  1  EasI 
R.  106. 

That  the  master  is  not  liable  in  any  form  of  action  for  the  wilful  act 
of  his  servant,  see  2  Hen.  Bl.  44;  Sal.  441.  And  the  reason  is 
said  to  be  that  if  the  niaster  were  liable  for  the  wilful,  malicious  act  of 
his  servant,  he  might  be  ruined. 

The  law  requires  that  a  master  should,  at  his  peril,  employ  servants 
who  are  skilful  and  careful.  6  T.  R.  125 ;  2  H.  Bl.  442 ;  1  Sal. 
441 ;  5  T.  R.  648 ;  I  Burr.  562.  From  these  and  many  other  cases, 
both  before  and  since,  which  are  not  easily  reconcileable  with  each  oth- 
er, it  is  not  easy  to  draw  any  plain  principles  to  decide,  either  in  what 
cases  the  master  is  or  is  not  answerable  for  the  act  of  his  servant  or 
where  liable,  in  what  cases  Trespass  or  Case  is  most  proper  to  be 
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brought.  The  foUowing  conelusions  however  are  respectfully  sub- 
mitted. 

1.  If  A  commaDds  B  to  do  an  act  amounting  to  a  trespass,  each  is 
liable  in  Trespass. 

2:  If  A  commands  or  licenses  B  to  do  a  lawful  act,  as  to  cut  down 
a  tree  on  A's  ground,  and  B.  wilfully  cuts  down  a  tree  on  C's  ground, 
it  seems  A  cannot  be  answerable  for  it ;  for  A  never  authorized  B  to 
cut  down  a  tree  on  C's  ground,  and  quoad  hocy  B  is  not  A's  servant. 

3.  But- if  B  was  hired  by  A  to  cut  down  his  wood,  and  through 
mistake  trespassed  on  C's  lot,  it  seems  A  would  be  liable  in  an  action 
on  the  Case,  and  the  reason  is,  that  A  was  guilty  of  negligence,  in 
not  giving  sufficient  instruction  adapted  to  the  capacity  of  the  person 
whom  he  has  seen  fit  to  employ,  to  avoid  such  mbtakes.  Eurther,  as 
A  trusted  B,  it  is  more  proper  that  he  should  suffer  by  his  mistake,  tlian 
that  C  should,  who  never  trusted  bim.  Further,  if  any  fault  is  in  B, 
A  has  an  action  against  him.  Lastly,  however,  C  at  his  election  may 
have  an  action  of  Trespass  against  the  servant  B. 

4.  Though  it  is  laid  down  generally,  that,  for  the  wilful,  malicious 
act  of  a  servant,  the  master  is  not  liable  at  all,  from  the  nature  of  the 
case,  there  must  often  be  exceptions.  Thus,  if  A  sends  his  horse  to 
B  to  be  shod,  and  B's  apprentice  maliciously  lames  him,  there  can  be 
no  doubt  that  A  may  eitfier  maintain  an  action  of  Assumpsit,  on  an  im- 
plied promise,  against  A  for  unskilfully  shoeing  the  horse,  alleging  the 
act  to  be  done  by  the  master,  of  which  the  apprentice's  act  will  be  suf- 
ficient evidence  ;  or  he  may  bring  an  action  on  the  Case  for  negligence 
against  the  master ;  or  he  may  bring  Trespass  against  the  servant,  if  he 
can  prove  the  malice.  The  master  here  is  liable  for  the  act  of  his 
servant.  1.  Because  of  the  trust  placed  in  the  master  by  his  customer, 
which  public  policy  requires  that  the  master  should,  at  his  peril,  see  is 
faithfully  performed.  2.  Because  the  apprentice  would  not  have  had 
the  opportunity  of  committing  the  wrong,  except  in  the  course  of  his 
usual  employment  in  his  master's  service.  3.  Though,  in  su^h  cases, 
it  may  be  said  that  the  master  ought  not  to  be  liable,  because,  if  liable, 
it  will  be  in  his  servant's  power  to  ruin  him ;  it  may  be  answered,  that 
the  master  cqu  never  be  ruined  by  any  act,  which  otherwise  will  not  be 
equally  ruinous  to  the  person  injured  by  the  servant's  act,  and  it  is  more 
proper  that  the  master,  wIk)  trusted  the  servant,  knows  his  character  and 
responsibility,  and  can  dismiss  him  when  he  pleases,  should  be  ruined 
by  him,  than  that  a  stranger  should,  who  trusted  only  the  master,  and 
who  knows  notliing  of,  and  has  never  trusted  the  servant. 

5.  And  for  the  same  reasons,  if  A  sends  his  horse  to' B's  shop,  to  be 
shod,  and  the  apprentice,  in  the  master's  absence,  instead  of  shoeing 
him,  maliciously  knocks  the  horse  on  the  head  and  kills  him,  B  must  be 
liable  in  Case.  For  the  confidence  by  A  is  placed  only  in  B,  and  not 
in  the  apprentice,  and. the  horse  being  in  B's  shop,  B  is  responsible  for 
his  safety,  against  any  acts  done  by  his  servants.  But  in  such  case,  if 
the  horse  were  killed  by  a  stranger  in  B's  shop,  B  could  not  be  held, 
for  he  never  trusted  the  stranger  any  more  tlian  A,  and  A  must  have  his 
remedy  for  the  horse  against  the  stranger. 

6.  Though  the  master  is  properly  liable  in  Trespass  only,  for  any 
acts  done  with  force  by  his  servant,  hy  his  express  orders^  yet  if  the 


€d3  APPEN1MX. 

'  I 

plaintiflr,  supposing  the  act  to  be  done  through  negUgence  in  the  senr&nt, 
brings  Case  against  the  master,  the  master  will  hardly  be  permitted  to 
introduce  evidence  of  his  own  orders,  to  show  that  Trespass  was  the 
proper  form  of  action,  for  then  it  would  be  in  the  masters  power  bjr 
withholding  or  producing  evidence,  which  probably  is  .only  in  his  own 
knowledge ;  to  defeat  whichever  action  is  first  brought  again^  hina, 
which  would  be  unreasonable. 

See  various  cases  in  relation  to  this  subjed*  2  Lev.  172 ;  2  Stra. 
1083 ;  I  Bos.  b  P.  404 ;  5  Bos.  &t  P.  440  ;  3  Campb.  R.  403 ;  4  M. 
&  S.  27,  &c.     . 

JV.  Whether  the  act  was  lawftd  or  unlawfid. 

Where  the  act  is  lawful  at  first,  and  the  consequences  only  are  inju- 
rious, it  seems  Case  is  the  proper  form  of  action.  And  there/are 
where  A  had  a  right  to  enter  on  B's  land,  and  entered  and  fixed  a 
spout  to  his  own  house,  so  that  the  water  was  conveyed  from  it,  into^ 
his  neighbour's  premises  and  injured  the  buildings^  it  was  resolved  that 
Trespass  whould  not  lie,  but  only  Case.  2  Ld.  Raym.  1399  ;  Holt's 
R.  22,  Bac.  Abr.  Trespass  A. 

So  where  A  digs  trenches  and  diverts  a  water  course  from  B's 
land,  or  sets  up  a  spout  on  his  own  land  and  throws  water  on  B's  land, 
B  may  maintain  Case.     See  Stra.  634 ;  1  Ld.  Raym.  272. 

There  is  a  distinction  however  where  the  original  lawfulness  of  the 
act  depends  upon  a  licence  in  lan^  and  where  it  depends  on  a  licence 
in  fact.  For  abusing  a  license  in  law  Trespass  lies,  because  the  wrong- 
doer then  becomes  a  trespasser  ab  irdtiOf  and  the  act,  which  at  first 
was  lawful,  by  the  abuse  of  the  licence,  becomes  a  constituent  part  of 
the  trespass.  For  abusing  a  licence  in  fact,  Case  only  lies.  The 
wrong-doer  does  not  there  become  a  trespasser  cA  initio^  and  is  liable 
merely  for  the  abuse  of  his  licence.  Thus,  if  A  borrows  a  horse  to  ride 
ten  miles,  and  rides  twenty,  Case  lies.  But  if  he  enters  a  tavern  and 
there  misbehaves  himself.  Trespass  lies  for  the  originaJ  entry ;  because 
he  becomes  a  trespasser  ab  initio.     Vin.  Abr.  Actions.  (M.  c.  6). 

It  is  ss^id  by  some,  however,  if  A  delivers  cattle  to  B  to  plough  wkb, 
and  B  kills  them,  A  may  bring  either  Trespass  or  Case,  though  o£ers  are 
of  opinion  that  he  should  bring  Case,  because  B  had  the  cattle  lawfully 
in  his  possession.  See  1  Inst.  57.  Unless  however  it  is  settled,  that  a 
man  cannot  commit  a  trespass  on  a  thing  lawfully  in  his  possession, 
there  can  be  no  doubt  but  Trespass  might  be  maintained,  though  ac- 
cording to  the  modern  practice,  an  aAon  of  Trover  and  ConversioD 
would  usually  be  brought  for  such  a  wrong. 

However,  the  law  is  expressly  laid  down,  that  if  a  bailee  of  cattle 
for  a  specific  purpose,  abuses  them,  Trespass  lies,  because  by  the 
breach  of  trust,  he  ceases  to  be  any  longer  lawfully  in  possession.  As 
if  a  shepherd  kills  sheep  intrusted  to  his  care  ;  or  if  a  man  kills  cattle 
delivered  to  him  to  plough  his  land,  See.     2  Rol.  556. 

If  A  hires  a  chaise  of  the  owner  B,  and  B's  servant  drives  it,  B  and 
not  A  is  answerable  for  the  negligence  of  the  driver ;  and  if,  in  such 
case,  A  does  an  injury  to  the  horses,  B  may  maintain  an  action  of  Tree* 
pass  against  him.  The  reason  seems  to  be,  because  the  horses,  being 
under  the  control  of  the  driver,  the  owner's  possession  ceotiaues.  See 
Dean  v.  Branthwaitei  5  Esp.  R.  35. 
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V.  Whether  the  injury  is  done  to  the  poesessiony  or  only  to  a  rever^ 
eionary  interest. 

Where  an  injury  is  done  to  real  estate,  Trespass  lies  for  the  tenant  in 
possession,  and  Case  for  the  reversioner,  according  to  their  respec- 
tive interests.  1  Rol.  103,  1.  35 ;  3  Lev.  131,  209 ;  1  Johns.  R. 
511 J  3  Johns.  R461. 

And  therefore,  for  stopping  a  rivulet,  and  drowning  a  close,  and 
thereby  spoiling  the  trees,  it  was  held  that  Trespass  lies,  for  the  tenant 
in  possession,  and  Case  for  him  in  reversion.     3  Lev.  209. 

So  if  the  owner  of  a  horse  lets  him  to  hireybr  a  certain  timet  during 
which  he  is  killed  by  the  owner  of  a  cart  driving  it  violently  against 
'  bioi,  the  remedy  for  the  owner  of  the  horse  against  the  owner  of  the 
cart,  is  Case,  and  not  Trespass.     3  Camp.  R.  187. 

But  it  seems  if  a  trespass  is  committed  on  goods  in  the  possession  of 
a  bailee,  generally^  either  the  bailor  or  the  bailee  may  maintain  Tres- 
pass. 2  Kol.'569,  1:  22.  But  as  tliis  is  an  ancient  authority,  in  the 
case  of  the  bailor,  perhaps  it  would  be  considered  a  special  action  of 
Trespass,  t.  e.  an  action  on  the  Case,  only,  could  be  maintained,  unless 
the  bailor  at  the  time  of  the  Trespass  had  an  immediate  right  of  reduc- 
ing the  goods  into  his  own  possession.  This  distinction  is  recognised  in 
Walcot  V.  Pomeroyjetal.  2  Pick.  121. 

It  is  laid  down  in  JLotan  v.  Cross^  that  if  the  owner  of  a  chattel 
permit  another  to  use  it  gratuitously,  Trespass  will  lie  for  the  owner 
for  an  injury  done  to  it  by  a  third  person,  while  it  is  so  used.  2  Campb. 
464.  - 

VI.  Where  the  act  is  done  by  animals ^  how  far  they  were  incited  or 
negligentljf  permitted  to  do  it^  by  the  defendant. 

If  A  sets  his  dog  on  to  worry  sheep  or  other  animals,  or  encourages 
him  to  bite  a  person,  Trespass  lies.  But  if,  after  notice,  he  keeps  a 
dog  used  to  bite,  and  a  person  is  bitten,  or  an  animal  worried  by  him, 
A  is  liable  to  an  action  on  the  Case.     2  Ld.  Raym.  608 ;  Salk.  662. 

But  it  seems,  if  cattle  trespass  on  land,  though  there  is  no  pretence 
that  the  owner  was  guilty  of  any  thing  more  than  negligence,  or  non- 
feasance, Trespass  lies.  Snd.  Though  the  law  is  clearly  so  laid  down, 
yet  there  is  no  principle  to  warrant  the  difference  of  decision  in  the 
two  classes  of  casein.  .  For  a  dog  accustomed  to  bite,  and  known  by 
the  master  to  be  so,  in  which  case  alone  an  action  on  the  Case  lies  ai 
common  law^  should  have  the  ^nie  precautions  used  against  him  by  the 
master  to  prevent  mischief,  that  the  owner  of  cattle,  which  it  is  known 
are  naturally  disposed  to  rove,  is  bound  to  use  to  prevent  trespass  by 
them.  If  Case  therefore  is  the  proper  form  of  action  in  the  first  class 
of  cases,  there  seems  to  be  no  discernible  principle,  that  can  make 
Trespass  the  proper  form  of  action  in  the  last.  But  in  each  of  these 
cases,  the  law  seems  to  he  too  well  setded  to  be  now  shaken. 

VII.  In  what  cases  {if  any)^  where  Trespass  may  be  maintained ,  the 
plaintiff  is  at  liberty  to  waive  the  force,  and  bring  Case. 

The  difficulty  of  determining  which  form  of  action  to  bring  in  particu*' 
lar  cases,  has  led  the^  court  to  permit  an  ainendment  by  changing  the 
form  of  action.  But.as  this  seems  to  be  an  inconvenient  innovation, 
and  as  it  is  not  probable,  it  would  be  su^ed  in  any  casei  where  the 
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rights  of  third  persons  would  be  at  all  affected  by  it,  it  may  still  be 
worth  while  to  give  a  moment's  attention  to  the, above  inquiry. 

It  is  matter  of  common  learning,  that  wherever  A  commits  a  tres- 
pass in  taking  and  carrying  away  the  goods  of  B,  and  converting  them 
to  his  own  use,  B  may  either  bring  Trespass  vi  et  armis ;  or  waiving 
the  force,  may  bring  Trover  and  recover  for  the  conversion  of  them  ; 
or  he  may  waive  the  tort  altogether,  and  bring  an  action  as  on  a  sale 
and  delivery  of  the  goods,  and  an  implied  assumpsit  or  undertaking  to 
pay  the  full  value  of  the  goods.  Other  analogous  cases  might  be  stat- 
ed, grounded  on  the  general  maxim  of  the  law,  that  though  you  cannot 
increase,  you  may  always  qualify  a  tort.  See  Cro.  Eliz.  824  ;  3  Wils. 
338.  And  Lord  Ellenborough  (3  Campb.  188),  says,  "  it  may  likewise 
be  worthy  of  consideration,  whether  in  those  instances  where  Trespass 
may  be  maintained,  the  party  may  not  waive  the  trespass  and  proceed  for 
the  tort."  To  adopt  this  idea  in  its  full  extent^  would  be  to  render  the 
action  of  Trespass  altogether  unnecessary,  and  to  substitute  Case  in  its 
room ;  since  then,  in  cases  of  assault  and  battery,  the  person  injured 
would  be  able  to  bring  Case.  But  this  doctrine  would  be  inconven- 
ient, and  could  be  introduced  only  by  overturning  a  long  series  of  de- 
cisions. 

However,  in  cases  where  one  is  injured  by  the  act  of  another  accom- 
panied with  force,  and  where  also  there  are  consequential  damages,  for 
the  whole  of  which  a  recovery  may  be  had  in  an  action  of  Trespass, 
and  which  consequential  damages  would  have  been  sufficient  to  sustain 
an  action  on  the  Case,  if  there  had  been  no  force,  there  appears  to  be 
no'  impropriety  in  suffering  the  plaintiff  to  waive  the  force  and  the  di- 
rect injury,  and  recover  in  Case  for  the  consequential  damages.  This 
however  could  not  be  permitted,  where  the  waiving  of  the  force  would 
affect  the  plaintiff's  right  to  recover,  by  destroying  the  ground  of  action. 
Thus,  suppose  A  takes  off  the  roof  of  a  house,  containing  B's  furniture, 
and  in  consequence  of  it  the  rain  injures  the  furniture.  Now  in  this 
case,  there  may  be  two  injuries,  the  taking  off  of  the  roof,  which  then 
would  be  a  trespass ;  and  the  consequential  damages^  by  the  rain ; 
for  which,  if  A's  taking  off  the  roof  were  out  of  the  question,  an  action 
on  the  Case  might  be  sustained.  Now  if  the  house  were  A's  house, 
and  in  A's  occupation,  it  is  very  plain  that  B  could  not  maintain  an  ac- 
tion of  Trespass  against  A  at  all,  because  in  such  case  A  commits  no 
trespass  in  taking  off  the  roof  of  his  owe  house  ;  and  yet  B  might  well 
maintain  an  action  on  the  Case  for  the  injury  done  to  bis  furniture  by 
the  rain,  in  consequence  of  it.  Now  the  idea  meant  to  be  conveyed 
in  the  above  proposition  is,  that  in  cases  where  A  has  no  right  to  take 
off  the  roof,  and  consequently  B  may  maintain  Trespass  against  him  for 
doing  it,  B  may  waive  the  Trespass,  if  there  are  consequential  dama- 
ges, and  recover  for  them  alone  in  an  action  on  the  Case.  But  if  A 
commits  an  assault  and  battery  on  B,  and  puts  out  one  of  his  eyes, 
there  would  be  no  propriety  in  suffering  B  to  bring  an  action  on  the 
Case  for  it ;  1 .  because  the  damages  are  immediate  and  not  conse- 
quential } '  2.  because  if  the  force  is  waived,  there  does  not  appear 
any  consequences,  upon  which  to  ground  an  action  of  the  Case,  which 
are  not  necessarily  waived  also.     Ideo  ^uare* 
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•    Further  Observations. 

In  H^rd.  60,  where  Trespass  vi  et  armis  was  brought  agaiost  A  for 
laying  dung  on  his  land,  and  causing  stinking  water  from  it  to  run  to 
the  walls  of  the  plaintiff's  house  and  into  his  cellar ;  after  verdict  for 
the  plaintiff,  and  a  motion  in  arrest  of  Judgment,  the  court  held  that 
the  action  would  lie.  But  this  was  after  great  wavering  in  opinioDj 
and  the  court  at  first  were  against  the  plaintiff,  because  a  man  cannot  be 
a  trespasser  with  force  and  arms  for  an  action  done  on  his  own  ground, 
where  the  consequences  only  are  injurious.  According  to  modern 
practice.  Case  would  be  tlie  proper  action.  But,  if  the  act  had  been 
done  on  the  plaintiff's  ground.  Trespass  only  could  be  maintained.  Ld; 
Raym.  188,  Arguendo  in  Shapcoti  v.  Mugford, 

If  A  breaks  B's  hedge,  and  cattle  get  in  and  do  damage,  B  shaU 
have  Trespass,  and  may  recover  for  all  the  damages  in  that  form  of 
action.  Vin.  Abr.  Trespass,  (Q.  a.  4). 

If  A's  land  is  fenced  off  from  B's,  by  a  fence  belonging  to  B,  and 
standing  on  B's  land,  and  C  breaks  down  the  fence,  and  thereby  D's  cat- 
tle break  in  and  do  damage  to  A,  it  seems  A  cannot  maintain  an  ac- 
tion of  Trespass  against  C,  but  must  bring  Case  against  him ;  for  one 
man  cannot  have  Trespass  for  breaking  another's  fence.  See  Str.  13] } 
See  also  Keb.  677,  PI.  38 ;  Ld.  Raym.  1402. 

If  a  justice  of  the  peace  grants  execution  within  twen^-four  hours 
after  judgment,  he  is  liable  to  an  action  of  Trespass.     10  Mass.  R.  366. 

For  all  proceedings  coram  nonjudice,  Trespass  is  the  proper  remedy. 
2  Wils.  382. 

A  search-warrant  is  no  justification,  if  stolen  goods  are  not  found,  ^ 
and  Trespass  will  lie.     See  1  D.  h  E.  536. 
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